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stitution of  the  state,  for  a  period  of  six  years,  by  the  people. 


RULES  OF  THE  SUPREME  COURT. 


[ADOPTED  KOYEMBSR  TERM,  A.  D.  1846.1 

I.  Motions  may  be  made  immediately  after  the  orders  of  the  preceding  daj  are 
read  and  the  opinions  of  the  Court  delirered  in;  but  at  no  other  time,  unless  in  cases 
of  necessity  or  in  relation  to  a  cause  when  called  in  course. 

n.  Motions  are  to  be  made  bj  the  counsel  in  the  order  in  which  their  names  stand 
on  the  record;  but  no  one  is  to  make  more  than  one  motion  at  a  time. 

in.  When  a  motion  is  founded  on  a  matter  of  fact  which  is  not  admitted,  or  appa- 
rent on  the  record,  it  must  be  supported  by  affidavit. 

lY.  Rehearings  must  be  applied  for  during  the  term  in  which  the  decision  is  made, 
and  by  petition  in  writing  setting  forth  the  causes  for  which  the  judgment  or  decree  i^ 
supposed  to  ^be  erroneous.  The  Court  will  consider  the  petition  without  argument, 
^nd  direct  the  rehearing,  if  granted,  to  one  or  more  points,  as  the  case  may  require. 

T.  When  a  cause,  whether  at  law  or  in  chancery,  is  submitted  without  argument, 
each  party  must  furnish  the  Court  with  a  written  statement  of  the  points  to  be  relied 
on,  signed  by  counsel;  but  when  the  cause  is  to  be  argued,  such  statement  must  be  sub- 
mitted to  the  Court  at  a  conyenient  time  before  the  calling  of  the  cause. 

YI.  In  erery  case  brought  before  the  Court  for  trial,  one  of  the  counsel  for  the 
plaintiiF  must  open  his  case;  he  will  be  answered  by  the  counsel  for  the  defendant, 
who  will  be  replied  to  by  one  of  the  plaintiff's  counsel;  and  this  will  end  all  discussion. 

VII.  But  two  counsel  wiU  be  allowed  to  argue  on  one  side  of  any  cause  without 
leare  of  the  Courts  which  may  nerer  be  asked  for  except  in  a  case  of  importance  and 
difficulty. 

Yin.  On  motions  and  collateral  questions,  but  one  person  will  be  heard  on  either 
aide  without  leare  of  the  Court. 

IX.  In  original  cases  in  chancery,  all  extrinsic  objections  to  depositions  or  other 
exhibits,  must  be  made  before  the  final  hearing  of  the  cause. 

X.  The  clerk  of  tlus  Court  shall  not  permit  the  papers,  in  any  cause,  to  be  taken 
from  his  office  or  from  the  Court  room,  except  by  one  of  the  judges. 

XI.  In  appeals,  the  same  rules  shall  be  obserred  with  respect  to  the  assignment  of 
errors  as  in  writs  of  error. 

XII.  Supersedeas  bonds  may  be  executed  in  the  clerk's  office  of  the  Court  below, 
with  surety  to  be  approved  of  by  such  clerk,  in  a  sum  sufficient  to  include  the  judg- 
ment, damages  and  costs.  If  a  certified  copy  of  the  bond  be  presented  to  the  clerk  of 
this  Court,  on  application  for  a  supersedeas  or  for  a  writ  of  enror  to  operate  as  such, 
the  same  may  be  issued  in  the  usual  form.    The  writ  may  also  issue,  though  such  copy 


viii  RULES,  &c. 

be  not  presented.  In  that  caM  the  derk  shall  indorae  on  the  anperadeas,  or  en  the 
writ  of  error  indorsed  to  operate  as  a  supersedeas,  that  it  shall  not  staj  the  proeeedinga 
until  the  bond  be  executed  as  aforesaid,  and  an  indorsement  be  made  hj  the  clerk 
below  on  the  supersedeas,  or  on  the  writ  of  error,  that  the  bond  has  been  executed  and 
approved  of  as  aforesaid.  And  a  certified  copj  of  the  bond  shall  be  filed  in  the 
clerk's  office  of  this  Court,  on  or  before  the  first  day  of  the  term  next  ensuing  the  grant- 
ing of  the  writ. 

XIII.  The  clerk,  during  the  term,  may  deliyer  t^e  transcript  of  a  cause  to  the 
counsel  of  either  party,  on  being  furnished  with  a  receipt  for  the  same.  The  transcript 
to  be  returned  to  the  office  within  two  days,  or  sooner  if  required. 

XIV.  All  transcripts  must  be  delivered  to  the  clerk  at  his  office,  and  the  cauaes  be 
there  docketed. 

XV.  Applications  for  writs  of  supersedeas  in  term  time,  must  be  made  by  deliver- 
ing the  transcript  and  briefs  to  the  clerk  at  his  office.  And  the  clerk  must  deliver  such 
transcripts  and  briefs  to  the  judges  at  their  chambers,  on  the  evening  of  the  day  on 
which  he  receives  them. 

XYI.  When  a  cause  in  error  is  called,  which  has  been  docketed  more  than  90  days 
before  the  term,  and  there  is  no  appearance  for  the  defendant  (proeesa  not  having  been 
served  10  days  nor  taken  out  60  days  before  the  t^rm),  the  suit  shall  be  dismissed. 

XVII.  If  a  cause  be  docketed  on  or  before  the  first  day  of  the  term,  and,  if  in 
error,  the  process  have  been  served  10  days  before  the  term,  the  parties  must  be  ready 
when  the  cause  is  called. 

XVIII.  Ko  motion  for  a  etrUorwri  in  caaea  of  diminution  of  the  record  will  be 
heard,  uoleas  the  motion  be  made  in  writing,  and  state  the  defects  to  be  supplied. 

XIX.  If,  when  a  cause  is  called,  the  plaintiff  fail  to  appear,  the  defendant  may 
have  the  cause  dismissed,  or  may  aubmit  it  either  with  or  without  argument.  If  the 
defendant  make  defenlt,  the  plaintiff  may  |»oceed  expmrU, 

XX.  The  assignment  of  errors  shall  contain  the  names  of  the  parties;  and  proceaa, 
when  neoeasary,  ahall  issue  accordingly. 

XXI.  Subsequently  to  the  present  term  {Nov.  T.,  1846),  the  causes  shall  be  decided 
by  the  Supreme  Court  in  the  order  of  time  in  which  they  have  been,  or  shall  be,  sub- 
mitted, cases  of  emergency  excepted. 

XXII.  Appearances  to  suits  in  this  Court  shall  be  entered  in  the  clerk's  office. 

XXIII.  The  rule  as  to  the  order  of  time  in  deciding  causes  does  not  apply  to  plain 


[ADOPTED  NOTEMBER  TERM,  A.  D.  1852.] 

XXIY.  Applicants  for  admission  to  the  bar  will  be  sworn  as  attorneys  upon  proof 
that  they  are  voters  and  of  good  moral  character. 

XXV.  No  submission  of  a  case  will  be  permitted  without  a  brief  by  the  party  sub 
mitting  it;  and,  after  the  present  term,  only  printed  briefs  will  be  received. 

XXVI.  The  pages,  and  lines  upon  the  pages,  of  transcripts,  must  be  numbered  be- 
fore the  cause  is  submitted,  and  the  transcript  mus  be  referred  to  in  the  brie£B  by  page 
and  line. 
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XXVII.  Attorneys  upon  opposite  sides,  in  each  case,  will  be  required,  upon  re- 
qnest,  to  interchange  briefs. 

XXyin.  Points  not  made  in  some  of  the  briefs  by  counsel,  will  be  considered  as 
waived  in  the  suit  in  which  the  briefis  are  filed,  and  may  be  treated  by  the  Court  ac- 
eordinj^ly. 

XXIX.  The  Tolume  containing  any  case  cited  in  a  brief,  must  be  placed  within  the 
reach  of  the  Coart;  or  the  opinion  in  the  case,  or  such  part  of  it  as  is  relied  on,  must 
be  accurately  copied,  with,  the  statement  of  the  facts  en  which  it  is  based,  and  so  much 
of  the  context  as  forms  a  qualification  of  or  exception  to  it. 

XXX.  In  evBTj  bill  of  exceptions,  purporting  to  set  out  the  evidence,  upon  motion 
for  a  new  trial  overruled,  the  words  "  this  was  all  the  evidence  given  in  the  cause,"  are  to 
be  regarded  as  technical,  and  indispensable  to  repel  the  presumption  of  other  evidence. 

It  is  ordered  that  this  rule  operate  on  all  causes  tried  in  the  Oircuit  Courts  and 
Courts  of  Common  Pleas  after  June  1, 1853. 

[ADOPTED  NOVEMBER  TERM.  A.  D.  1853.] 

XXXI.  Causes  may  be  submitted  without  a  brief  during  the  sitting  of  the  Court^ 
at  the  Supreme  Court  room,  in  the  State  House;  but  every  such  submission  will  be  set 
aside  at  the  costs  of  the  party  making  it,  where  a  printed  brief  is  not  filed  in  the  cause 
by  the  submitting  party  within  60  days  from  the  date  of  submission. 

XXXn.  Prosecuting  attorneys  will  not  be  required  to  file  printed  briefs  in  cases 
wherein  they  appear  as  such  for  the  defendant. 

[ADOPTED  NOVEMBER  TERM,  A.  D.  1854] 

XXXIII.  All  esses  submitted  under  the  rule  giving  leave  to  file  a  brief  in  60  days 
shall  stand  dismissed,  if  the  brief  is  not  filed  with  the  clerk  within  that  time. 

XXXIV.  On  the  call  of  the  docket  at  each  term,  every  cause  filed  one  year  prior 
to  the  first  day  of  such  term  and  not  submitted,  shall  be  dismissed  at  the  cost  of  the 
party  bringing  the  case  up,  unless  upon  such  call  the  cause  be  submitted  on  printed 
brief. 

XXXV.  The  31st  Rule  allowing  causes  to  be  submitted  with  leave  to  file  brief  in 
60  days,  is  hereby  modified  so  as  to  apply  only  to  causes  filed  within  30  days  prior  to 
the  first  day  of  the  term;  and  all  causes  filed  more  than  30  days  before  the  first  day  of 
term  can  be  submitted  only  on  printed  brief  filed  at  the  time  of  submission  under  the 
25th  Rule. 

XXXVI.  Causes  submitted  under  the  sixty-day  Rule  shall  not  be  distributed  to  the 
judge  till  after  the  60  days  expire. 

XXXVII.  After  submission  the  papers  shall  not  be  permitted  to  pass  out  of  the 
hands  of  the  judge  to  whom  they  are  allotted;  but  either  party  may  have  a  copy  of 
the  record,  or  any  part  of  it,  from  the  clerk,  upon  the  payment  of  proper  fees. 

XXXVni.— The  13th  Rule  is  rescinded;  and  the  clerk  is  directed  to  keep  the  re- 
cords; to  permit  inspection  of  them  in  his  office;  or,  on  payment  of  proper  fees,  to 
furnish  copies. 
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PREVIOUS  DECISIONS 


OF    THE 


SUPREME  COURT  OP  THIS  STATE, 

OYEBBULED  IN  THIS  VOLUMB. 


Db  Caxp  0.  Ststbvs,  4  Blackf.  S4. 

A.  ooBtnctod  to  work  a  Tear  for  B.,  at  a  certain  Bam  per  montb;  but  after  woikloff  three 
montha  and  ten  daye,  left  liie  employment  of  B.  and  raed  him  for  the  Talne  of  the  worE  done. 
It  was  kdd,  that  A.  not  haying  oontinned  to  work  for  B.  during  the  entire  term,  coidd  not 
maintain  an  aedon. 

The  doctrine  aboTe  ttated  Is  OYermled  in  (her.  Smith,  Administrator,  79. 

81MAMD  V,  PATTBRSOir,  a  Blackf.  863. 
A  plea  of  payment  can  not  be  supported,  unless  the  payment  has  been  made  in  money. 
Oyetraled  in  Louden  t.  Bkt,  666. 


CASES 

ARGUED  AND  DETERMINED 

IN  THX 

SUPREME   COURT    OF  JUDICATURE 

or  THB 

STATE   OF    INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1858,  IN  THE  TfflRTY- 

SEXTH  TEAR  OP  THE  STATE,  BUT  HELD  OVER  ON 

PETITIONS  POR  REHEARING,  WHIOH 

HAVE  BEEN  OVERRULED. 


Ellis  and  Another  t).  The  State  and  Another. 

It  18  eompetent  for  the  legialatnre  to  make  the  state  printer  an  officer. 

The  law  of  1843  made  the  right  to  do  the  state  printing  and  take  the  com- 
pensation therefor,  an  office. 

The  office  of  state  printer  is  one  of  trust  and  profit. 

The  sale  of  the  office  of  state  printer  is  prohibited  bj  principles  of  pnUie 
policy. 

The  act  of  1851,  entitled  "An  act  in  relation  to  the  pay  of  Atufin  if. 
Brown,  printer  to  the  constitutional  conyention  of  Indiana,"  does  not 
sanction  the  assignment  of  the  office  of  state  printer  made  by  Jacob  P. 
Clubman,  state  printer,  to  EUia  and  Spann, 

The  printing  done  for  the  constitutional  convention  of  1850,  was  not  em- 
braced in  any  contract,  express  or  implied,  between  the  state  printer  and 
the  legislature  that  elected  him. 

N6  contract  could  be  implied,  on  the  part  of  the  legislature,  with  the  state 
printer,  further  than  that  he  should  execute  the  printing  authcmsed  by 
a  legislature  acting  under  the  same  constitution  with  that  which  elected 
him. 

By  public  printing  is  meant  that  which  is  directly  ordered  by  the  legisl»> 
tnre,  or  performed  for  the  agents  of  the  state  goremment  authorised  to 
procure  it  to  be  done. 

Vol.  IV.— 1 


2  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,    The  printing  executed  by  AtuHn  H,  Broton  for  the  constitiitioiial  conven- 
1Q52.  tion  of  1850,  was  not  authorised  by  a  legislature  acting  under  the  con- 

Ellis  stitution  of  1816,  nor  by  any  legislature;  nor  did  any  authorized  agent 

T.  ^  of  the  legislature  procure  it  to  be  done. 
The  State,  ipjjg  printing  done  for  the  constitutional  convention  of  1850,  was  pro- 
cured by  the  convention  to  be  done  on  its  own  responsibility ;  and  the 
subsequent  payment  for  it  by  a  legislature  sitting  under  the  authority  of 
the  constitution  of  1851,  was  a  voluntary  and  not  an  obligatory  act; 
and  the  state  was  not  rendered  liable  for  damages  to  the  state  printer 
thereby. 

^^^""^t"   ofi        APPEAL  from  the  Marion  Circuit  Court. 

November  26, 

Pbrkins,  J. — Bill  in  chancery  in  the  Marion  Circuit 
Court,  by  Ellis  and  Spann,  assignees  of  Jacob  P.  Chap- 
many  state  printer,  to  recover  damages  which,  as  such  as- 
signees, they  alleged  they  had  sustained  by  reason  of  the 
printing  of  the  late  constitutional  convention  having  been 
withheld  from  them. 

The  bill  charged  that  on  the  3d  day  of  Janvaryj  1850, 
Jacob  P,  Chapman  was  elected  state  printer,  to  serve  for 
three  years  next  after  the  1st  day  of  August,  1850 ;  that 
he  gave  bond  on  the  5th  day  of  January y  1850,  as  re- 
quired by  law;  Ihat  on  the  3d  day  of  May,  1850,  EBis 
and  Spann  purchased  from  Chapman  the  right  to  do  the 
public  printing  and  receive  the  pay  therefor,  for  which 
they  paid  him  a  considerable  sum  of  money;  that  on  the 
16th  day  of  May,  1850,  Chapman  made  to  them  a  power 
of  attorney  to  receive  the  pay  for  said  printing,  and  re- 
ceived from  them  a  bond  conditioned  for  its  faithful  exe- 
cution ;  that  the  convention  to  amend  the  constitution  of 
the  state  assembled  at  Indianapolis  on  the  7th  day  of  Oc- 
tobery  1850,  and  adUourned  finally  on  the  13th  day  of  Feb- 
ruary y  1851,  and,  during  its  session,  ordered  and  procured 
Austin  H.  Brown  to  execute  printing,  consisting  of  the 
journal  and  debates  of  said  convention,  and  other  mat- 
ters, costing  in  all,  at  legal  prices,  the  sum  of  6,110  dol- 
lars and  89  cents,  and  the  net  profit  on  which  amounted 
to  2,076  dollars  and  67  cents,  being  the  sum  claimed  in 
this  suit  by  EUis  and  Spann  as  their  measure  of  damages. 
The  bill  further  alleged  the  readiness  of  Chapman  and  of  , 
EUis  and  Spann  to  do  said  printing,  and  notice  to  the 
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convention  of  the  fact.    The  bill  set  forth  the  act  of  the   Nov.  Term, 
legislature  of  the  8th  of  February ,  1851,  authorizing  the 


treasurer  of  state  to  pay  Brawn  for  said  printing  out  of  ^" 
the  state  treasury,  &c.,  but  providing  that  said  payment  Thb  Statk. 
should  not  "  operate  against  the  claim  of  Jacob  P.  C?iap- 
mauj  the  state  printer,  or  his  assignee  or  assignees,  if  any 
he  or  they  have,  against  the  state."  The  second  section 
of  said  act  enacts,  *'  That  Erastus  W.  H.  Ellis  and  John 
S,  Spann,  the  assignees  of  Jacob  P.  Chapman,  the  state 
printer  of  the  State  of  Indiana,  be  and  they  are  hereby 
authorized  to  bring  suit  against  the  State  of  Indiana,  in 
the  Marion  Circuit  Court)  in  accordance  with  the  provi- 
sions of  chapter  45  of  the  generallaws  of  1850,  page  66, 
for  such  damages,  if  any,  as  they  may  have  sustained  in 
consequence  of  the  printing  of  the  constitutional  conven- 
tion being  withheld  from  them." 

Chapman  was  made  a  defendant  and  answered,  con- 
fessing the  bill. 

The  state  answered,  mainly  confessing  the  facts  of  the 
bill,  but  denying  the  right  of  the  plaintiffs  to  damages 
upon  the  facts. 

The  Court  below  decreed  against  the  plaintiffs. 

The  counsel  for  the  plaintiffs  contend  that  this  decree 
should  be  reversed  and  this  suit  sustained: 

1st.  Because  the  state  printer  is  not  an  officer,  and  the 
business  or  function  of  the  state  printer  is  not  an  office, 
Wt  rather  an  engagement  with  the  state  for  the  perform- 
ance of  service,  which  engagement  is  legally  assignable. 
Or,    ' 

2d.  If  the  state  printer  be  an  officer,  and  his  duties  be 
not  generally  assignable,  still  the  state  has  recognized 
and  sanctioned  the  assignment,  in  the  present  case,  by 
the  act  authorizing  this  suit. 

3d.  That  the  printing  done  by  Brown  for  the  constitu- 
tional convention  was  embraced  in  the  contract  between 
the  state  printer  and  the  legislature  that  elected  him. 

It  was  competent  for  the  legislature  to  make  the  state 
printer  an  officer,  and  we  think  they  have  done  so  in  this 
state.     Art.  5,  of  chap.  .4,  of  the  R.  S.  1843,  p.  100,  treats 
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Nov.  Term,    "of  the  officers  elected  by  the  general  assembly,  and  the 

'. —  tenure  of  their  offices."    It  specifies : 

^  « 1st,  The  Secretary  of  State.* 

Tm  Statb.       «  2d.  The  Treasurer  of  State. 

"3d.  The  Auditor  of  State. 

"4th.  President  Judges  of  the  Circuit  Courts. 

"5th.  Prosecuting  Attorneys. 

"6th.  The  State  Librarian  and  State  Printer." 

Section  34  enacts  that  "the  state  printer  shall  hold  his 
office  for  the  term  of  three  years,  and  until  his  successor  is 
chosen  and  qualified ;"  and  section  77,  of  the  same  chapter, 
provides  that  "  every  person  chosen  or  appointed  to  any 
office  of  trust  or  prc^t  under  the  authority  of  this  state, 
is  required,  before  entering  on  the  duties  of  said  office,  to 
take  an  oath,"  &c.  The  state  printer  is  also  required  to 
give  bond  for  the  faithful  performance  of  his  duties.  The 
law,  then,  has  made  the  right  to  do  the  state  printing  and 
take  the  compensation  therefor,  an  office,  and  it  is  one  of 
profit  and  trust.  That  it  is  one  of  profit,  the  institution  of 
this  suit  sufficiently  evidences.  It  is  also  one  of  trust. 
The  printing  for  the  term  for  which  the  state  printer  is 
elected  amounts  to  a  large  sum  of  money,  and  creates 
the  necessity  for  a  large  amount  of  materials.  The  state 
wants,  therefore,  honesty  and  judgment  in  the  man  in- 
trusted with  it;  and  she  wants  promptness,  accuracy,  and 
neatness,  in  the  execution  of  the  work.  And  at  is  with 
an  eye  to  these  things  that  the  officer  is  chosen,  and  his 
personal  superintendence  is  expected  to  be  given  to  se- 
cure them.  We  may  mention  that  in  all  the  contracts  in 
this  state  letting  portions  of  the  public  works  to  the  seve- 
ral contractors,  a  provision  prohibiting  the  sub-letting  at 
will  of  the  contract,  was  inserted ;  and  also  one  making 
the  faulure  of  the  contractor  to  give  his  personal  superin- 
tendence to  the  work  a  ground  of  forfeiture  of  the  con- 
tract. The  statutes  of  5  and  6  Edw'.  6  of  England, 
against  buying  and  selling  offices,  would  prohibit  the  sale 
of  that  of  state  printer,  and  principles  of  public  policy 
prohibit  it  here. 

Nor  do  we  think  the  act  authorizing  this  Buit  hat^  ^i\nc,- 
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tioned  the  asagnment  supposed  to  have  been  made  in   Not.  Term, 

this  case.    The  legislature  have  not  assumed  to  deter-  1 — 

mine  anything  in  the  premises,  but  have  referred  all  the       ^^^ 
questions  arising  in  the  cause,  that  of  the  assignment   '^bk  Statk. 
among  them,  to  the  Courts  for  decision. 

Nor,  thirdly,  do  we  think  the  printing  done  for  the  late 
constitutional  convention  was  embraced  in  any  contract, 
express  or  implied,  between  Mr.  Chapmany  as  state  prin- 
ter, and  the  legislature  that  elected  him.  We  do  not 
mean  to  admit  or  deny  that  his  election  constituted  a 
contract  for  any  amount  of  printing.  See  Gilbert  v.  The 
Board  of  Commissioners^  &c.,  8  Blackf.  81,  and  3  Kent's 
Gomm.,  6  ed.,  p.  454,  n.  (c).  At  all  events,  no  contract 
could  be  implied  on  the  part  of  the  legislature  by  his 
election,  ftirther  than  that  he  should  execute  the  printing 
authorized  by  a  legislature  acting  under  the  same  consti- 
tution as  was  that  which  elected  him.  The  legislature 
did  not  guarantee  against  a  change  of  government;  and 
had  the  convention  abrogated  the  office  of  state  printer, 
and  provided  that  the  public  printing  should  thereafter 
be  let  out  to  the  lowest  bidder,  the  then  incumbent  of  that 
place  would  have  shared  the  fate  of  the  other  officers 
whose  terms  were  shortened,  or  offices  abolished  alto- 
gether. 

And  by  public  printing,  we  may  remark,  we  mean  such 
as  is  directly  ordered  by  the  legislature,  or  performed  for 
the  agents  of  the  government  authorized  to  procure  it  to 
be  done.  The  printing  in  question,  executed  by  Brown, 
was  not  authorized  by  a  legislature  acting  under  the  old 
constitution,  nor  by  any  legislature.  We  have  carefully 
looked  over  the  act  of  1850,  (L.  of  1850,  p.  29),  providing 
for  the  convention,  and  authorizing  payment  of  certain 
expenses  which  it  might  incur,  and  there  is  nowhere  a 
sentence  in  said  act  by  which  the  officers  under  the  old 
constitution  could  be  justified  in  paying  for  said  printing, 
nor  by  which  said  convention  could  order  said  printing  at 
the  expense  of  the  state.  It  was  not,  therefore,  either 
authorized  by  the  legislature  directly,  nor  procured  by 
her  authorized  agent. 
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Not.  Term,       We  are  aware  that  a  difference  of  opinion  exists  as  to 

'. —  the  powers  of  the  late  constitutional  convention.    By 

^^^       some  it  is  regarded  as  having  been  a  mere  creature  of 

The  State,  the  legislature  of  the  old  organization,  called  to  perform 
a  specific  duty,  viz.,  the  amending  and  reforming  of  the 
old  constitution.  By  others  it  is  regarded  fts  having  been 
a  body  outside  of,  independent  of,  and  over  and  above 
the  old  political  organization;  and  in  this  latter  light,  we 
believe,  it  regarded  itself.  But  it  is  immaterial  to  the  deci- 
sion of  the  case  before  us,  in  which  of  these  lights  it  is 
viewed.  If  it  was  the  mere  agent  of  the  old  government 
for  effecting  its  refoimation,  then  it  was  limited  in  its 
powers  by  the  letter  of  agency — the  statute — ^under  which 
it  assembled;  and  that  did  not  authorize  it  to  procure 
from  any  source  the  printing  in  controversy.  If  it  was  a 
body  independent  of  the  old  organization,  then  the  for- 
mer government  had  nothing  to  do  with  its  printing  bills, 
and  they  were  to  be  provided  for  by  a  subsequent  legisla- 
ture. 

We  think  the  printing  in  relation  to  which  this  suit  was 
instituted,  was  procured  by  the  convention  on  its  own  re- 
sponsibility, and  that  the  subsequent  payment  for  it  by  a 
legislature  under  the  old  constitution  was  a  voluntary, 
not  an  obligatory  act,  and  that  the  state  was  not  thereby 
subjected  to  the  payment  of  damages  to  her  printer.  To 
illustrate :  Suppose  a  property-holder  of  this  city,  who 
practices  building  more  or  less  each  year,  to  make  a  con- 
tract with  a  mechanic  to  do  all  his  work  in  that  line  for  a 
period  of  time;  suppose  him  to  designate  to  the  mechanic, 
from  time  to  time,  buildings  for  him  to  erect,  and  all  that 
said  proprietor  procures  or  wishes  to  be  erected  by  any 
one;  that  in  the  meantime,  some  person,  without  the 
knowledge  or  consent  of  said  proprietor,  procures  some 
other  mechanic  to  erect,  on  ground  of  said  proprietor,  a 
building  which  he  had  no  desire  or  intention  to  have  placed 
upon  it,  but  which  he  should  subsequently  conclude,  as  a 
mere  free  and  liberal  act,  to  pay  for;  that  the  mechanic 
in  the  employ  of  said  proprietor  then  sues  him  for  dam- 
ages on  account  of  said  last-mentioned  building :  would 
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not  said  proprietor  reply  to  said  mechanic,  <'  I  have  ad-   ^ot.  Term, 

hered   to  my  contract  with  you,  have  given  you  all  the  — _ 1 — 

building  I  have  procured  to  be  done,  or  that  I  wbhed  ^"^  ^^" 
or  you  expected,  when  employed,  should  be  done.  I  have  McGiki«t. 
in  no  manner  injured  you  by  voluntarily  paying  for  this 
extra  matter  not  desired  by  me."  Like  this,  in  principle, 
seems  to  us  the  case  under  consideration;  and  if  an  indi- 
vidual would  not  be  liable  to  damages  under  such  cir- 
cumstances, still  less,  we  think,  would  the  state  in  the 
case  before  us. 

It  may  be  proper  to  observe  that  the  call  Of  the  con- 
vention impliedly,  perhaps,  bound  the  legislature  to  pay 
for  such  printing  as  was  necessary,  if  any  was,  to  the  ac- 
complishment of  the  purpose  for  which  the  convention 
was  declared  in  the  law  to  be  called,  viz.,  the  amending 
of  the  then  constitution  of  the  state.  Beyond  this,  at  all 
events,  no  printing  was  authorized,  and,  to  this  Extent,  if 
the  legislature  was  legally  bound  to  give  her  state  printer 
all  her  public  printing,  said  printer  might  have  reason  to 
complain.  Of  the  printing  in  question,  however,  but  lit- 
tle if  any  could  be  regarded  as  necessary. 

It  is  the  unanimous  opinion  of  the  Court  that  the  de- 
cree below  must  be  affirmed. 

Per  Curiam. — ^The  decree  is  affirmed  with  costs. 

/.  Morrison^  8.  MogoTy  and  /.  A.  Listan,  for  the  appel- 
lants. 

D.  WaUacey  L.  Barbour^  and  A.  O.  Porter^  for  the  state. 


The  State  v.  McGinley. 

The  act  of  1848  authoruing  a  reference  of  the  claiiii  of  Pairiek  MeOudey 
against  the  state  to  three  disintereated  persona,  to  be  appointed  bj  the 
governor,  enacted  that  two  of  such  persons  should  be  men  of  legal  at- 
tainments, Ac,  Held,  that  the  act  was  merely  directory  to  the  govemor, 
amd  that  his  action  in  the  premises  conld  not  be  reyiewed. 


CASES  IN  THE  SUPREME  COURT 


Nov.  Term^ 
1852. 

Tu  Statk 

T. 
MoGlNLIT. 


That  Mt  made  it  the  duty  of  the  Supreme  Court,  on  an  appeal  from  the 
award  of  the  arbitratorB,  to  examine  the  caae  upon  its  merits. 

The  legislature,  by  authorising  an  appeal  to  the  Supreme  Court  from  the 
award  of  the  arbitrators,  intended  that  said  Court  should  be  governed 
bj  the  rules  of  law  applicable  to  ordinary  suits. 

Bj  the  contract  between  MeOinley  and  the  state,  the  engineer,  in  ease 
McOinley  should  fail  to  comply  with  his  contract,  might  declare  it  for- 
feited and  null ;  the  state  might  withhold  10  per  cent,  of  the  work  per- 
formed ;  and  might  relet  the  job  to  another.  The  engineer  made  the 
declaration ;  and  MeOiniey  brought  suit,  alleging  that  the  declaration 
was  wrongly  made.  Held,  that  the  proof  of  the  allegation  devolved 
upon  him. 

A  member  of  the  board  of  public  works  could  not,  under  the  internal  im- 
provement act  of  1836,  approve  or  disapprove  of  a  contractor's  work. 

The  contract  between  MeOinUff  and  the  state,  alter  prescribing  what 
things  should  be  done  and  omitted  by  the  engineer  or  his  assistant,  pro* 
vided  that  the  contractor  was  in  all  things  to  follow  the  directions  of  the 
engineer  or  his  assistant.  Held,  that  he  was  only  authorized  to  follow 
the  engineer  or  his  assistant  in  those  things  wherein  they  had  a  right  to 
direct  him. 


Friday, 
December  2i. 


APPEAL  from  the  Flogd  Circuit  Court. 

Perkins,  J. — ^Thb  was  a  proceeding  instituted  by  Mc- 
Oifdeg^  under  a  special  statute,  to  recover  damages  from 
the  state  for  an  alleged  breach  of  contract.  The  case  is 
as  follows: 

On  the  1st  of  March,  1837,  the  state  of  Indiana^  by 
David  H.  Maxwdly  one  of  the  commissioners  of  public 
works,  entered  into  a  contract  with  Patrick  McOinky  for 
the  building  by  said  McGirdey  of  a  stone  bridge  over 
Silver  creek,  on  the  line  of  the  JeffersanviUe  and  Craw- 
fordsviUe  road.  In  the  contract  McGirdey  agreed  to  build 
said  bridge  in  a  substantial  and  workmanlike  manner, 
^'at  the  rate  of  7  dollars  and  75  cents  per  perch  of  twenty- 
five  cubic  feet,  all  excavations  for  foundations  included  in 
the  above  price,  and  the  bridge  to  be  built  according  to 
the  plan  furnished  by  the  principal  or  resident  engineer 
on  said  road."  The  payments  were  to  be  upon  monthly 
estimates,  ten  per  cent,  being  withheld  as  a  forfeit,  should 
the  contractor  fail  in  fulfilling  his  agreement.  It  was 
also  stipulated  that  should  McOinley  refuse  at  any  time 
to  conform  to  the  directions  and  instructions  of  the  engi- 
neer, or  in  any  manner  violate  the  contract,  the  engineer 
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should  have  power  to  declare  the  contract  forfeited,  &c.    ^ot.  Term,  i 

And  farther,  that  in  case  of  any  difference   arising  be-  ' 

tween  the  parties  as  to  the  construction  of  the  agreement,  '^"^Stat* 
the  decision  of  the  engineer  should  be  final  in  the  pre-  McGnavr. 
mises.  No  particular  specifications  as  to  the  manner  in 
which  the  work  was  to  be  done  appear  to  have  been  fur- 
nished in  writing  at  the  letting,  but  Mr.  PettUy  the  chief 
engineer,  says  that  it  was  to  be  executed  like  that  of  the 
WiOs  creek  bridge  on  the  Cumberkmd  road,  which  he  thus 
describes:  <<Tke  masonry  in  the  abutments  rock^work, 
the  beds  and  joints  of  all  the  stone  in  the  face  of  the 
work  being  cut  to  regular  surfaces.  The  backing  is  com- 
posed of  stones  having  parallel  beds  and  tops,  of  which 
not  more  than  two  should  be  used  to  equal  the  firont  stone  , 

in  the  height,  and  no  stones  were  admitted  of  less  than 
two  cubic  feet  in  contents,  except  the  spalls  necessary  to 
fill  interstices.  The  whole  was^  laid  in  mortar  made  of 
sand  and  lime.  Headers  were  used  in  front  of  the  abut- 
ments, and  in  the  whole  work.  Their  average  length  was 
probably  about  four  feet,  although  many  were  more. 
The  distance  between  the  headers  varied  from  seven  to 
twelve  feet,  depending  in  a  measure  on  the  kind  of  stone 
used  for  ashler.  No  stone  was  admitted  having  more 
height  than  bed."  Mr.  PettU  further  states,  that  at  the 
time  of  the  letting  said  Silver  creek  bridge,  he  described 
to  McGifdey  the  character  of  the  work,  so  that  he  imder- 
stood  it,  and  referred  him  *'  to  the  bridge  across  WiUs  creek 
as  exhibiting  the  character  of  the  masonry  required  in 
the  Sdvcr  creek  bridge,  which  reference  was  made  to  ena- 
ble him  to  bid  understandingly."  Jesse  L.  Williams^  who 
subsequently  became  chief  engineer,  also  states  that  Mc- 
Ghdey  informed  him  that  the  work  wets  to  conform  to  that 
of  the  WUls  creek  bridge.  This  evidence  does  not  ap- 
pear to  have  been  objected  to,  and  was  probably  legally 
admissible ;  but  the  case  is  clearly  made  out,  as  will  here- 
after be  seen,  independently  of  it,  in  favor  of  the  state. 
McGinley  commenced  working  upon  his  job.  He  was 
subsequently  arrested  in  his  operations  by  the  following 
declaration : 

Vol.  IV.— 2 
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Nov.  Term,       « Whereas,  on  the  5th  of  October  last,  the  contractor 

. '- —  for  the  Silver  creek  bridge  was  directed  by  the  principal 

y^  ^^'  engineer  to  take  down  certain  portions  of  the  masonry 
MoGiNLZT.  on  account  of  its  imperfect  character,  and  whereas  the 
contractor  refused  to  follow  such  directions,  but  continued 
his  operations,  covering  up  the  defective  work;  therefore, 
in  performance  of  my  duty  to  the  state,  and  by  virtue  of 
authority  vested  in  the  engineer  by  the  terms  of  this 
agreement,  I  hereby  declare  the  within  contract  forfeited, 
null,  and  void.  Dec.  11th,  1837.  R.  H.  FaunUeroyy  resi- 
dent engineer  on  the  JeffersonviUe  and  CraufordsvUle 
road." 

The  plan  of  the  bridge  was  then  changed,  a  wooden 
•  structure  instead  of  a  stone  arch  being  placed  upon  the 
abutments.  This  was  done,  say  some  of  the  witnesses, 
on  account  of  the  defective  character  of  the  masonry  in 
the  abutments  so  far  as  laid  by  McGirdey^  a  wooden  struc- 
ture being  lighter  than  an  arch  of  stone. 

The  completion  of  the  stone  work  was  relet  to  Maulton 
and  company  at  the  rate  of  10  dollars  per  perch. 

The  amount  paid  to  McGirdey  while  prosecuting  the 
work  was  21,614  dollars.  He  afterwards  presented  a 
claim  to  the  board  of  internal  improvement  for  a  further 
allowance,  and  they  rejected  it. 

In  1639,  the  legislature,  by  a  joint  resolution,  autho- 
rized McGirdey  to  sue  the  state  on  his  alleged  claim,  and 
the  suit  was  prosecuted  in  the  Floyd  Circuit  Court.  That 
Court  gave  him  a  judgment  for  13,500  dollars.  The  case 
was  appealed  to  the  Supreme  Court,  where  judgment  was 
rendered  against  McGirdey  for  costs,  the  Court  holding 
him  entitled  to  no  further  compensation,  nor  to  damages, 
on  his  contract.  In  1646,  an  act  was  passed  by  the  legis- 
lature authorizing  his  claim  to  be  heard  in  Fhyd  county, 
by  arbitrators  appointed  by  the  governor.  The  appoint- 
ments were  made  by  governor  Dunning^  the  cause  heard, 
and  said  arbitrators  awarded  to  McGirdey  the  sum  for- 
merly adjudged  to  him  by  the  Floyd  Circuit  Court,  to- 
gether with  interest  during  the  intervening  time,  making 
in  all  21,143  dollars.    The  award  was  filed  in  the  clerk's 
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office  of  Floyd  county,  and  an  appeal  taken  therefrom  to   ^<^^*  Term, 
thiB  Court.  ^^^^' 

The  bill  alleges  that  McQiidey  did  not  fail  in  the  fulfiU-    The  State 
ment  of  his  contract,  and  that  the  state,  therefore,  wrong-    HcaiNLBT. 
fully  declared  it  forfeited.    It  further  alleges  that  he  had 
performed  extra  work,  and  had  lost  on  the  sale  of  his 
tools,  shanties,  &c. 

The  answer  denies  the  material  'allegations  in  the  bill. 

Proofs  were  introduced. 

Before  going  into  the  evidence,  however,  a  couple  of 
preliminary  questions  must  be  settled. 

The  act  of  1848,  under  which  this  suit  was  instituted, 
required,  in  section  4,  that  *<  two  of  the  persons  to  be  ap- 
pointed [as  arbitrators]  by  the  governor,  under  the  provi- 
sions of  the  first  section  of  this  act,  shall  be  men  of  legal 
attainments,  and  before,''  &c. 

A  plea  in  abatement  was  filed  at  the  meeting  of  the 
arbitrators,  averring  that  no  two  of  them  were  men  of 
legal  attainments.  ,  The  plea  was  demurred  to  and  the 
demurrer  sustained. 

We  think  this  decision  was  right.  The  statute  requires 
no  particular  degree  of  legal  attainments  in  the  arbitra- 
tors, and  almost  every  man  in  this  country  possesses 
some.  The  statute  points  to  no  test  by  which  the  ques- 
tion could  be  decided.  It  does  not  say  the  arbitrators 
should  be  judges,  licensed  lawyers,  justices  of  the  peace, 
or  men  of  any  particular  class.  Suppose  issue  had  been 
taken  on  the  plea  and  evidence  introduced,  what  would 
have  been  the  rule  of  decision?  From  the  indefiniteness 
of  the  act  in  this  particular,  we  think  it  was  merely  direc- 
tory to  the  governor,  and  that  his  action  in  the  premises 
could  not  be  reviewed  in  the  proceedings. 

The  remaining  preliminary  question  relates  to  the 
power  of  this  Court  over  the  case. 

The  statute  referring  the  case  to  arbitration  gives  an 
appeal  to  the  Supreme  Court,  and  provides,  in  section 
10,  that  said  Court  may  set  aside  the  award  for  miscon- 
duct, &c.,  in  the  arbitrators;  and  in  section  11  that  the 
Court  may  modify  it  for  certain  causes;  and,  in  section 
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Not.  Term,    12   that  "  if  said  case  ehaU  be  taken  to  the  Sapreme 

' —  Court,  said  Court  may  fully  examine  into  the  merits  of 

"*y^^^"    the  same,  and  decide  it  according  to  law  and  justice." 
^^i^^GfoaxT.    The  last  section  gives  the  Court  unlimited4)ower  over  the 
cause,  and  the  previous  ones  do  not  expressly  limit  it. 
We  have  concluded  that  it  is  our  duty  to  examine  the 
^  case  ^upon  its  merits.    And  we  may  properly  remark, 

that  in  doing  so,  we  shall  be  governed  by  the  rules  of 
law  applicable  to  ordinary  suits  in  courts  of  justice,  and 
that  if  any  amount  of  money  is  awarded  to  McCrirdey^  it 
will  be  because  he  is  legally  entitled  to  it.  Had  the  legis- 
lature intended  that  he  should  have  it  upon  any  other 
ground,  they  would  not  have  referred  his  cause  to  a  legal 
tribunal,  but  have  voted  the  amount  they  wished  him  to 
have  directly  from  the  state  treasury. 

The  contract  between  McGrirdey  and  jthe  state  provided 
that  if  he  failed  in  complying  with  the  terms  of  said  con- 
tract, Ihe  engineer  might  declare  it  forfeited  and  null,  the 
state  might  withhold  ten  per  cent,  of  the  amount  of  work 
performed  under  the  contract,  and  relet  the  job  to  an- 
other. The  engineer  did  make  such  declaration.  Mc- 
Oifdejf  brings  this  suit,  alleging  that  such  declaration  was 
wrongfully  made,  and  the  proof  of  the  allegation  devolves 
upon  him.  The  first  question,  therefore,  is,  has  McGinley 
shown  that  he  complied  with  his  contract  in  building  the 
abutments  of  said  Siher  creek  bridge,  so  far  as  he  pro- 
gressed with  them?  If  he  has  not,  he  has  shown  no 
ground  for  recovering  damages  for  the  breach  of  the  con- 
tract, none  for  recovering  expenses  of  preparation  or 
losses  from  sale  of  tools,  &c.  Twelve  witnesses  have  tes- 
tified to  this  point.  Eight  of  them,  Jesse  L,  Williams^  Lax- 
arus  B,  Wilson^  John  Fraxiery  Peter  MartineaUy  Charles  G. 
VoorhieSf  D.  Laphanty  W.  H.  Pricey  and  C.  A,  OgdeUy  all 
engineers  of  character,  unequivocally  condemn  McGirdey^s 
work,  and  say  it  was  not  in  accordance  with  his  contrcict; 
that  it  was  not  done  in  a  workmanlike  manner,  without  re- 
ference to  the  Wmis  creek  bridge  as  a  standard  of  com- 
parison. Many  defects  are  pointed  out.  It  was  not  well 
grouted,  had  not  sufiSicient  headers,  the  backing  was  not 
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properly  laid,  the  joints  were  too  open,  &c.,  &c.     Wil-   ^o^-  Term, 

liams  had  personally  examined  the  inrork  and  taken  np '• — 

portions  of  it.  Voorhies  had  inspected  its  surface.  Mar-  Thb  State 
tineau  had  examined  it.  Frazier  says  when  he  examined  MoGinlkt. 
it  he  inserted  his  hand  and  riding  switch  in  the  joints  of 
the  exterior  face  of  the  walls.  These  men  could  not, 
therefore,  be  mistaken.  Four  of  the  witnesses,  David 
Hearnanj  J.  Lulz,  L.  B.  Staughton,  and  L.  D.  CoburUy  do 
not  condemn  McGivlejfs  work.  Hearsum,  assistant  resi* 
dent  engineer,  who  was  discharged  from  the  service  of 
the  state  for  incompetency,  states  that  the  work  and  ma- 
terials were  entirely  good  and  sufficient.  Coburfiy  a  ma- 
son who  worked  on  the  bridge,  thinks  it ''  was  reasonably 
well  done" — well  enough  for  the  place  the  bridge  occu- 
pied. IaUz  and  SUmghUmy  Kentucky  engineers,  think  the 
work  well  enough  executed  for  a  bridge  across  so  small 
a  stream;  they  think  mortar  and  grout  were  unnecessary. 
IaUz  says — ^ht  regard  to  the  defects  of  the  work  I  must 
observe  that  they  would  only  show  themselves  if  the  plan 
of  the  bridge  contained  a  smaller  amount  of  materials; 
in  that  case,  a  greater  number  of  tiers  and  more  accu- 
racy in  the  backing  would  have  been  required."  Other 
witnesses  testify  to  the  good  quality  of  the  materials  used 
by  McGtTiUy. 

It  is  impossible  upon  this  evidence  to  say  that  McGivJey 
had  complied  with  his  contract  in  executing  the  masonry 
of  the  abutments  for  the  Silver  creek  bridge,  and  that  the 
engineer  erred  in  declaring  it  forfeited.  The  evidence  is 
decisive  to  the  contraiy.  It  is  said  that  there  are  discre- 
pancies in  the  testimony;  but  we  discover  none  that 
weaken  its  force  upon  this  point.  It  is  also  said  that  the 
work  has  stood  some  fourteen  years,  and  that  that  is  evi- 
dence for  McGinley.  That  does  not  prove  that  it  was 
done  according  to  contract,  nor  that  it  will  stand  as  long' 
as  it  would  were  it  so  done.  It  is  also  to  be  remembered 
that  a  wooden  structure  was  finally  placed  upon  that 
work  instead  of  a  stone  arch,  as  was  at  first  contemplated. 
But  the  position  is  taken  that  as  the  work  of  McGivley  was 
sanctioned  as  it  progressed,  by  Hearsum,  assistant  resident 
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Nov.  Terra,    engineer,  and  by  Maxwdl,  one  of  the  board  of  internal 
'. —  improvement,  the  state  is  now  estopped  to  dispute  that 

^t^mm^,     Qj||  X  Jji  J|l 

y  the  work  conforms  to  the  contract.     To  this  position  we 

MoGiNLET.  cannot  assent.  The  general  management  of  the  internal 
improvement  system  of  Indiana  was  committed  by  law  to 
a  board  of  internal  improvement.  That  board  was  not 
composed  of  engineers  or  artisans  of  any  kind.  The 
board  was^  empowered  to  appoint  a  chief  and  the  neces- 
sary subordinate  engineers,  to  whom  the  oversight  of  the 
construction  of  the  works  was  committed,  and  to  some  of 
whom  in  each  case  was  entrusted  the  power  of  declaring 
the  contract  for  the  construction  of  that  particular  work 
forfeited  for  non-compliance  with  the  contract-  This 
mere  statement  shows  that  the  member  of  the  board  of 
public  works  was  not  the  person  to  approve  or  disapprove 
of  the  contractor's  work.  And  as  to  the  engineer,  his 
power  was  subordinate  to  the  contract.  That  was  the 
controlling  authority.  We  understand  the  matter  in  this 
way :  The  state  makes  a  contract  with  an  individual  for 
the  construction  of  a  bridge  in  a  good  workmanlike  man- 
ner, and  sometimes  with  the  further  stipulation  that  the 
work  shall  be  of  a  kind  and  of  materials  named  in  certain 
specifications,  or,  as  in  this  case,  contained  in  a  model  re- 
ferred to  as  a  standing  specification  at  the  making  of  the 
contract.  Now,  the  contractor  is  presumed  and  bound  to 
know  himself  the  character  of  the  work  required  by  his 
'  contract,  and  how  to  do  it;  and  he  is  bound  to  do  it  rightly. 
But,  as  his  work,  when  the  job  is  complete,  will  much  of 
it  be  concealed  from  inspection,  an  engineer  remains  with 
the  contractor,  not  to  discharge  him  from  the  fulfillment 
of  his  contract,  but  to  see  that  the  work,  as  it  progresses, 
is  all  done  according  to  the  contract.  But  it  is  said  the 
contractor  is  in  all  things  to  follow  the  directions  of  the 
engineer  or  his  assistant.  He  is,  in  all  things  wherein 
the  engineer  or  assistant  has  a  right  to  direct  him.  For 
instance,  the  contract  provides  that  he  shall  dismiss  dis- 
orderly hands  when  directed  by  the  engineer  or  assistant. 
He  shall  not  employ  hands  from  other  jobs  when  so  di- 
rected.    He  would  be  bound  to  increase  his  force  in  order 
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to  secure  the  completion  of  his  job  in  time,  when  so  di-    ^oy.  Term, 

rected,  &c. ;  and  so  in  cases  of  doubt  as  to  the  meaning ! 

of  Hie  contract.  But  if  the  engineer  should  tell  the  con-  T""^tatb 
tractor  to  build  his  abutments  of*  mud,  when  the  con-  MoOinlst. 
tract  required  him  to  build  them  of  stone,  we  think  he 
would  not  be  bound  nor  have  a  right  to  follow  such  a  di- 
rection, for  it  would  not  be  a  direction  the  engineer  would 
have  power  to  give;  and  an  attempt  to  dispense  with  the 
contract  and  accept  defective  work  would  indicate  a 
fraudulent  collusion  between  the  engineer  and  contractor 
for  the  purpose  of  cheating  the  state.  Nor  did  McGinley 
understand  that  the  sanction  of  the  assistant  engineer 
protected  him ;  for  when,  on  the  5th  of  October,  Williams, 
the  chief  engineer,  directed  him  to  suspend  his  work  on 
account  of  the  defective  character  of  that  he  was  per- 
forming, he  did  not  answer  that  it  was  approved  by 
Hear  sum,  the  assistcmt  resident  engineer,  though  such 
was  the  fact,  but  went  to  Kentucky  to  obtain  engineers 
who  would  say  the  work  fulfilled  his  contract.  But 
even  if  the  principal  or  resident  engineer  would  have  such 
power,  the  assistant  resident  engineer  would  not,  for  he  is 
not  authorized  by  the  contract  to  furnish  a  plan  of  the 
work,  or  to  accept  it  when  done.  These  things  are  to  be 
done  by  the  principal  or  resident  engineer,  by  the  express 
terms  of  the  contract.  While  specifying  some  things,  the 
contract  speaks  of  the  assistant  resident  engineer  as  hav- 
ing power  to  perform  them;  but  in  that  part  of  the  con- 
tract relative  to  accepting  the  work,  &c.,  the  word  assist- 
ant is  dropped,  as  it  would  seem,  ex  industria.  Were  the 
doctrine  contended  for  by  McGinlejfs  counsel  correct,  a 
contract  would  be  an  idle  and  useless  thing.  But  conced- 
ing, for  the  sake  of  the  argument,  that  the  state  was 
bound  by  Hearsum^s  approval  while  he  was  acting  in  the 
absence  of  the  resident  and  chief  engineer,  and  that  the 
contractor  was  bound  to  obey  in  all  things  the  direction 
of  the  engineer,  still  it  will  not  help  the  case  for  McGin- 
ley;  for  when  Williams y  the  chief  engineer,  arrived  to 
inspect  the  work,  on  the  5th  of  October,  his  authority  was 
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paramount  to  and  superseded  Hearsum^Sy  and  Williams 
then  condemned  the  work  and  ordered  McGinley  to  sus- 
pend, &c.,  yet  McGrinley  disobeyed  the  order  and  direction 
of  the  engineer,  and  proceeded  with  the  work  in  a  man- 
ner, so  far  as  tl^e  testimony  shows,  no  better  than  he  had 
been  doing  before;  and  this  very  conduct  is  made  the 
ground  of  declaring  the  contract  forfeited  by  Fauntkrojfy 
the  resident  engineer,  as  appears  by  his  declaration  co- 
pied into  the  forepart  of  this  opinion. 

McGinley,  then,  having  failed  in  complying  with  his 
agreement,  and  the  same  having  been  rightly  declared 
forfeited,  he  can  at  best  be  entitled  only  to  compensation 
for  the  work  done  and  materials  furnished  by  him  to- 
wards the  bridge,  less  ten  per  cent,  as  a  forfeit. 

He  has  been  paid  21,814  dollars,  and  must  have  done 
work  and  furnished  materials  to  entitle  him  to  that  sum, 
in  round  numbers,  to  the  value  of  24,300  dollars. 

Five  witnesses  may  be  said  to  have  made  estimates  of 
his  work  and  materials.  Most  of  said  witnesses  also 
estimate  the  quantity  of  materials  and  cost  of  work  for 
the  whole  bridge,  and  doubtless  make  both  too  low ;  bat 
this  does  not  affect  their  estimatea  of  the  work  actually 
done  and  materials  furnished  by  McCHrdey.  In  their  esti- 
mates of  quantities  for  the  whole  bridge,  they  are  too  low 
in  the  expensive  as  well  as  in  the  cheap  work,  and  as 
McGirdey  was  paid  by  the  perch  for  the  whole,  be  it  more 
or  less,  it  does  not  impair  the  correctness  of  their  calcu- 
lations of  what  he  had  done  which  could  be  accurately 
measured,  and  in  the  quantity  of  which  the  witnesses  do 
not  greatly  vary,  the  difference  in  their  results  being 
mostly  produced  by  the  difference  in  opinion  as  to  the 
relative  value,  as  it  is  termed.  And  we  must  necessarily 
be  governed  by  the  preponderance  of  the  evidence  upon 
these  points,  as  well  as  upon  others.  We  cannot  go  and 
measure  and  estimate  ourselves.  And  could  we  measure 
the  work  and  determine  its  quantity,  we  still  should  have 
to  depend  upon  witnesses  of  skill  in  the  matter,  to  deter- 
mine its  relative  value  as  compared  with  equal  quantities 
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of  work  in  other  parts  of  the  job,  Buch  being  the  rule  in   Not.  Tenn, 
estimating  work  upon  contracts  of  this  character.    Mc- 


Thb  Statb 

V. 


Crvfdey  claims  for — 

1.  Extra  excavation  on  the  change  of  plan  of  bridge ;     MoGnasr. 

2.  Extra  excavation  for  the  foundation  of  the  abut- 
ments on  the  first  plan,  and  artificial  foundation ; 

3.  For  masonry  and  materials  in  the  abutments. 
In  regard  to  the  first  item,  the  evidence  furnishes  no 

data  for  calculating  any  amount;  and  Hearsum  tells  us 
that  at  the  change,  which  consisted  in  setting  the  founda- 
tion some  further  back,  one  hundred  and  sixteen  perches 
of  stone  had  been  laid,  which,  on  being  relaid,  were  re* 
estimated  to  McGinley  both  in  materials  and  work.  We 
presume  paying  him  for  the  materials  twice  was  consi- 
dered a  sufficient  compensation  for  the  additional  exca- 
vation. 

For  the  second  of  the  above  items  Hearsum  allows  him 
4,500  dollars. 

The  third  is  the  principal  one.  As  we  have  remarked, 
five  witnesses  have  testified  in  regard  to  it.  Wilson  makes 
this  item  19,539  doUars.  Voarhies  makes  it  17,335  dol- 
lars.    Mariineau  makes  it  13,027  dollars. 

This  third  witness  states  that  his  estimate  is  upon  accu- 
rate measurement  of  all  the  work  and  materials  done  and 
furnished  by  McOirdey.  Now  if  we  add  to  either  of  the 
above  sums  the  4,500  dollars  for  extra  excavation  and 
artificial  foundation,  the  amount  will  still  be  below  the 
24,300  dollars  to  which  McGinle^s  work  should  amount, 
to  entitle  him  to  the  sum  he  has  already  received. 

Hearsnm^s  estimate,  exclusive  of  the  4,500  dollars,  is 
26,728  dollars.  .  Without  specifying  all  his  objections, 
WUliams  makes  Hearsum^s  estimate  about  8,000  dollars 
too  high,  on  account  of  his  placing  an  erroneous  relative 
value  upon  the  part  of  the  job  done.  Hearsum  also  was 
but  an  assistant  resident  engineer,  and  was  discharged 
from  the  service  of  the  state  for  incompetency.  His  esti- 
mate, therefore,  cannot  be  entitled  to  greater  confidence, 
at  all  events,  than  those  of  the  other  witnesses.  He  states 
also  that  he  estimated  to  McQinley  the  timbers  (grillage), 
Vol.  IV.— 3 
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Not.  Term,   in  the  artificial  foundation,  as  so  much  masonry,  and  that 
he  also  includes  the  value  of  said  foundation  in  his  allofr- 
Thb  State    ^^^^  ^£  4,500  dollars  extra.    He  would  seem  to  have  given 
MoGiNLBT.    the  price  of  that  foundation  to  McCHnley  twice.    It  mea-  ^ 

sures,  as  masonry,  two  hundred  and  twenty-two  perches:         *    j 
But  allow  the  estimates  of  the  five  witnesses  to  stand  j 

at  the  sums  they  have  fixed,  putting  that  of  Jesse  L.  Wil-  j 

liams  at  18,728  dollars,  8,000  less  than  HearsunCs^  and 
take  the  mean  of  those  estimates,  and  the  result  is  but  . 
18,753  dollars;  to  which  add  the  4,500  extra,  and  the  sum  ^ 
is  still  over  1,000  dollars  below  the  amount  that  McGirdey 
should  have  done  upon  the  job  to  justify  him  in  retaining' 
the  sum  he  has  received. 

It  should  also  be  remembered  that  one  hundred  and 
seventy  perches  of  stone  were  laid  by  McGirdey  after 
he  was  ordered  to  stop  by  tiie  principal  engineer ;  that 
three  hundred  and  thirty  perches  of  his  work  were  taken 
down  at  an  expense  of  over  500  dollars  to  the  state,  and, 
of  course,  relaid;  and  that  the  officers  deemed  it  neces- 
sary to  change  the  plan  of  the  bridge  to  a  wooden  struc- 
ture on  account  of  tiie  defective  character  of  McGirdetfs 
work.  In  view  of  all  these  things,  we  do  not  see  that  in 
this  case  the  application  of  the  law  works  any  ii^fustice 
to  McGirdey. 

SmTH,  J. — Having  been  unable  to  agree  to  the  decision 
made  by  the  minority  of  the  Court  in  this  case,  I  shall  be 
obliged,  in  order  to  give  a  clear  exposition  of  my  views, 
to  set  out  the  facts  proved  at  considerable  length. 

On  the  1st  of  March,  1837,  Patrick  McGirdey  entered 
into  a  written  contract  with  the  state,  represented  by 
David  Maxwelly  acting  commissioner  of  the  Jefersonville 
and  CrawfordsvUle  road,  to  build,  in  a  substantial  and 
workmanlike  manner,  a  stone  bridge  over  SUver  creek,  on 
the  line  of  said  road.  The  bridge  was  to  be  built  accord- 
ing to  a  plan  to  be  furnished  by  the  principal  or  resident 
engineer  on  said  road,  and  to  be  paid  for  at  the  rate  of  7 
dollars  and  75  cents  per  perch  of  twenty-five  cubic  feet. 
The  contract  contained  these  further  stipulations,  "that 
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if,  in  the  opinion  of  the  engineer,  the  party  of  the  second    ^or.  Tenn, 

part  should  unreasonably  neglect  to  prosecute,  with  a ^ — 

force  proportionate  to  the  quantity  of  work  to  be  done      "y.  ^" 
and  the  period  in  which  it  is  to  be  completed,  or  shall    ^oGibtlit. 
sub-contract  or  relet  said  work,  or  shall  not  give  personal 
superintendence  to  the  work,  or  shall  refuse  at  any  time 
to  conform  to  the  directions  and  instructions  of  the  engi- 
neer or  assistant  engineer,  or  shall  fail  to  dismiss  any  dis- 
,  orderly,  quarrelsome,  or  disobedient  person  as  aforesaid, 
"  or  shall  violate  in  any  way  or  manner  any  of  the  stipu- 
lations, provisions,  or  conditions  of  this  contract,  the  en- 
gineer shall  have  power  to  declare  this  contract  forfeited 
.  and  null  and  void,  and  on  his  declaration  the  same  shall 
cease  and  determine  forever,  and  the  said  party  of  the  first 
part  may  proceed  to  relet  the  same ;  and  in  case  of  such  ' 

declaration  of  forfeiture,  the  said  state  of  Indiana  is  to 
retain  the  per  centage  herein  before  mentioned,  [being 
ten  per  cent,  retained  on  the  periodical  estimates]  on  the 
whole  amount  of  said  work  done  at  that  time,  forever,  as 
compensation  for  damages,  which  it  is  hereby  agreed  by 
the  parties  thereto  that  the  said  state  of  Indiana  shall  be  en- 
titled to,  in  consequence  of  the  failure  of  the  party  of  the 
second  part  to  perform  the  stipulations  of  this  contract." 
It  was  also  agreed  by  the  parties,  "  that  in  case  any  dif- 
ference should  at  any  time  arise  between  the  parties 
hereto  as  to  the  construction  of  this  contract,  and  the 
true  intent  and  meaning  thereof,  that  such  difierence 
shall  be  considered  and  decided  by  the  said  engineer ; 
and  the  said  parties  do  hereby  submit  all  and  singular 
the  premises  to  his  award,  arbitrament,  and  decision,  and 
agree  that  the  same  shall  be  final  and  conclusive  between 
them,  to  all  intents  and  purposes." 

Under  this  contract  McGinley  commenced  to  build  a 
bridge  at  the  point  designated,  and  continued  his  opera- 
tions until  the  5th  of  October^  1837.  At  the  time  of  the 
letting,  the  water  in  the  creek  was  too  high  to  admit  an 
examination  of  its  bed,  but  from  a  partial  examination 
the  engineers  supposed  the  bed  of  the  creek  consisted  of 
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Not.  Term,   solid  rock,  and  so  represented  it  to  McOinky.    It  was 

~ —  afterwards  found,  however,  that  the  bed  of  the  creek  was 

Tra  Statb  ^^  aluminous  slate,  and  that  the  abutments  would  require 
McGiNLET.  expensive  artificial  foundations.  Upon  this  discovery, 
McOinley  refused  to  proceed  with  the  work  without^com- 
pensation  for  the  extra  expense  of  the  foundations,  and 
he  was  then  assured  by  the  agents  of  the  state  that  such 
extra  expense  would  be  allowed  him. 

McGirdey  was  first  furnished  with  a  plan  for  a  bcidge 
with  two  spans  of  fifty  feet  each,  with  a  pier  in  the  mid- 
dle, and  he  had  laid  one  abutment  about  four  feet  high, 
when  the  plan  was  changed  so  as  to  have  but  one  span 
of  eighty  feet,  by  which  change  the  work  done  became 
useless  and  was  removed.  This  change  in  the  plan  oc- 
casioned further  additional  expense  to  the  contractor,  by 
causing  such  a  delay  of  the  work  that  he  was  not  able  to 
get  it  but  of  the  way  of  a  flood  which  afterwards  occurred 
and  filled  the  excavations  for  the  foundations.  He  how- 
ever commenced  building  the  abutments  and  wing-waUs 
according  to  the  new  plan  furnished  by  the  engineers, 
and  had,  at  the  date  last  mentioned,  laid  about  two  thou- 
sand perches  of  masonry,  and  had  transported  to  the  site 
of  the  bridge  a  large  quantity  of  stone  and  other  mate- 
rials which  had  not  yet  been  put  into  the  walls.  He  had 
also  incurred  heavy  expenses  in  opening  several  quarries 
in  Kentucky  and  in  this  state,  in  making  roads,  in  provid- 
ing shanties,  teams,  boats,  cranes,  and  other  apparatus 
necessary  for  the  completion  of  such  a  contract. 

The  work  was  done  under  the  superintendence  of  Da- 
vid Hearsum,  who  had  been  duly  appointed  acting  resi- 
dent engineer  to  take  charge  of  it,  and  continued  to  hold 
that  office  from  the  1st  of  Marchy  1837,  until  February ^ 
1838.  Henry  M.  Pettit  was  the  principal  engineer  of  the 
state  until  about  the  Ist  of  Augusty  1837.  Robert  H. 
Faunderoy  was  the  principal  assistant  engineer  on  the 
line  of  the  JeffersanviUe  and  Crawfcrdswlk  road.  During 
the  period  that  McOinley  was  prosecuting  his  work,  Mr. 
Fauntleroy  visited  it  but  two  or  three  times.    Mr.  Pettit 
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visited  it  occasionally  during  the  time  he  was  in  the  ser-    ^o^-  T^^rm, 

vice  of  the  state,  and  Mr.  Maxwdl,  the  acting  commis- ' 

sioner,  visited  it  monthly.  The  State 

Mr.  Hearsum  visited  the  work  daily.  He  inspected  all  MoGiklbt. 
the  materials,  directed  and  inspected  the  cutting  of  the 
stone  to  the  proper  size  and  shape,  and  gave  directions 
as  to  the  manner  in  which  they  should  be  laid.  He  states 
in  his  deposition  that  the  walls  were  well  built,  that  there 
were  sufficient  headers  inserted  in  the  structure  in  a  man- 
ner approved  by  him,  that  there  was  no  part  of  a  course 
without  headers,  that  no  part  of  the  masonry  was  laid 
without  mortar,  that  the  whole  interior  of  wall  was 
grouted  in  each  course  according  to  his  directions,  that 
every  pcurt  of  the  work  was  done  according  to  his  instruc- 
tions, to  his  entire  approbation,  and  that  the  work  was  so 
done  throughout  that  the  bond  was  not  only  good  but  ex- 
cellent. 

At  the  time  Mr.  PeUit  left  the  service  of  the  state,  the 
foundations  of  the  abutments  were  laid,  and  a  large 
quantity  of  materials  had  been  furnished  for  the  walls. 
He  also  states  that  as  far  as  the  work  had  progressed,  it 
was  done  to  his  entire  satisfaction,  and  that  the  materials 
provided  were  excellent.  Mr.  Faunderoyy  on  being  asked 
if  the  directions  given  to  McCHnley  had  been  followed  by 
him,  only  says  that  he  was  informed  by  Mr.  Hearsum 
that  McGirdey  had  performed  all  that  was  required  of  him. 

No  complaint  of  the  work  done  by  McGirdey  appears 
to  have  been  made  until  the  5th  of  October y  1837.  On 
that  day  Mr.  Williams  first  visited  the  bridge  and  spent 
part  of  a  day  in  examining  it.  He  had  been  appointed 
principal  engineer  of  the  state  in  charge  of  the  works  in 
progress  during  the  previous  month  of  September.  He 
states  that  he  found  the  masonry  defective  and  wholly 
unsuited  to  sustcdn  a  stone  arch  of  so  great  a  span.  The 
prominent  defects  pointed  out  by  him  were,  that  the  abut- 
ments had  been  built  without  front  headers,  that  many  of 
the  face  stones  were  too  narrow,  that  the  bed  joints  were 
too  open,  that  many  of  the  backing  stones  were  too  small, 
and  that  the  cavities  between  the  stones  were  not  suffi- 
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ciently  filled  with  grout  or  mortar.  In  consequence  of 
finding  tliese  defects,  he  told  McGmley  it  was  his  duty  to 
require  the  work  to  be  suspended,  a  part  of  it  taken  down, 
and  an  entire  change  in  its  character  effected. 

The  substance  of  this  direction  he  afterwards  embodied 
in  the  following  letter  which  he  handed  to  McCHnley  in 
Louisville  on  the  next  day,  as  he  was  about  leaving  for 
another  part  of  the  state. 

''New  Albany,  Oct.  5th,  1837:  Patrick  McGinley,  con- 
tractor, &c. :  Sir — In  discharge  of  the  duties  with  which  I 
have  recently  been  charged  by  the  board  of  internal  im- 
provements, I  have. to-day  examined  for  the  first  time  the 
masonry  in  the  abutments  of  SUver  creek  bridge.  I  find 
the  work  to  be  of  a  very  imperfect  character,  both  in  ma- 
terial and  workmanship,  and  wholly  unsuited  to  sustain 
an  arch  of  so  great  a  span.  It  therefore  becomes  my 
duty  to  direct  an  inunediate  suspension  of  the  work.  The 
greater  part,  if  not  the  whole,  of  the  masonry  now  laid 
must  be  removed,  and  other  and  better  stone  prepared 
before  the  work  can  be  recommenced.  And  as  the  sea* 
son  for  laying  masonry  is  now  nearly  past,  the  work  can- 
not be  resumed  until  next  spring.  I  regret  very  much 
the  delay  as  well  as  the  expense  to  the  contractor  which 
this  decision  will  cause,  but  cannot  do  otherwise.  The 
duty  is  imperative.  An  arch  of  this  magnitude  could  not 
be  sustained  by  abutments  formed  of  such  masonry. 
Respectfully,  /.  Z.  WiUiamSy  prin.  engineer." 

McGiidey  did  not  suspend  the  work  as  required  by  this 
letter,  but  continued  working  until  about  the  25th  of  Oc- 
tober, wheii  he  finally  suspended  the  work  by  the  order  of 
Hearsum,  who  continued  to  be  the  resident  engineer,  and 
who  had  been  directed  to  give  this  order  by  Mr.  Faunile- 
roy.  During  the  period  which  intervened  between  the 
date  of  the  letter  of  Mr.  WiUiaans  and  his  final  suspen- 
sion, he  had  added  about  one  hundred  and  seventy  perches 
to  the  abutments. 

Mr.  Williams  revisited  the  work  in  the  month  of  Decem- 
ber, and  finding  that  McGirdey  had  not  suspended  the 
work  according  to  his  previous  direction,  the  following 
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notice  waa  served  upon  him  by  his  order,  and  indorsed   ^*^^- '^?™' 
upon  the  contract : 


The  State 


^  Whereas,  on  the  5th  of  October y  the  contractor  for  the 
SQver  creek  bridge  was  directed  by  the  principal  engineer  MoGmuiT. 
to  take  down  certain  portions  of  the  masonry,  on  account 
of  its  imperfect  character,  and  whereas  the  contractor  « 
refused  to  follow  such  directions,  but  continued  his  ope- 
rations, covering  up  the  defective  work;  therefore, in  per- 
formance of  my  duty  to  the  state,  and  by  virtue  of  autho- 
rity vested  in  the  engineer  by  the  terms  of  this  agreement, 
I  hereby  declare  the  within  contract  forfeited,  null  and 
void.  Dec.  11th,  1837.  R.  JET.  Fauntleroy,  resident  engi- 
neer Jefferscnville  and  CrawfordsmJUe  road." 

After  this  declaration  of  forfeiture  the  work  was  relet 
to  other  contractors,  who  under  the  direction  of  Mr.  Mar- 
tineauy  who  had  succeeded  Mr.  Hearsum  as  resident  engi- 
neer, took  down  three  hundred  and  thirty  perches  of  the 
masonry  laid  by  McGvnleyy  and  then  proceeded  to  finish 
the  structxure. 

McGvniey  had  received  in  payment  for  the  work  done 
by  him  21,814  dollars.  Soon  after  the  work  was  finally 
suspended,  namely,  on  the  11th  of  November ,  1887,  Hear- 
sum,  who  was  still  the  engineer  in  charge  of  the  work, 
made  an  estimate  of  the  work  done  and  materials  fur- 
nished which  amounted  to  26,374  dollars  and  72  cents. 
This  estimate  be  says  was  based  upon  a  fair  calculation 
of  the  relative  value  of  the  work  done  in  proportion  to 
the  whole.  It  does  not  include  the  cost  of  the  artificial 
foundations,  which  he  estimates  at  4,500  dollars,  nor  the 
cost  of  removing  the  part  of  the  abutment  which  had 
been  built  before  the  plan  was  changed,  nor  any  allow- 
ance for  expenses  in  making  preparation  for  the  work. 

The  witnesses  who  testified  on  behalf  of  the  state  as 
to  the  value  of  the  work  done,  difier  from  Hearsum  widely 
in  their  estimates  of  the  number  of  perches  that  would 
have  been  contained  in  the  whole  work  when  complete, 
and  of  the  relative  value  of  that  part  of  it  done  by  Mc- 
Qinley.  The  dimensions  of  the  bridge  according  to  the 
last  plan  furnished  McGiniey,  were  as  follows : 
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Nov.  Term,       The  abutments  were  twenty-four  feet  by  thirty-six  feet 

'. —  at  the  base,  with  a  square  offset  of  one  foot  at  every  six 

^Tm  Stam  £)gg|.  J jj  height.  The  wing- walls  were  thirty-six  feet  by  four- 
MoGnrLiT.  teen  feet,  with  a  square  offset  as  before.  The  abutments 
and  wing-walls  were  straight  in  front,  battered  one  half 
inch  to  the  foot  rise  on  the  sides  to  the  chord  line.  Height 
of  abutments  and  wing-walls  sixty-two  feet  six  inches. 
Height  of  parapet  walls  five  feet.  Chord  of  arch  eighty 
feet.  Versed  sine  thirty  feet.  Thickness  of  crown  of  arch 
five  feet.  The  arch  stone  three  feet  six  inches  deep  at 
the  chord  line,  and  tapering  to  two  feet  nine  inches  at 
the  crown.  The  haunches  of  the  arch  were  to  be  loaded 
with  dead  weight.  There  were  also  buttresses,  the  dimen- 
sions of  which  are  not  given. 

Hearsum  calculates  the  whole  contents  of  the  structure 
at  nine  thousand  two  hundred  and  twenty-nine  perches. 
Mariineau  estimates  the  whole  number  of  perches  at 
seven  thousand  one  hundred  and  nine  and  one  half,  and 
his  calculations  are  evidently  erroneous  in  several  impor- 
tant particulars.  The  error  here  made  is  also  carried 
into  the  calculations  of  all  the  other  witnesses,  for  they 
all  base  their  estimates  upon  the  data  furnished  by  $l£zr- 
tineau  as  to  the  dimensions  of  the  difierent  parts  of  the 
work,  none  of  them  having  seen  the  plan. 

The  first  and  most  important  question,  however,  that 
occurs  in  considering  this  case  upon  its  merits  is,  whether 
the  evidence  shows  that  McQinLsy  had  failed  in  the  per- 
formance of  the  stipulations  of  his  contract  in  such  man- 
ner thaHt  was  justly  forfeited  in  consequence  of  his  de- 
fault. As  I  differ  from  the  majority  of  the  Court  upon 
this  point,  I  do  not  think  it  necessary  to  examine  any  of 
the  subordinate  questions,  or  the  question  relating  to  the 
^  jurisdiction  of  this  Court,  though  I  do  not  think  the  latter 
is  free  from  doubt. 

If  the  complainant  had  forfeited  his  contract  by  hia 
own  fault,  it  may  be  that  he  has  received  as  much  as  he 
was  strictly  entitled  to ;  but  if  he  had  not,  I  think  there 
can  be  no  doubt  that  he  has  been  greatly  injured  and  has 
incurred  heavy  losses  for  which  he  ought  to  be  compen- 
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sated.    I  shall  therefore  eonfine  myself  to  the  examina-   Nov.  Term, 
tion  of  this  point.  ^^^^' 

The  majority  of  the  Court  arrive  at  the  conclusion  that  '^^^^'^ 
MoOifdey  had  forfeited  his  conti^act  upon  one  of  three  MoGncLnr. 
grounds :  first,  because  it  was  a  part  of  the  contract  that 
the  work  should  be  done  in  a  similar  manner  to  that  of 
the  WiBs  creek  bridge  on  the  Cumberland  road,  and  it  was 
not  so  done;  or,  secondly,  because  he  did  not  do  his  work 
in  a  workmanlike  manner,  in  accordance  with  his  con- 
tract ;  or,  thirdly,  that  his  disobedience  of  the  directions 
given  him  by  Mr.  Williams  on  the  5ih  of  October,  1837, 
justified  the  engineer  in  declaring  his  contract  forfeited. 

The  only  evidence  upon  which  the  first  of  these  grounds 
can  be  supported  is  as  follows :  Mr.  Pettit  says  that  at  the 
time  of  the  letting  he  referred  McQirdey  to  the  bridge 
across  WiUs  creek,  as  exhibiting  the  character  of  the  ma- 
sonry that  would  be  required  on  the  Silver  creek  bridge, 
to  enable  him  to  bid  understandingly ;  and  Mr.  Williams 
says  he  heard  McOinley  say  that  Mr.  Pettit,  at  the  time  of 
the  letting,  referred  him  to  the  WHls  creek  bridge,  on  the 
National  road,  and  told  him  that  the  masonry  of  the  Silver 
creek  bridge  would  be  of  a  similar  character. 

Giving  the  fullest  effect  to  this  evidence,  I  cannot  agree 
that  the  representations  thiis  made  should  be  considered 
as  forming  a  part  of  the  contract.  They  were  made  be- 
fore any  contract  was  entered  into,  and  before  it  was 
known  that  any  contract  would  be  made.  They  seem  to 
have  been  made  simply  to  inform  McGinley  of  the  gene- 
ral nature  of  the  contract  that  would  be  required  of  him 
if  his  bid  should  be  accepted,  and  would  no  doubt  have 
justified  him  in  refusing  to  enter  into  a  contract  even  af- 
ter his  bid  had  been  accepted,  had  one  differing  from 
those  representations  been  required  of  him,  if  he  did  not 
choose  to  accept  it.  But  if  he  was  willing  to  enter  into 
a  contract  varying  from  such  representations,  it  would 
not  be  any  the  less  binding. 

The  contract  actually  entered  into  was  not  that  the 
bridge  should  be  built  like  the  Wills  creek  bridge,  but  ac- 
cording to  a  plan  to  be  furnished  by  the  engineer,  and 
Vol.  IV.— 4 
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that  in  executing  or  carrying  out  this  plan  he  should  con- 
form to  the  directions  of  the  engineer  in  charge  of  the 
work.  I  think  it  could  hardly  be  contended,  when  a  plan 
was  furnished,  and  directions  as  to  the  manner  of  execut- 
ing it  were  given  him  by  the  engineer,  he  would  have 
been  justified  in  refusing  to  conform  to  such  plan  or  di- 
rections, on  the  ground  that  the  Wills  creek  bridge  was 
constructed  difierently,  or  that  such  representations  made 
to  him  prior  to  his  entering  into  the  contract  would  have 
afforded  him  any  excuse  for  such  disobedience.  There 
is  no  principle  of  law  better  settled  than  that  parol  agree- 
ments, even  when  made  contemporaneously,  cannot  be 
permitted  to  vary  or  enlarge  the  stipulations  of  a  written 
contract. 

If  he  had  been  deceived,  indeed,  by  such  previous  rep- 
resentations in  relation  to  what  would  be  required  of  him 
under  a  power  of  direction  which  the  other  party  retained, 
he  might,  even  after  the  contract  was  entered  into,  when 
required  to  incur  greater  expense  than  he  had  thus  been 
led  to  expect,  have  made  such  deception  a  ground  for  re- 
scinding the  contract  and  refusing  to  perform  it,  but  he 
would  certainly  have  had  no  right  to  persist  in  construct- 
ing the  bridge  according  to  such  representations  and  not 
according  to  the  directions  given  him. 

This  may  be  exemplified  by  what  occurred  in  relation 
to  the  foundations.  The  engineers  had  represented  to 
McGirdey  that  the  bed  of  the  creek  afforded  a  solid  foun- 
dation for  the  abutments,  but  upon  commencing  the  work 
it  was  found  that  it  did  not,  and  that  artificial  foundations 
would  be  required.  These  artificial  foundations  added 
considerably  to  the  expense,  and  McGirdey  refused  to  pro- 
ceed until  it  was  agreed  that  he  should  be  paid  for  them  as 
extra  work.  But  it  did  not  occur  to  him  that  he  had  any 
right  to  disobey  the  instructions  of  the  engineers,  and 
build  the  abutments  without  artificial  foundations,  because 
the  WUls  creek  bridge  had  none.  The  contract  provided 
that  he  should  do  the  work  as  he  was  directed,  and  if  he 
was  led  to  make  such  a  contract  by  deceptive  representa- 
tions, he  might  refuse  to  perform  it,  but  if  he  went  on 
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with  the  work,  he  would,  notwithstanding,- be  bound  to  do 
it  as  the  contract  required. 

It  is  in  evidence  that,  after  the  contract  was  made,  a  plan 
was  furnished  McGinley  giving  the  outlines  and  dimen- 
sions of  the  structure  he  was  required  to  erect,  and  that  he 
commenced  his  work  accordingly.  It  appears  to  be  the 
general  custom  in  undertakings  of  this  kind  for  the  engi- 
neers to  furnish  not  only  the  outlines  of  the  plan,  but 
also  specifications  or  directions  in  writing,  specifying  mi- 
nutely the  kind  of  materials  to  be  used,  and  the  particu- 
lar mode  and  manner  in  which  each  part  of  the  work  is 
to  be  constructed.  I  understand,  however,  that  such  spe- 
cifications are  but  subordinate  parts  of  the  general  plan, 
for  they  would  of  course  vary  with  the  nature  of  the  plan 
adopted. 

In  this  case  no  such  specifications  were  furnished  Mc- 
Grinleyy  though  he  repeatedly  demanded  them.  Hearsum 
says  McGinley  frequently  asked  him  for  such  specifica- 
tions, and  he  applied  to  Mr.  Pettit  for  them.  Fauntleroy 
also  says  McGinley  demanded  specifications  of  him,  and 
he  wrote  urgently  to  Mr.  Pettit  to  have  them  furnished. 
Mr.  Pettit  says  he  directed  Fauntleroy  to  make  out  the  spe- 
cifications. For  some  reason  they  were  not  furnished, 
but  neither  McGinley  nor  any  of  the  engineers  seem  to 
have  had  any  idea  that  the  workmanship  of  the  WiUs 
creek  bridge  was  to  serve  as  standing  specifications, 
agreed  upon  at  the  time  of  entering  into  the  contract. 
As  I  have  before  observed,  the  representations  relative 
to  the  Wills  creek  bridge  had  been  made  before  the  con- 
tract was  entered  into,  but  even  at  the  time  of  the  con- 
tract no  plan  was  furnished,  and  I  suppose  it  was  not 
possible  for  engineers  to  imagine  a  contract  had  been 
made  for  the  specifications  by  which  a  plan  for  a  bridge 
was  to  be  carried  out,  before  the  plan  itself  had  been  de- 
termined upon. 

No  doubt  one  reason  why  neither  the  plan  nor  specifi- 
cations were  specified  in  the  contract,  was  the  consider- 
tion  that  circumstances  might  require  changes  of  the  plan 
as  the  work  progressed,  and  eonnequently  changes  of  the 
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specifications  were  not  afterward  furnished.  When  some 
Hs  STAn  pf0gfess  had  been  made  with  one  abutment,  the  plan  was 
MoGiKLiT.  changed  from  two  arches  of  fifty  feet  ^pan  to  one  arch  of 
eighty  feet  span,  and  it  is  not  unreasonable  to  suppose 
that  the  contract  was  purposely  drawn  in  tiie  manner  it 
was  drawn,  to  give  the  engineers  the  power  to  make  such 
changes  as  they  should  deem  necessary,  and  to  bind  the  con- 
tractor to  do  the  work  according  to  any  plan  and  accord- 
ing to  any  directions  they  should  think  proper  to  give  him. 

For  the  above  reasons,  I  am  of  opinion  that  the  con- 
tract in  evidence  imports  that  McCHnley  was  to  build  the 
bridge  in  question  according  to  a  plan  to  be  furnished  by 
the  engineers,  and  to  be  governed  in  the  execution  of  the 
work  by  the  directions  of  the  engineers,  and  that  the  evi- 
dence relative  to  the  WUls  creek  bridge  ought  not  to  have 
any  influence  upon  the  decision  of  the  questions  arising 
as  to  his  compliance  with  the  terms  of  his  contract. 

The  evidence  relative  to  the  workmanship  of  McGirdey 
is  contradictory.  Hearsum  says  the  work  was  done  in  pre- 
cise accordance  witii  his  own  instructions,  and  that  it  was 
in  all  respects  suflicient  and  suitable  for  the  plan  which  had 
been  furnished.  Pettit  also  says  the  work  was  done  to  his 
entire  satisfaction,  so  far  as  it  had  progressed  during  his 
continuance  in  office,  i^id  that  the  materials  furnished  by 
McGinley  were  not  only  good  but  excellent.  Faurdleroy 
gives  no  opinion  as  to  the  workmanship,  but  says  so  far 
as  he  was  informed,  McGirdey  had  obeyed  all  the  instruc- 
tions given  him. 

Mr.  StaughUm,  a  bridge-builder  by  profession,  and  well 
acquainted  with  heavy  masonry,  having  constructed  many 
large  bridges,  says  he  was  at  this  bridge  and  examined 
it  frequently  while  in  progress,  and  at  the  time  the  sub- 
sequent contractor  was  taking  down,  a  portion  of  it; 
that  the  rock  used  by  McGinley  were  of  sufficient  size  and 
good  quality ;  that  the  work  was  well  done  and  the  ma- 
sonry amply  sufficient;  that  the  backing  stone  used  by 
the  contractor  were  larger  and  better  than  those  used  by 
the  subsequent  contractor ;  that  the  work  was  well  grout- 
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ed,  and  when  a  portion  of  the  masonry  was  taken  down,    ^o^*  '^^nn* 
he  thought  it  a  pity  to  remove  such  work. — 

Mr.  LuiZy  a  civil  engineer  of  respectability  and  stand-  The  State 
ingy  says  he  had  seen  the  work  several  times,  and  in  Oc-  McGixlet. 
tobeVf  1837,  gave  it  a  thorough  examination.  He  consi- 
dered the  materials  used  to  be  of  the  best  quality  and 
the  workmanship  sufficiently  good,  in  fact  stronger  than 
the  plan  required.  Mr.  Lutz  says,  in  regard  to  the  de- 
fects of  the  work,  *^  I  must  observe  that  they  would  only 
show  themselves  if  the  plan  of  the  bridge  contained  a 
smaller  amount  of  materials;  in  that  case  a  greater  num- 
ber of  tiers  and  more  accuracy  in  the  backing  would  have 
been  required;  but,  under  existing  circumstances,  regard- 
ing the  plan  of  the  bridge,  I  consider  the  workmanship 
amply  sufficient  to  answer  the  desired  end ;  indeed,  I  think 
that  more  work  was  done  than  was  necessary  for  its  dura- 
bility and  strength."  I  do  not  understand  that  Mr.  Lutz 
here  means  to  say  that  such  defects  as  had  been  spoken  of  * 
would  have  been  more  difficult  to  discover,  but  merely 
that  a  smaller  structure  would  require  greater  accuracy 
of  workmanship,  and  that  what  would  be  defects  in  a 
smaller  structure  would  not  be  in  one  of  the  size  of  the 
Silver  creek  bridge. 

Mr.  Ccbumy  a  mason  who  was  employed  by  the  subse- 
quent contractors  to  superintend  the  taking  down  of  such 
part  of  McGifde^s  work  as  was  removed^  says  the  work 
taken  down  was  reasonably  well  done,  and  sufficiently  so 
for  the  purpose  for  which  it  was  intended.  He  also  says 
that  aU  of  the  stone  taken  down  might  have  been  relaid 
in  the  wall,  and  was  relaid,  with  the  exception  of  about 
five  perches,  with  the  knowledge  of  Mr.  MartineaUy  who 
was  then  the  resident  engineer,  and  who  visited  the  work 
every  day.  He  says  further,  that  the  part  of  the  work 
not  taken  down  was  well  done,  and  he  did  not  think  it 
would  ever  give  way. 

Dr.  Whiiman  says  that  soon  after  the  work  was  reported 
to  have  been  suspended,  he  was  at  the  bridge  and  found 
Mr.  Maxwell  there  examining  it;  that  Mr.  Maxwell  said 
he  thought  there  was  not  sufficient  cause  for  the  work 
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the  masonry  thoroughly,  and  especially  to  see  if  there 
The  State  ^^  ^^^^y  Qp^^jng  j^  j^^y  joint  in  the  face  of  it  into  which 
MoGiNLET.  a  man's  hand  could  be  thrust,  and  they  could  find  none 
such,  and  none  where  the  joints  of  the  work  opened  to  a 
greater  width  than  the  thickness  of  the  blade  of  a  large 
pocket-knife. 

In  addition  to  this  testimony,  there  was  evidence  be- 
fore, the  commissioners  in  October,  1849,  that  the  work 
done  by  McGrirdey  was  then  standing,  unimpaired  by  time 
during  the  lapse  of  about  twelve  years,  while  the  work 
done  by  the  subsequent  contractors  was  much  injured, 
and  some  of  it  would  have  fallen  if  it  had  not  been  sup- 
ported by  strong  iron  rods. 

It  is  true  the  design  of  having  a  stone  arch  was  aban- 
doned and  a  wooden  superstructure  substituted,  but  Mr. 
WHliams  says  that  the  principal  reason  for  making  this 
change  was  an  apprehension  that  there  might  be  a  set- 
tling of  the  artificial  foundations.  He  explains  that  the 
abutments  might  settle  several  inches  without  doing  any 
material  injury  to  a  wooden  superstructure,  because  the 
frame  could  be  righted  up,  while  a  yielding  of  only  half  an 
inch  would  be  fatal  to  a  stone  arch,  and  would  inevitably 
cause  its  destruction.  Besides,  several  of  the  engineers 
say  that  an  abutment  sixty-two  feet  high,  strong  enough 
to  support  the  .embankment  resting  against  it,  would  be 
amply  sufficient  to  suppprt  a  stone  arch. 

On  the  other  hand,  there  are  several  witnesses  who  tes- 
.  tify  that,  in  their  opinion,  the  work  was  not  sufficiently 
well  done  to  sustain  the  heavy  arch  that  was  to  be  placed 
upon  it.  Of  these  Messrs.  Williams  and  Martineau  had 
examined  the  work  personally.  Mr.  Voorhees  says  he  had 
only  seen  the  exterior  or  face  of  the  work  laid  by  McGrin- 
ley,  and  he  thought  a  portion  of  it  was  not  done  in  a 
workmanlike  manner,  some  of  the  stone  being  thicker 
than  others  in  the  same  course,  which  caused  the  joints 
to  be  more  open  than  they  should  be  and  prevented  the 
bearing  being  equal  and  uniform.  Mr.  Wilson  says  sim- 
ply that  he  had  seen  the  work,  and  the  character  of  the 
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masonry  laid  was  not  such  as  he  Would  have  been  willing 
to  receive  in  a  structure  of  the  kind.  Mr.  Fraser  was  not 
examined  as  a  witness.  The  expression  of  his  mentioned 
in  the  opinion  of  the  majority  of  the  Court,  is  taken  from 
a  letter  addressed  by  him  to  Mr.  Williams  shortly  after 
the  work  had  been  suspended.  Neither  Major  Ogden^ 
Mr.  Lapham^  or  Mr.  Price  had  seen  the  work  at  all.  Their 
opinions  are  founded  wholly  on  representations  of  the 
character  of  the  work  furnished  them  by  Messrs.  Williams 
and  Martineau, 

I  shall  not,  however,  express  any  opinion  in  reference 
to  the  preponderance  of  this  evidence  as  to  the  sufficiency 
of  the  workmanship,  as,  in  the  view  I  shall  take  of  it,  such 
an  opinion  is  not  necessary.  If  McCrirdey  performed  the 
work  in  the  precise  manner  in  which  he  was  directed  to 
perform  it  by  the  engineers  authorized  to  give  him  direc- 
tions, and  there  was  no  fraudulent  collusion  between  him 
and  them,  I  cannot  perceive  upon  what  ground  he  can  be 
made  responsible  for  such  defects  in  the  plan  or  construc- 
tion as  would  render  the  work  insufficient  for  the  purpose 
for  which  it  was  designed. 

That  he  did  perform  the  work  according  to  the  direc- 
tions given  him  by  the  engineers  who  were  authorized  to 
furnish  him  with  plans  and  directions,  up  to  the  5th  of 
October i  1837,  when  Mr.  Williams  first  visited  the  bridge, 
is  indisputable.  The  only  engineers  from  whom  he  had 
received  any  directions  previous  to  that  time,  were  Mr. 
PettUy  Mr.  Faunileroyy  and  Mr.  Hearsum,  Mr.  Pettit  was 
the  engineer  in  chief,  Mr.  Fauntleroy  the  resident  engineer 
for  the  line  of  road  on  which  the  bridge  in  question  was 
located,  and  Mr.  Hearsum  an  assistant  engineer  duly  ap- 
pointed to  act  as  resident  engineer  jtto  (^m.,  as  Mr.  Faunt- 
leroy was  absent  in  a  distant  part  of  the  state.  In  his 
capacity  of  resident  engineer  ^ro  tem.y  Mr.  Hearsum  visited 
the  work  every  day,  and,  as  stated  by  Mr.  Pettit  in  his 
deposition,  had  the  work  under  his  entire  control,  and  had 
all  the  powers  of  the  resident  engineer.  He  gave  McCrin- 
ley  all  the  instructions  he  received,  and  as  Mr.  Pettit  and 
Mr.  Fauntleroy  occasionally  visited  the  work,  it  must  be 
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NoY.  Term,   presumed  that  Hearsum  was  himself  governed,  so  far  as 

! was  proper,  by  their  directions  to  him,  especially  as  nei- 

The^ati  ^^j.  q£  them  testify  that  their  instructions  were  in  any 
McGDruET.    respect  disobeyed. 

In  the  opinion  of  the  msgority  of  the  Court  it  is  said 
that  Hearsum  was  only  authorized  to  see  that  the  contract 
was  duly  performed,  and  that  he  had  no  authority  to  give 
directions  for  the  construction  of  the  work  differently  from 
the' specifications  contracted  for.  That  is  no  doubt  true; 
but  I  think  I  have  shown  that  no  plan  and  no  specifica- 
tions were  agreed  upon  in  the  contract,^ut  that,  in  lieu 
of  such  plan  and  specifications,  the  agreement  was  that 
the  work  should  be  executed  according  to  the  directions 
of  the  engineers.  This  provision  was  no  doubt  intended 
to  give  the  engineers  a  greater  control  over  the  contractor 
than^ey  would  have  otherwise  had,  and  enable  them 
firom  time  to  time  to  make  such  changes  in  their  plans, 
specifications,  or  directions,  as  circumstances  might  re- 
quire. The  authority  to  give  instructions  as  to  the  man- 
ner in  which  the  workmanship  was  to  be  performed  was, 
therefore,  expressly  reserved  in  the  contract. 

It  is  true,  in  superintending  such  a  contract,  an  engi- 
neer might  give  directions  so  manifestly  improper  as  to 
show  a  fraudulent  collusion  with  the  contractor ;  but  there 
'  can  be  no  ground  for  any  such  supposition  in  this  case. 
There  is  at  least  sufiicient  testimony  to  show  that  there 
was  much  difference  of  opinion,  among  persons  skilled  in 
such  matters,  as  to  whether  the  work  was  or  was  not  suffi- 
ciently well  done,  and  to  rebut  any  presumption  of  fraudu- 
lent collusion  arising  solely  from  the  fact  that  it  was  done 
according  to  Hearsum^ s  directions. 

Mr.  PeUit  says  in  his  deposition,  speaking  of  the  artifi- 
cial foundation,  that  the  permanency  of  a  foundation  is 
to  be  judged  of  only  by  the  engineer^under  whose  instruc- 
tion it  is  made,  and,  though  defective,  if  approved  of  by 
the  engineer,  the  defect  cannot  be  laid  to  the  charge  of 
the  contractor.  The  same  principle  must  also  be  appli- 
cable to  the  abutments  and  other  parts  of  a  bridge,  under 
a  contract  like  the  present.    It  certainly  was  not  the  duty 
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or  the  right  of  the  contractor  to  determine  what  plan  or  ^ov.  Term, 
what  manner  of  executing  a  plan  would  be  sufficient  to 
BUBtam  an  arch  of  eighty  feet  span,  but  to  execute  the    ^™"^tat« 
plan  to  be  furnished  him  in  such  manner  as  he  was  di-    MoGinlbt. 
rected.    If  he  has  done  this,  he  has  in  all  respects  com- 
plied with  his  contract. 

The  principal  defects  found  by  Mr.  Williams  in  the 
work  executed  by  McGirdeyy  were  in  the  size  of  the  stone 
used  and  the  manner  of  dressing  and  laying  them.  Hear- 
sum  testifies  in  the  most  positive  manner,  that  he  himself 
personally  superintended  the  dressing  and  laying  of  all 
the  stone,  that  he  gave  directions  as  to  the  size,  and  that 
every  part  of  the  work  was  done  in  exact  accordance  with 
his  directions.  If,  therefore,  there  were  defects  in  the 
workmanship,  they  are  to  be  attributed  to  his  impropw 
directions  and  not  to  the  fault  of  McCHnley. 

Some  stress  is  laid  upon  the  fact  that  Hearsum  was  dis- 
missed from  the  service  of  the  state  for  incompetency. 
It  is  but  justice  to  him,  however,  to  state  that  there  is  no 
proof  of  his  incompetency  except  the  opinion  of  Mr.  Wil- 
liams, derived  from  the  manner  in  which  he  had  fulfilled 
his  duties  in  superintending  the  construction  of  this 
bridge;  and  that  he  had  performed  those  duties  compe- 
tently is  supported  at  least  by  a  respectable  array  of  wit- 
nesses, who  testify  that  the  bridge  was  well  constructed. 
But,  however  that  may  be,  if  Hearsum  was  incompetent, 
that  was  not  the  fault  of  McQirdey,  The  state  had  under- 
taken to  give  him  directions  by  competent  engineers,  and 
it  was  not  for  him  to  judge  of  their  qualifications.  If  he 
had  contrftcted  to  build  a  good  and  sufficient  bridge,  and 
had  been  left  to  furnish  his  own  plan  and  specifications, 
the  case  would  have  been  different.  But  as  he  contracted 
to  build  according  to  the  plan  and  specifications  to  be 
furnished  by  engineers  appointed  by  the  state,  he  ought 
not  to  be  held  responsible  for  the  sufficiency  of  the  speci- 
fications of  a  plan  any  more  than  for  the  sufficiency  of 
the  plan  itself.  The  permanency  of  such  a  structure 
would  depend  u^on  a  variety  of  circumstances— as  the 
dimensions  of  the  abutments,  the  dimensions  and  direc- 
VoL.  IV.— 5 
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^Tftl^™'  tion  of  the  wing-walls,  the  nature  and  quality  of  the  ma- 
terials used,  and  the  particular  manner  in  which  diiose 
materials  were  put  together  so  as  to  give  to  the  whole 
structure  a  durable  and  sufficient  bond.  Each  and  all  of 
such  matters,  it  appears  to  me,  fall  within  the  province 
of  the  engineer  to  determine,  and  not  the  contractor,  in 
cases  like  the  present,  and,  therefore,  I  cannot  agree  that 
a  sufficient  cause  has  been  shown  for  declaring  the  con- 
tract forfeited,  previous  to  the  5th  of  October y  1837. 

There  still  remains  the  question,  Did  the  refusal  of 
McGirdey  to  conform  to  the  directions  given  him  by  Mr. 
Williams  on  the  5th  of  October ^  justify  the  declaration  of 
abandonment  made  on  the  11th  of  December  foUowing? 
That  declaration  recites  as  the  cause  of  declaring  the 
contract  forfeited,  that  the  contractor  had  refused  to  obey 
the  directions  of  the  engineer  to  take  down  certain  por- 
tions of  the  work  on  account  of  its  defective  character. 
This,  however,  is  not  exactly  in  accordance  with  the  facts. 
There  is  no  proof  that  Mr.  Williams  gave -ilfc6rtnZg^  direc- 
tions to  take  down  any  portion  of  the  work;  He  informed 
him  verbally,  and  in  his  letter  of  the  5th  of  October^  that 
the  greater  part  or  the  whole  would  have  to  be  taken 
down,  but  gave  him  no  directions  but  to  suspend  all  work 
until  the  next  spring. 

McQinley  then  stood  in  this  position :  He  had  performed 
work  to  the  amount  of  from  20,000  to  26,000  dollars,  in 
part  performance  of  his  contract,  and  is  suddenly  informed 
that  he  must  suspend  the  performance  of  the  remainder 
for  an  indefinite  period,  and  that  the  greater  part,  if  not 
the  whole,  of  what  had  been  done  must  be  tt^ken  down 
an^  rebuilt  in  a  different  manner,  at  his  expense.  Cer- 
tainly he  could  not  be  required  to  do  this,  if  the  work  he 
had  done  was  done  in  strict  accordance  with  his  agree- 
ment. 

Perhaps  Mr.  Williams  had  authority  to  order  the  work 
to  be  suspended  indefinitely,  or  even  to  be  finally  aban- 
doned, if  he  thought  it  would  be  unfit  for  the  purposes  for 
which  it  was  designed,  and  it  appears  that  this  was  in 
fact  done,  by  the  orders  of  Mr.  Fauntleroy,  on  the  25th  of 
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OclobeTy  more  than  a  month  before  the  contract  was  de-    Nov.  Term, 

clared  forfeited.    But  this  would  be  equivalent  to  a  decla-  — — 

ration  on  the  part  of  the  state  that  the  contract  should  be  ^^^* 
no  farther  prosecuted.  If  the  contractor  had,  up  to  that  ^'^^^^ 
time,  performed  all  the  stipulations  of  his  contract,  he 
could  not  be  obliged  to  take  down  the  work  he  had  put 
up,  or  to  suspend  his  work  indefinitely  at  great  loss  to 
himself,  without  some  provision  being  made  fpr  his  com- 
pensation. Not  being  himself  accountable  for  the  alleged 
defects,  it  would  be  most  unreasonable  to  require  him  to 
remedy  them  at  his  own  expense. 

If,  therefore,  the  work  was  stopped  by  the  state  under 
such  circumstances,  the  contractor  had  a  right  to  recover 
the  full  value  of  the  work  he* had  done,  and  though  it  may 
be  a  question  whether  he  should  receive  compensation  for 
the  work  done  after  he  was  directed  to  stop,  and  whether 
he  would  not  be  chargeable  with  the  expense  of  taking  it 
down,  I  cannot  admit  that,  of  itself,  the  performance  of 
that  additional  work  afforded  sufficient  grounds  for  declar- 
ing the  contract  forfeited  for  his  fault. 

Per  Curiam. — The  award  of  the  arbitrators  is  set  aside 
with  costs,  and  it  is  adjudged  by  this  Court  that  McGinley 
take  nothing  by  this  suit. 

/.  Morrison  and  8,  Major ^  for  the  state. 

/.  G.  Marshall  and  R.  Crawford,  for  the  appellee. 


Little  v.  Brannsnburgh. 

A  person  vho  has  lost  money,  or  a  valuable  thing,  by  betting  upon  a  horse- 
race, may  recover  back  the  money,  or  the  value  of  such  thing,  under  the 
R.  S.  1843,  by  an  action  of  debt,  if  prosecuted  within  six  months  after 
the  loss. 

ERROR  to  the  Madison  Circuit  Court.  ^^^V'   ^, 

Decffnber  24. 

Smtth,  J. — This  was  an  action  of  debt.  The  declara- 
tion contains  two  counts.  The  first  count  alleges  that 
within  six  months  before  the  commencement  of  the  suit, 
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Not.  Term,    the  defendant  was  indebted  to  the  plaintiff  25  dollars  for 

. '. —  money  lost  by  betting  upon  a  horse-race,  and  paid  to  the 

Haute 'i)r!iw-  defendant,  contrary  to  the  form  of  the  statute,  &c.    The 

BRIDGE  OoM-  second  count  is  similar  to  the  first,  except  that  it  is  for 

T.  the  value  of  an  ass  which  the  plaintiff  lost  by  betting  on 

Haludat.    ^Jj^  gj^jj  horse-race,  and  delivered  to  the  defendant.    The 

cause  was  submitted  to  the  Court  upon  the  general  issue, 

and  judgment  was  rendered  for  the  plaintiff. 

A  bill  of  exceptions  sets  out  the  evidence  which  sus- 
tained the  averments  in  the  declaration.    The  action  ap- 
pears to  have  been  brought  in  accordance  with  the  provi- 
sions contained  in  the  34th  chap,  of  the  Revised  Statutes 
of  1843,  p.  503,  and  we  can  perceive  no  error  in  the 
record. 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
/.  Davis,  for  the  plaintiff. 
iS.  SnUthy  for  the  defendant. 


The  Terre-Haute  DRAVtrBRmos  Company  v.  Halliday  and 

Another. 

Action  by  the  owners  of  a  steamboat  against  the  Terre-HauU  Drawbridge 
Company  to  recover  damages  occasioned  by  the  wrongful  detention  of 
the  plaintiffs'  boat  by  an  obstmction  created  by  the  defendants'  bridge. 
On  error  it  was  maintained  that  the  plaintiffs  should  haye  been  required 
to  prove,  in  order  to  maintain  their  action,  that  the  boat  was  licensed 
under  the  act  of  Oongress  of  1838.  Held,  that,  supposing  it  was  neces- 
sary that  the  boat  should  have  been  licensed,  the  license  was  to  be  pre- 
sumed in  the  absence  of  evidence  to  the  contrary.  ^ 

The  charter  of  the  Terre-Haute  Drawbridge  Company  does  not  authorize  the 
company  to  create  any  obstruction  to  the  navigation  of  the  Wabatk 
river  in  constructing  their  bridge. 

By  an  obstruction  is  meant  such  an  impediment  to  the  navigation  that 
boats  in  passing  along  the  stream  could  not  by  the  use  of  skill  and 
care  avoid  being  injured. 


Saivtday, 
January  1, 
1853. 


APPEAL  from  the  Sullivan  Circuit  Court. 

Smith,  J. — This  was  ^  an  action  on  the  case  brought  by 
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the  appellees  against  the  appellant.     The  declaration   ^o^-  '^^i™* 
contains  five  counts.    The  first  three  are  for  damages 


occasioned  by  the  detention  of  a  steamboat,  by  reasbn  of  hautb'iSIiw- 
an  obstruction  of  the  river  occasioned  by  the  carelessness  midob  Oom- 
and  negligence  of  the  defendant  in  constructing  a  bridge         v. 
over  the  Wabash  river,  and  in  not  opening  the  draw  so  as    ^^"»*'^- 
to  permit  the  plaintiffs'  boat  to  pass. 

The  fourth  count  alleges  that  the  plaintiffs  were  the 
owners  of  a  certain  flat-boat  loaded  with  pork,  wheat, 
com,  &c.,  of  the  value  of  5,000  dollars,  and  that  in  pass- 
ing said  obstruction,  unlawfully  and  wrongfully  placed  by 
the  defendant  across  said  river,  said  boat  was  unavoidably 
cast  upon  one  of  the  bents  of  the  bridge  and  was  sunk. 

The  fifth  count  is  similar  to  the  fourth,  except  that  it 
alleges  that  the  loss  of  the  flat-boat  was  occasioned  by 
the  negligence  of  the  defendant  in  suflTering  and  permit- 
ting the  usual  and  ordinary  passage  of  flat-boats  navi- 
gating the  river  between  the  bents  or  piers  of  the  bridge, 
to  be  obstructed  by  a  sunken  flat-boat  belonging  to  the 
defendant,  and  by  drift-wood  negligently  permitted  to  re- 
main lodged,  whereby  the  passage  of  the  plaintiffs'  boat 
through  said  ordinary  passage  was  impracticable,  and 
the  plaintiflTs  were  compelled  to  attempt  another  passage 
between  the  bents  or  piers  of  the  bridge,  the  same  being 
unusual  and  hazardous,  whereby  their  said  boat  was 
lost,  &c. 

The  defendant  pleaded  not  guilty,  and  there  was  an 
agreement  that  all  matters  of  defence  which  could  be 
specially  pleaded  should  be  given  in  evidence  under  that 
issue. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiffs  and  assessed  their  damages  at  3,750  dollars, 
for  which  sum  judgment  was  rendered,  a  motion  for  a 
new  trial  having  been  overruled.  The  evidence  is  set 
out  in  a  bill  of  exceptions. 

The  plaintiffs  proved  that  their  steamboat,  the  <<  William 
H.  Day,"  was  detained  at  the  bridge  in  question,  in  con- 
sequence of  the  draw  being  incomplete  and  insufficient 
to  permit  her  to  pass,  for  several  days  on  several  different 
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Nov.  Term,    occasions,  and  that  they  had  thereby  incurred  a  conside- 

1 —  rable  loss.    They  also  introduced  evidence  to  prove  that, 

Hauti  ihuv-  ^^  ^^®  ^^  these  occasions,  the  boat  arrived  at  the  bridge 

niDGB  OoM-  on  the  2d  of  January,  and  was  detained  three  days,  and 

T. 


Haludat. 


that,  in  consequence  of  this  detention,  the  boat  afterwards, 
on  her  return  trip,  having  proceeded,  after  passing  the 
bridge,  to  Lafayette^  and  intending  to  return  from  thence 
to  the  mouth  of  the  Wabash  river,  was  frozen  up  in  the 
ice  and  detained  thirty-two  days,  whereas,  had  it  not  been 
for  the  previous  detention  at  the  bridge,  she  could  have 
made  her  passage  to  the  place  of  her  destination  before 
the  navigation  of  the  WcAash  was  interrupted  by  ice. 

The  evidence  relative  to  the  flat-boat  was,  that  the 
plaintiffs  loaded  a  boat  at  Ij}gansport  with  five  thousand 
five  hundred  bushels  of  oats,  worth  55  to  60  cents  per 
bushel;  four  hundred  and  fifty-five  bushels  of  wheat, 
worth  75  to  100  cents  per  bushel;  and  that  the  boat  was 
worth  500  dollars.  The  boat  was  navigated  by  a  captain 
and  six  bow-hands.  The  passage  was  favorable  until  the 
boat  arrived  at  Terre-Hauie^  where,  when  intending  to 
pass  through  one  of  the  spans  of  the  bridge,  the  boatmen 
discovered,  or  thought  they  discovered,  a  log  some  forty 
or  fifty  feet  long,  lodged  against  the  pier  and  obstructing 
the  passage.'  As  soon  as  they  discovered  this  obstruc- 
tion, they  endeavored  to  pass  through  another  span,  but, 
in  this  attempt,  the  boat  was  cast  against  the  pier  and 
stove  by  the  force  of  the  current. 

The  evidence  as  to  llie  degree  of  skill  with  which  the 
boat  was  managed  is  contradictory.  It  was  stated  by 
several  witnesses  who  saw  the  boat  approaching,  that  it 
was  injudiciously  managed;  that  it  approached  the  pier 
quartering,  whereas,  if  it  had  been  straightened,  it  would 
have  passed  without  difficulty.  But  the  hands  on  the 
boat  testified  that  they  were  forced  into  this  position  by 
the  wind  and  current,  in  endeavoring  to  avoid  the  ob- 
structions resting  against  the  piers  and  preventing  them 
from  passing  through  the  ordinary  channel. 

Some  witnesses  for  the  defendant  stated  that  a  great 
inany  boats  passed  the  bridge  safely  on  the  day  the  plain- 
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tiffs'  boat  was  stove;  that  it  was  easy  for  a  competent  Nov.  Tenn, 
pilot  to  pass  s€ifely ;  that  the  crew  of  the  boat  seemed  to 
be  confused  and  were  pulling  different  ways;  that  the  ^Iote^iSaw. 
obstructions  resting  against  the  pier  consisted  of  a  tree  budgr  Cox- 
about  twenty-five  or  thirty  feet  long  and  six  inches  in        '^ 
diameter,  with  a  brush  top,  and  a  saw-log  ten  or  twelve    ^aixidat. 
feet  long;  and  that  a  little  while  after  the  plaintiffs'  boat 
struck,  another  boat  came  along  and  knocked  them  away, 
without  ^sustaining  any  injury. 

The  defendant^  proved  that  the  bridge  was  built  pur* 
Buant  to  a  contract,  by  Madison  and  JEToS,  and  an  attempt 
was  made  to  show  that  the  Drawbridge  Company  was  not 
responsible  for  the  damages  sustained  by  the  plaintiffs, 
because,  at  the  time  those  dtunages  were  sustained,  the 
bridge  was  still  in  the  hands  of  the  contractors.  The 
company  had,  however,  appointed  a  toll-collector  who 
commenced  taking  tolls  for  said  company  before  the 
losses  of  the  plaintiffs  had  occurred. 

The  bridge  has  six  spans  or  spaces  between  the  piers. 
The  first,  next  the  western  shore,  is  fifty  feet  wide.  The 
three  next  are  each  one  hundred  feet  wide.  The  two 
next  the  eastern  shor^,  at  one  of  which  there  is  a  draw, 
are  each  about  fifty  feet  wide.  Flat-boats  usually  passed 
through  the  three  widest  spans. 

At  the  time  the  plaintiffs'  boat  was  sunk,  there  was  a 
flat'-boat  which  had  sunk  shortly  before,  lying  against  the 
second  pier  from  the  western  shore,  and  extending  nearly 
equally,  according  to  its  length,  which  was  about  seventy- 
five  feet,  across  the  two  first  widest  spans.  This  boat 
was  connected  by  a  cable  with  the  western  shore. 

The  tree  and  saw-log  were  resting  against  the  second 
pier  from  the  eastern  shore,  in  the  same  manner.  It  was 
stated  by  some  witnesses  that  they  presented  no  real  ob- 
struction to  the  passage  of  a  boat,  though  as  they  were 
partially  sunk,  and  there  was  a  ripple  running  over  them, 
they  might  have  presented  an  appearance  of  danger  to 
persons  on  an  approaching  boat. 

Upon  the  evidence  being  concluded,  the  Court  gave 
several  instructions  to  the  jury,  and  refused  to  give  some 
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Not.  Term,   inBtructions  which  the  defendant  requested  should  be 
1852.         . 

given. 


^OTB  Draw-  ^^^  ^^  ^^  errors  assigned  is,  that  to  sustain  their  ac- 
BBiDGB  Oox-  tion  for  damages  occasioned  by  the  detention  of  the 
Y.  steamboat,  the  plaintiffs  should  have  been  required  to 

^^"^^^'  prove  that  the  boat  was  licensed  under  the  act  of  Con- 
gress of  1838. 

Supposing,  however,  that  it  was  necessary  the  boat 
should  have  been  licensed  to  enable  the  owners  to  re- 
cover for  her  detention,  we  think  such  license  is  to  be 
presumed  in  the  absence  of  evidence  to  the  contrary. 
We  know  of  no  instance  where  persons  who  are  required 
by  statute  to  take  out  licenses  for  the  privilege  of  carrying 
on  particular  kinds  of  business,  are  required  to  aver  they 
had  such  license  to  enable  them  to  maintain  suits  for 
breaches  of  contract,  or  for  damages  sustained  by  the 
wrongful  conduct  of  others  in  reference  to  such  business. 
It  is  a  rule  of  law  that  every  one  is  presumed  to  have  ac- 
quitted himself  of  his  engagements  and  duty,  and  to  have 
complied  with  the  requirements  of  a  pQsityre  law.  See 
Cow.  &  Hill's  Notes  to  Phil,  on  Ev.  pp.  296  to  290,  where 
numerous  cases  are  cited.  The  case  of  Sissons  v.  Dixon^ 
is  analagous  to  the  one  before  us.  The  plaintiff,  at  DuIh 
liUy  delivered  a  parcel  of  goods  to  the  defendant,  who  was 
a  common  carrier,  to  be  forwarded  to  Liverpool.  The  law 
required  the  goods  to  be  duly  entered  at  the  custom  house, 
without  which  entry  the  importation  was  illegal.  The 
action  was  case  for  the  loss  of  the  goods,  and  it  was 
contended  that  the  plaintiff  should  have  proved  that  such 
entry  was  made ;  but  it  was  held  that  the  presumption 
was  that  the  plaintiff  had  complied  with  the  law,  and  as 
no  proof  was  given  that  the  goods  were  not  duly  entered, 
that  ground  of  defence  failed.    5  Barn.  &  Cress.  758. 

The  Court  instructed  the  jury  that  under  the  ordinance 
of  1787,  the  act  of  Congress  to  enable  Indiarta  to  form  a 
state  constitution,  and  the  state  constitution,  the  state  has 
no  power  to  obstruct  the  navigation  of  any  navigable 
stream  within  the  state,  nor  to  authorize  any  person  to  do 
so ;  and  that  the  state  has  not  done  or  attempted  to  do 
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80  by  the  act  authorizing  the  constnictioii  of  the  bridge   ^o^-  Term, 
in  question,  it  being  a  condition  implied  at  least,  if  not 


Tbk  Tsbkb 


expressed,  that  the  corporation,  in  bnilding  the  bridge,  q^^  i^!f^. 
should  create  no  obstruction  to  the  navigation  of  the  bwdoe  Com- 

PANT 

nver.  v. 

We  think  this  instruction,  qualified  as  it  was  by  several  H^"*"*^^- 
subsequent  instructions,  cannot  be  objected  to,  as,  whether 
the  ordinance  of  1787  is  now  in  force  or  not,  the  charter 
does  not  authorize  the  corporation  to  create  any  obstruc- 
tion to  the  navigation  of  the  river,  in  constructing  their 
bridge.  It  does  not,  however,  follow,  that  any  pier  or  other 
necessary  work  placed  in  the  bed  of  a  river  to  support  a 
bridge,  against  which  a  boat  might  run  and  be  damaged, 
would  be  such  an  obstruction  as  is  here  contemplated. 
By  an  obstruction  we  mean  such  an  impediment  to  the 
navigation  that  boats  in  passing  along  the  stream  could 
not,  by  the  use  of  skill  and  care,  avoid  being  injured;  and 
the  jury  ^ere  very  clearly  informed  that  this  was  the 
sense  in  which  the  term  was  used  in  the  instructions 
given.  They  were  told  that  to  entitie  the  plaintiffs  to 
recover,  the  latter  must  show  that  they  had  made  use  of 
ordinary  skill  and  care  to  prevent  being  injured,  and,  at 
the  request  of  the  defendant,  an  instruction  was  given, 
that  if  a  skillful  and  ccureful  pilot  could  have  steered  the 
flat-boat  under  the  bridge  safely  and  without  ii\jury,  and 
the  same  was  lost  through  negligence,  carelessness,  and 
unskillfulness,  the  jury  should  find  for  the  defendant. 

It  is  probably  sufficientiy  clear  from  the  evidence  that 
the  piers  of  the  bridge  ought  not  of  themselves  to  be  con- 
sidered an  obstruction  to  the  navigation,  but  the  rele- 
vancy of  these  instructions  is  supported  by  the  evidence 
relative  to  the  logs  which  had  drifted  against  one  of  the 
piersy  and  to  the  sunken  flat-boat. 

It  is  manifest  from  the  evidence  and  the  amount  of  the 
verdict,  that  the  jury  found  that  the  bridge,  with  the  drift 
logs  and  sunken  boat,  did  create  such  an  obstruction  as 
to  render  the  defendant  liable  for  the  damages  occasioned 
by  the  loss  of  the  plaintifis'  flat-boat,  and  as  that  was  a 
question  for  the  determination  of  the  jury,  and  the  in- 
VoL.  IV.— 6 
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Not.  Term»   stTOCtions  relative  tp  it  are  not  objectionable^  we  cannot 

!^ —  say  the  finding  as  to  thia  point  was  wrong. 

Haotx  Da!^-      The  Court  refused  to  give  an  instruction,  requested  by 

BBiDOK  CkM-  the  defendant,  to  the  efiect  that  the  plaintiffs  could  not 

v.  recover  damages  for  the  detention  of  their  steamboat  in 

^*'*^^^-    the  ice,  after  passing  the  bridge,  and  before  getting  out 

of  the  Wabash  river.    We  think  it  sufficiently  appears, 

however,  that  the  jury  did  not  estimate  any  damages  for 

that  detention. 

The  jury,  in  estimating  the  damages,  appear  to  have 
confined  themselves  wholly,  or  almost  wholly,  to  the  loss 
sustained  by  the  sinking  of  the  flat-boat.  That  boat, 
with  the  oats  and  wheat,  were  worth,  at  the  lowest  prices 
stated,  3866  dollars,  and  the  proceeds  of  the  sale  of  the 
whole,  after  the  boat  was  sunk,  deducting  the  ei^penses, 
amounted  to  120  dollars,  leaving  the  loss  3,746  dollars. 
This  amount  of  loss  is  within  4  dollars  of  the  amount  of 
the  verdict,  and  as  the  plaintiffs,  if  they  were  entitled  to 
recover  any  thing  for  the  destruction  of  this  boat,  were 
entitled  to  the  damages  they  had  actually  sustained  by 
its  loss,  we  think  we  are  not  at  liberty  to  disturb  the 
judgment;  though  if  damages  had  been  given  for  the  de- 
tention of  the  steamboat  in  the  ice,  or  it  did  not  clearly  ap- 
pear that  damages  were  not  given  for  that  detention,  we 
are  inclined  to  think  that  the  judgment  must  have  been  re- 
versed for  the  refusal  of  the  Court  to  give  the  instruction 
relative  to  the  measure  of  damages  which  was  requested 
by  the  defendant. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per 
cent,  damages  and  costs. 
/.  P.  Usker^  for  the  appellant. 

G.  S.  Orth,  A.  M.  Crane,  and  E,  H.  BrackeU,  for  the 
appellees. 
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Nov.  Term, 

Retkolds  v.  Rochboter. - 

Retnoldb 

V. 

Money  obtained  by  fraud  may  be  recovered  back  in  assumpsit.  RooEioermk. 

In  an  action  to  recover  back  mopey  obtained  by  fraud,  proof  that  the  de- 
fendant obtained  a  part  of  the  money  for  the  use  of  a  third  and  innocent 
person,  is  no  defence  against  the  recovery  of  that  part. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  Saturdttp, 

Perkins,  J. — Assumpsit  by  William  K.  Rochester  against  i^S^ '' 
William  F.  Reynolds^  upon  the  common  counts.  Plea,  the 
general  issue.  Jury  trial,  and  verdict  and  judgment  for 
the  plaintiff.  It  was  insisted  upon  the  trial,  and  evidence 
was  given  tending  to  establish  the  fact,  that  the  money 
sought  to  be  recovered  by  this  suit  had  been  obtained  by 
the  defendant  from  the  plaintiff  by  fraud. 

Money  obtained  by  fraud  maybe  recovered  back  in  an 
action  of  assumpsit.  McQueen  v.  The  State  Bank  of  In- 
dianay  2  Ind.  R.  413.  Whether  that  in  this  case  was  so 
obtained,  was  a  question  for  the  jury,  and  was  fairly 
submitted  to  them  upon  the  evidence.  We  cannot  dis- 
turb their  verdict. 

The  point  is  made,  that  though  Reynolds  obtained  the 
money  by  fraud  from  Rochester^  still  he  obtained  a  part 
of  it  for  the  use  of  a  third  and  innocent  person,  and 
hence  should  not  be  liable  for  that  part  himself. 

We  do  not  think  he  should  be  allowed,  after  obtaining 
money  from  another  by  fraud,  to  say  that  he  did  not  use 
all  the  money  he  so  obtained  for  his  own  advantage,  but 
shared  it  with  an  innocent  person. 

We  think  the  judgment  below  should  be  affirmed. 

Per  Curiam. — ^The  judgment  is  affirmed  with  3  per 
cent,  damages  and  costs. 

Z.  Bairdy  for  the  appellant. 

R.  C.  Gregory  and  8.  A.  Httf,  for  the  appellee, 
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STATE   OF   INDIAJVA, 

AT   INDIANAPOLIS,   HAT    TERM,  1853,  IN    THE  TmRTT-SE 
VENTH  TEAR  OP  THE  STATE. 

PuBTT  and  Others  v.  The  State  Bank. 

A  pleA  which  professes  to  answer  a  whole  count,  but  answers  only  a  part, 
is  bad  on  general  demuirer. 

To  the  declaration  upon  a  promissory  note,  the  defendant  pleaded  as  to 
part,  Ac.,  that  the  plaintiff  agreed  to  assign  him  a  judgment  against  one 
B.  of  the  amount  which  the  plea  professed  to  answer,  and  that  as  to  so 
much,  6se.,  that  agreement  was  the  consideration  of  the  note ;  that  the 
judgment  was  assigned,  but  "without  recourse"  upon  the  assignor; 
and  so  the  consideration  as  to  so  much,  ^c,  had  failed.  Held,  that  the 
plea  was  bad,  it  not  appearing  that  the  defendant  had  placed  or  offered 
to  place  the  parties  in  the  position  they  occupied  prior  to  the  -assign- 
ment. 

ERROR  to  the  Parke  Circuit  Court.  Monday, 

Mm/ 25 

SnjAETjJ. — Debt  on  a  promissory  note.  Five  pleas  filed, 
leading  to  issues  of  law  and  fact.  Trial  by  the  Court, 
and  judgment  for  the  plaintiff*  below. 

The  third  and  fifth  pleas  alone  are  before  us  on  demur- 


JVble.— Judge  Roadu,  owing  t4>  indisposition,  was  absent  during  the 
lirKt  fire  days  of  this  term.  « 
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Hay^Term,  rer.  The  third  plea  professes  to  answer  the  special  count 
on  the  note,  but  is  an  answer  to  only  a  part  of  that  count. 
This  Court  has  repeatedly  decided  such  plea  bad  on  gene- 


1853. 


P«1T 
^      V. 

BiEu.       ral  demurrer. 


The  fifth  plea  sets  up  in  avoidance  as  to  part,  &c.,  that 
the  defendant  in  error  agreed  to  assign  Puett  a  judgment 
against  Briggs  and  others,  of  the  amount  which  the  plea 
professes  to  answer;  that  this  agreement  was^  as  to  so 
much,  &c.,  the  consideration  of  the  note  sued  on;  that 
the  judgment  was  assigned,  &c.,  but  "without  recourse" 
on  the  assignor;  and  so  the  consideration  as  to  so  much, 
&c.,  had  failed.  We  think  the  demurrer  to  this  plea  well 
taken.  To  sustain  the  plea  would  be  giving  Pueit  the 
assigned  judgment  for  nothing.  If  Puett  intended  to 
make  the  mode  of  assignment  available  as  a  defence,  he 
should  have  placed  or  offered  to  place  the  parties  in  the 
position  they  occupied  prior  to  the  assignment.  By  re- 
taining the  judgment  he  accepted  the  assignment,  and 
fixed  his  liability  to  pay  for  it. 

Counsel  contend  that  the  assignment  (<  without  re- 
course" was  not  objectionable,  because,  whatever  words 
are  used,  that  is  the  legal  effect,  the  statute  making  no 
provision  for  recourse  over  on  the  assignor.  But  as  this 
question  does  not  arise  in  the  record,  we  give  no  opinion. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 

/.  A.  Wright  and  E.  W.  McGaugheyi  for  the  plaintiffs. 

S.  B.  Qookins^  for  the  defendant. 


Pbbt  v.  Beers. 


A,  putchased  of  B,  a  tract  of  land  in  NohU  county,  receiyed  a  deed,  and  si- 
mnltaneoatly  executed  to  B.  a  mortgage  to  secure  an  unpaid  balance  of 
the  purehaae-monej.  Wlien  A.  receired  the  deed  there  -was  a  judgment 
against  him  in  the  JVe62»  Circuit  Court  in  favor  of  one  C.  A.  afterwaitl 
sold  the  land  to  oas  i>.,  who  assumed  the  payment  of  the  mortgage  as 
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a  part  of  the  conaideration,  and  paid  the  rest  of  the  purchaae-monej.  May  Term, 
Held,  that  the  lien  of  the  judgment  attached  aubject  to  the  lien  of  jB.'a        1853. 
mortgage.    Held,  also,  that  D.,  by  paying  the  mortgage  to  B.,  became         Text 
snbstitated  as  against  C.  in  the  place  of  B.,  and  entitled  to  all  his  rights  y. 

and  equities.  B«af. 

APPEAL  from  the  NMe  Circuit  Court.  m7^! 

Stuakt,  J. — Peet  recovered  judgment  at  law  in  the  NoUe 
Circuit  Court  against  one  Nimmans,  At  the  time  of  the 
recovery,  Nimmons  owned  no  real  estate.  He  subse- 
quently purchased  a  tract  of  land  in  NMe  county,  paid 
part  of  the  purchase-money,  received  a  deed,  and  simul- 
taneously therewith  executed  to  the  vendor  a  mortgage  v 
on  the  premises  to  secure  the  residue.  The  Peet  judg- 
ment still  remained  unpaid  at  the  date  of  the  purchase. 

Nimmons  then  sold  the  land  to  Beers,  who  assumed  the 
payment  of  the  mortgage  as  one  part  of  the  considera- 
tion; the  residue  he  paid  at  the  time  of  the  purchase. 
Beersj  in  ignorance,  as  he  alleges,  of  the  Peet  judgment, 
paid  the  mortgage  to  the  vendor  of  Nimmons.  Execution 
was  afterwards  issued  in  favor  of  Peet  and  levied  on  the 
Beers  land.  To  eiyoin  the  sale  on  this  execution  save 
as  subject  to  the  mortgage  for  the  purchase-money,  Beers 
filed  his  bill  in  chancery  and  obtained  an  injunction. 
The  bill  prays  that  Beers  may  be  subrogated,  as  against 
Peety  to-  the  rights  of  the  mortgagee,  whose  prior  lien  for 
the  purchase-money  he  was  compelled  to  dischai^e. 

Demurrer  by  Peet  overruled,  and  decree  in  accordance 
with  the  prayer  of  the  bill.     Peet  appeals. 

Counsel  for  Peet  say  they  €U*e  at  a  loss  to  know  on 
what  principle  of  law  or  equity  this  decree  was  rendered, 
and  rely  entirely  on  1  Ind.  R.  259.  If  the  execution  had 
been  levied  on  the  land  prior  to  the  soll^y  Nimmons  to 
Beers^  it  will  hardly  be  contended  dO  the  mortgagee 
could  not,  as  against  Peet,  have  procefded  in  chancery  to 
enforce  his  prior  lien  for  the  purchase-money.  In  other 
words,  such  sale  mu^  have  been  subject  to  the  mortgage; 
for  that  was  the  extent  of  the  leviable  interest  which  the 
execution-defendant  had  in  the  land.  The  vendor's  Hen 
for  the  purchase-money  was  superior  to  that  of  the  Peet 
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M«y  Tenn,  jadgment.    2  Story's  Eq.  Bee.  1228. — 1  Freem.  Ch.  85. — 
^^^^-      7  Blackf.  249. 

"  The  case  cited  above  by  counsel  for  Peet,  simply  de- 

Bksbs.  cides  that  a  judgment  aXtedckeB  as  a  lien  on  land  subse- 
quently purchased,  the  instant  such  judgment-debtor  ac- 
quires title.  1  Ind.  R.  259.  But  this  doctrine  must  be 
taken  with  a  qualification,  namely,  that  such  lien  attaches, 
subject  to  the  vendor's  lien  for  the  purchase-money. 

This  prepares  the  way  to  consider  the  main  question. 
Was  Beersj  who  paid  off  the  vendor's  lien,  (or  which  was 
the  same  thing,  the  mortgage,)  entitled,  as  against  Petty 
to  be  subrogated  to  the  vendor's  rights  and  equities? 

The  doctrine  of  subrogation,  as  between  surely  and 
principal,  is  well  settled.  But  this  case  does  not  come 
within  that  class.  Courtd  of  equity  have,  however,  car- 
ried the  doctrine  of  subrogation  much  further  than  the 
relief  of  sureties.  Several  authorities  decide  that  those 
standing  in  the  situation  of  sureties,  and  those  compelled 
to  pay  money  to  protect  their  rights,  are  entitled  to  be 
subrogated. 

So,  if  a  subsequent  purchaser  from  the  vendee  is  com- 
pelled to  discharge  the  lien  of  the  vendor,  he  is  entitled 
to  stand  substituted  in  his  place.    2  Story's  Eq.  480. 

From  a  large  number  of  cases  going  more  or  less  di- 
rectly to  the  same  point,  we  select  two  recent  decisions. 

The  first  is  the  case  of  Buchan  v.  Sumner^  2  Barb.  Ch. 
R.  165.  The  elaborate  opinion  of  the  chancellor  in  this 
case  closes  in  these  words :  "  The  general  lien  of  a  judg- 
ment-creditor upon  the  lands  of  his  debtor  is  subject  to 
all  equities  which  existed  against  such  lands,  in  favor  of 
third  persons,  at  the  time  of  the  recovery  of  the  judg- 
ment. And  courts  of  chancery  will  so  control  the  legal 
lien  of  the  judgment-creditor  as  to  restrict  it  to  the  ac- 
tual interest  of  the  judgment-debtor  in  the  property,  so 
as  fully  to  protect  the  rights  of  those  who  have  a  prior 
equitable  interest  in  such  property,  or  in  its  proceeds." 
In  support  of  this  doctrine,  the  chancellor  cites  1  Paige 
125.— 2  Paige  217.— 4  Paige  9. 

The  second  case  selected  is  also  in  the  same  reports — 
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WUkes  V.  Harris.    In  this  case  the  Court  reviews  the  case   ifay  Term, 

of  Bwchan  v.  Sumner ^  and  cites  with  approbation  the  doc-  

trine  of  the  former  decision.  And  it  is  further  added,  ^^^ 
that  <4t  is  perfectly  well  settled  as  a  general  principle  of  Small. 
equity,  that  when  one  person  or  his  property,  stands  in 
the  situation  of  a  surety  for  the  payment  of  a  debt  for 
which  another  person  or  his  property  is  primarily  liable, 
the  one  who  is  secondarily  liable  is,  upon  payment  of  the 
debt  to  the  original  creditor,  entitled  to  be  subrogated  to 
all  the  rights  and  remedies  of  such  creditor.  *  *  *  And 
when  the  lien  in  such  case  is  only  equitable,  it  will  be 
enforced  in  favor  of  the  substituted  creditor  in  preference 
to  any  subsequent  lien."    2  Barb.  Ch.  R.  338. 

Applying  these  principles  to  the  facts  before  us,  we 
have  no  difficulty  in  coming  to  a  conclusion.  All  that 
oould  have  been  levied  upon,  had  Nimnums  still  held  the 
land,  is  yet  subject  to  Peefs  execution.  He  is  restricted 
in  his  levy  to  the  interest  of  Nimmonsy  the  judgment- 
debtor,  in  the  property.  So  that  the  injunction  cuts  him 
off  from  no  security  which  he  ever  had  any  right  to  claim. 
We  tbwefore  conclude  that  as  against  Peety  Beers  is  enti- 
tled to  be  subrogated  to  all  the  rights  and  equities  of  the 
vendor  whose  lien  he  has  paid. 

Per  Curiam, — The  decree  is  affirmed  with  costs. 

/.  K.  EdgerUniy  for  the  appellant. 

/.  B,  Hawej  for  the  appellee. 


Bainum  V,  Small. 


The  declaration  in  a  Buit  for  trespass  before  a  justice  of  the  peace,  con- 
tained tiro  counts.  The  first  concluded  "to  the  damage  of  the  said 
plaintiff  in  the  sum  of  fifty  dollars,  and  he  sues,  Ac"  The  conclusion 
of  the  second  count  was  a!^  follows :  "  Whereupon,  bj  reason  of  all  the 
foregoing  premises,  the  plaintiff  saith  that  he  is  injured  and  hath  sus- 
tained damage  to  the  amount  of  fifty  dollars,  and  he  sues,"  Ac.  Hdd, 
that  the  words,  "by  reason  of  all  the  foregoing  premises,"  must  be  re- 
Vol.  IV.— 7 
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May  Teann,       atrictod  to  the  mattera  aet  forth  in  the  second  count ;  and  that  a  motion 
1858.  to  dismiss  the  suit,  upon  appeal  in  the  Circuit  Court,  for  the  want  of 

BAnnm  jurisdiction  of  the  justice,  was  correctly  sustained. 

T. 

Shall.  ERROR  to  the  Dearborn  Circuit  Court. 

jflloiioay, 

JToy  33.  Davison,  J. — Bainum  sued  Small^  in  trespass,  before  a 

justice  of  the  peace.  The  declaration  contains  two 
counts,  each  of  which  concludes  in  damage  to  the  amount 
of  50  dollars.  Motion  before  the  justice  to  dismiss  the 
suit  overruled,  and  judgment  for  the  plaintiff.  The  de- 
fendant appealed. 

In  the  Circuit  Court  the  defendant  moved  to  dismiss 
the  suit,  for  the  reason  that  the  cause  was  not  within  the 
jurisdiction  of  a  justice.  The  Court  sustained  the  motion 
and  dismissed  the  suit.  Judgment  was  rendered  for  the 
defendant. 

The  first  count  in  the  declaration  concludes,  *'to  the 
damage  of  the  said  plaintiff  of  the  sum  of  50  dollars, 
and  he  sues,"  &c.  And  the  conclusion  of  the  last  count 
is  as  follows:  '^Whereupon,  by  reason  of  all  the  forego- 
ing premises,  the  plaintiff  scdth  that  he  is  injured,  and 
hath  sustained  damage  to  the  amount  of  50  dollars,  and 
he  sues,"  &c.  Justices  of  the  peace  have  jurisdiction  in 
''  all  actions  founded  in  tort,  wherein  the  damages  de- 
manded or  the  value  of  the  property  claimed  does  not 
exceed  50  dollars."    R.  S.  1843,  c.  47,  s.  2. 

The  question  to  be  considered  is,  Do  the  damages  de- 
manded in  this  declaration,  exceed  50  dollars  ? 

The  plaintiff  contends  that  the  words,  *^  by  reason  of 
all  the  foregoing  premises,"  in  the  conclusion  of  the  last 
count,  restrict  the  claim  of  damages  in  the  action  to  50 
dollars.  His  position  is  not  correct.  ^'Each  count  in  a 
declaration  is  a  separate  cause  of  action."  Swtft  v. 
Woods,  5  Blackf.  97.  In  the  present  case,  the  first  count 
presents  an  entire  cause  of  action,  and  damages  are 
therein  laid  and  sued  for.  There  is  no  reason  why  the 
claim  of  50  dollars  in  that  count  should  not  be  considered 
in  estimating  the  whole  amount  demanded  in  the  action. 

The  first  count,  then,  being  in  itself  complete,  we  think 
that  the  words,  "  by  reason  of  all  the  foregoing  premises," 
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mtnt  be  restricted  to  the  matters  set  forth  in  the  last  ^^r  T«™> 
count  ^Q^^' 


The  plaintiff  refers  to  Wetherill  v.  !%€  InhabitantSy  &c.,        ^^" 
5  Blackf.  857.    In  that  case  the  Court  say, ''  In  assumpsit   WiLDuoax. 
and  other  actions  sounding  in  damages,  the  sum  laid  in 
the  conclusion  to  the  declaration,  constitutes  the  amount 
of  the  plaintiff's  claim." 

The  language  quoted  obviously  applies  where  there  is 
one  conclusion  only  to  the  whole  declaration.  In  the 
case  under  consideration,  each  count  has  its  own  conclu- 
sion, andjn  each  damages  are  laid  and  claimed. 

We  think  that  the  plaintiff  by  his  declaration  demands 
100  dollars  in  damages,  a  sum  which,  in  this  action,  ex- 
ceeds the  jurisdiction  of  a  justice. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

T.  Gaxlajf^  for  the  plaintiff. 

/.  Rymauy  for  the  defendant. 


Case  and  Wife  v.  Wildridoe  and  Others.  ^^ 

▲  peraon  inherited  lands  in  this  state  from  her  maternal  grandfather  and 
died  while  the  R.  S.  of  1831  were  in  force,  intestate,  and  unmarried, 
leaving  a  father  surviving  her,  but  neither  children  nor  their  descend- 
ants, nor  brothers  or  sisters,  but  brothers  and  sisters  of  her  mother. 
HM,  that  the  father  inherited  the  land. 

ERROR  to  the  Franklin  Circuit  Court.  Monday, 

Davbon,  J. — This  was  a  petition,  under  the  statute,  for     ^^ 
partition. 

The  petition  states  that  the  petitioners  are  tenants  in 
common  with  John  P.  Case  and  Maryy  his  wife,  of  certain 
real  estate  therein  described,  and  prays  the  appointment 
of  commissioners  to  make  partition,  &c. 

Plea,  that  the  petitioners  have  no  titie  to  the  land  de- 
scribed, &c.,  and  that  they  and  the  said  Case  are  not 
tenants  in  common,  &c. 

The  cause  was  submitted  to  die  Court  upon  a  written 
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May  Tern,  statement  of  facts.    Judgment  for  the  petitioners  and 

'- —  partition  ordered,  &c. 

y^  The  following  are  the  facts :  Ralph  WildridgCy  the  an- 

WnDEiDo*.  ceator,  was  the  owner  of  the  land  in  dispute,  with  other 
lands.  His  daughter  Hannah  married  the  said  Mm  P. 
Case.  By  that  marriage  there  was  issue  a  daughter 
named  Margaret,  Hannah  died,  in  the  lifetime  of  her 
father,  intestate,  leaving  Margaret  her  daughter  and  only 
child.  In  the  year  1828,  Ralph  Wildridge  died  intestate, 
leaving  his  children  and  the  said  Margaret  to  inherit  his 
lands.  Margaret^  at  the  time  of  the  death  of  her  grand- 
fatiier,  was  a  minor  and  one  of  his  heirs,  representing 
her  mother.  After  the  deatii  of  Hannah^  tiie  said  John  P. 
married  another  daughter  and  heir  of  said  Ralph.  She 
is  still  living,  and  yet  his  wife. 

In  1831,  partition  was  made  of  the  real  estate  of  said 
Ralph  Wildridge t  deceased,  among  all  his  heirs.  And  the 
land  now  in  dispute  was  set  off  and  assigned  to  Margaret^ 
the  daughter  of  the  said  John  P.,  she  being  then  a  minor. 
Immediately  after  ssdd  partition,  he  took  possession  of 
said  land,  as  guardian  of  his  daughter,  and  continued  in 
possession  thereof,  as  such  guardian,  until  the  year  1833, 
when  the  said  Margaret  died  intestate,  without  having 
been  married,  without  issue  or  their  descendants,  and  in 
the  lifetime  of  her  father. 

Since  the  death  of  Margaret,  the  said  John  P.  has  re- 
tained possession  of  and  occupied  said  land,  and  received 
the  rents  and  profits  thereof,  claiming  it  as  heir  of  his. 
said  daughter. 

The  petitioners  are  the  brothers  and  sisters,  and  the 
descendants  of  the  brothers  and  sisters  of  Hannah  Case, 
the  mother  of  said  Margaret. 

The  question  to  be  considered  is,  who  is  entitied  to  the 
land,  the  petitioners  or  John  P.  Case,  the  father  of  Mar- 
garet? 

The  statute  of  1831,  regulating  descents,  &c.,  must 
govern  the  descent  in  this  case. 

That  statute  contains  the  following  provisions,  viz.: 

''Sec.  1.  That  the  real  and  personal  estate  of  any  ))er- 
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son  dying  intestate,  shall  descend  to  his  or  her  children,    May  Term, 


1853. 


or  their  descendants,  in  equal  parts,  viz.,  to  the  children 

of  the  deceased  child,  the  share  of  their  deceased  parent,         ^ 

saying,  however,  to  the  widow,  in  all  cases,  the  right  of   Wildbidqe. 

dower. 

^Sec.  2.  If  there  be  no  children,  nor  their  descendants, 
then  to  the  father;  and  if  there  be  no  father,  then  in  equal 
parts  to  the  mother,  brothers,  and  sisters  of  such  deceased 
person  dying  intestate,  and  to  their  descendants." 

**  Sec.  4.  When  any  person  shall  die  intestate,  without 
issue,  possessed  of  a  title  to  any  real  estate,  by  purchase 
With  the  estate  of,  or  by  descent  from  the  mother,  neither 
the  father  of  such  person,  nor  any  child  he  may  have  by 
any  other  woman,  shall  inherit  the  same  or  any  part 
thereof,  if  there  be  living  any  brother  or  sister  of  the 
mother  of  such  person,  or  any  lineal  descendant  of  either 
of  them."  (1) 

Under  the  2d  section  of  the  act,  the  father  of  Margaret 
must  inherit  the  land  in  controversy,  unless  such  con- 
struction of  the  fourth  section  can  be  given  as  will  bring 
the  petitioners  within  its  provisions. 

In  this  case,  the  person  dying  intestate  did  not  acquire 
title  '^  by  purchase  with  the  estate  of,  or  by  descent  from 
her  mother;"  but  she  inherited  from  her  maternal  grand* 
father,  and  took  ''  the  share  of  her  deceased  parent." 

The  terms  used  in  the  fourth  section,  viz.,  "  by  descent 
from  the  mother,"  seem  to  create  the  difficulty  in  giving 
an  interpretation  to  the  statute. 

The  defendants  insist  that  the  real  intention  of  the 
legislature,  as  shown  by  the  whole  statute  when  taken 
and  compared  together,  was  to  exclude  entirely  the  ma- 
ternal line  from  inheriting  paternal  estates,  and  the  pa- 
ternal line  from  inheriting  maternal  estates. 

Indeed,  there  seems  to  be  no  good  reason  why  an  estate 
*^  taken  as  representative  of  the  mother,"  should  descend 
in  a  line  different  fron)  one  derived  ^^  by  descent  from  the 
mother."  And  we  are  not  prepared  to  say  that  the  inten- 
tion of  those  who  made  the  law  may  not  have  been  as 
insisted  by  the  defendants.    But,  from  a  view  of  the  whole 
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May  Term,   act,  we  can  find  nothing  that  would  authorize  the  con- 

1 —  fltniction  contended  for.    The  terms,  "by  descent  from 

^  the  mother,"  as  used  in  the  fourth  section,  are  too  explicit 
WiLDBiDOE.  to  admit  of  any  interpretation  other  than  that  which  they 
literally  import. 

It  has  been  said  that  *'  where  a  law  is  plain  and  unam- 
biguous, whether  it  be  expressed  in  general  or  limited 
terms,  the  legislature  should  be  intended  to  mean  what 
they  have  plainly  expressed,  and  consequently,  no  room 
is  left  for  construction."  Fhher  v.  Bligh,  2  Cranch  399  ; 
and  that  ''the  best  rule  by  which  to  arrive  at  the  meaning 
and  intention  of  the  law,  is  to  abide  by  the  words  which 
the  law-maker  has  used."  Wharton  Dig.  569.  In  Gardner 
V.  CoUinSf  2  Peters  56,  it  was  held,  ''  that  the  words  de- 
scent/rom  a  parent  cannot  be  construed  to  mean  descent 
through  a  parent."  And  it  seems  to  us  that  it  would  be 
equally  at  variance  with  every  fair  rule  of  construction  to 
interpret  the  words  "  descent  from  the  mother,"  to  mean 
descent  from  the  maternal  grandfather,  or  ''taking  the 
share  of  the  deceased  parent." 

The  record  shows  that  when  Hannah  died,  the  land  in 
dispute  was  vested  in  her  father.  The  descent  was  cast 
directly  from  him  to  his  grand-daughter.  Hannah  never  was 
seized.  And  it  follows  that  no  title  to  the  premises  could 
be  derived  from  her  by  descent. 

The  facts  presented  do  not,  in  our  opinion,  bring  the 
petitioners  within  the  fourth  section  of  the  act  referred  to. 
And  we  think  that  John  P.  Case  is  entitled  to  the  land  as 
heir  to  his  daughter. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O.  HoUandy  for  the  plaintiffs. 

/.  Ryman,  for  the  defendants. 

(1)    R.  S.  1831,  p.  907. 
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May  Term, 
CoBirAKET  and  Others  v.  Randall.  ^^^' 

OOMPABXT 
V. 

An  adxDiiustrfttor  is  not  authoriMd  by  the  R.  S.  1843,  to  take  poBMSsion  of     ^^^^^^u- 

tlie  real  estate  of  the  intestate,  if  the  hein  are  present. 
An  order  of  the  Probate  Court  for  the  leasing  of  real  estate  of  an  intestate 

upon  the  petition  of  the  administrator,  is  erroneous,  if  the  heirs  of  the 

intestate,  being  infants,  did  not  appear  to  the  action,  and  no  guardian 

ad  liUm  was  appointed  to  answer  for  them. 

ERROR  to  the  Allen  Probate  Court.  jr"*^' 

Peskins,  J. — ^This  was  a  petition  to  the  AUen  Probate  ^ 
Court  by  Franldin  P.  Randall^  administrator  on  the  estate 
of  FVetncis  Canqxiret,  deceased,  for  permission  to  sell  or 
lease  real  estate  of  which  said  Camparet  died  seized,  for 
the  payment  of  debts.  The  heirs  of  said  Comparety  who 
were  minors,  were  mcuie  parties,  and  summoned  to  ap- 
pear, &c.  They  made  default,  and  a  decree  was  ren- 
dered that  the  administrator  should  lease  their  land.  No 
guardian  ad  litem  was  appointed. 

Where  heirs  are  present,  the  administrator  is  not  au- 
thorized, of  his  own  volition,  to  take  posssession  of  the 
real  estate  of  the  estate  upon  which  he  administers.  R. 
S.  1843,  p.  571.  The  control  of  the  real  estate  assumed 
by  Randall  in  this  case  must,  therefore,  depend  upon  the 
authority  conferred  by  his  legal  proceedings.  Those 
proceedings  were  erroneous,  in  the  omission  to  appoint 
a  guardian  ad  litem  to  answer  for  the  heirs;  Hough  v. 
Canbi^y  8  Blackf.  301 ;  and  must,  consequently,  be  re- 
versed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  JET.  Cdericky  for  the  plaintiffs. 

F.  P.  Randall,  for  the  defendant. 
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May  Term, 
1853. 


Law  and  Others  v.  Smith  and  Others. 
Lav 

V. 

Smith.  The  return  upon  a^i.  fa,  that  it  was  levied  "upon  the  propertj  of"  the 
execution-defendant,  without  designating  the  kind,  quantity,  or  value, 
and  accompanied  by  no  other  paper  or  memorandum  to  remove  the  un- 
certainty, is  void  for  uncertainty. 

A  levy  is  prima  facie  a  satisfaction  of  the  execution ;  but  it  may  be  shown 
to  have  proved  to  be  not  an  actual  one. 

Judgments  against  A,  and  B»  in  the  Oircuit  Court.  The  judgments  hav- 
ing become  dormant,  a  $cire  facias  was  issued  on  each  of  them,  and 
served  on  B.,  the  survivor,  and  there  was  a  judgment  of  revivor.  That 
in  the  first  case  was  as  follows  :  *'  On  motion,  it  is  ordered  that  the  judg- 
ment heretofore  rendered  in  this  case,  be  revived  against  B.  as  adminis- 
trator of  A.,  and  against  B.  (the  former  judgment  having  been  rendered 
against  B.  and  A.)  and  the  defendant  in  mercy,"  <fec.  The  judgment  of 
revivor  in  the  second  case,  was  as  follows :  "  The  parties  appeared,  and, 
on  motion,  the  same  orders."  Hdd,  that  the  judgments  of  revivor,  though 
informal,  were  not  void. 

Judgment  against  A,  andB.  A.  having  died,  and  the  judgment  having 
become  dormant,  it  was  revived  by  scire  facias'  against  B.  and  A.*s  ad- 
ministrator, ii.'f  heirs  not  having  been  made  parties.  When  the  debt 
was  contracted,  and  the  proceedings  upon  scire  facias  had,  the  real  estate 
of  a  decedent  was  subject  to  sale,  by  statute,  upon  a  judgment  against 
his  administrator,  without  notice  to  the  heirs.  Held,  that  it  was,  there- 
fore, only  necessary  to  join  the  administrator  of  A,  with  B.  to  obtain  a 
judgment  on  scire  facias,  on  which  the  lands  of  B.,  and  those  which  A,*s 
heirs  had  inherited  from  him,  could  be  sold. 

A  sale  of  real  estate  upon  execution,  without  appraisement,  is  proper,  if  at 
the  date  of  the  contract  upon  which  the  judgment  was  rendered,  the 
law  did  not  require  that  lands  to  be  sold  on  execution  should  first  be  ap- 
praised. 

Where  it  does  not  appear  that  the  rents  and  profits  of  land  were  not  first 
offered  upon  a  sale  on  execution,  it  will  be  presumed  that  they  were  first 
offered. 

Great  inadequacy  of  price  will  not  vitiate  a  sale  of  land  upon  execution, 
where  the  inadequacy  has  been  occasioned  by  the  improper  conduct  of 
the  execution-defendant. 

A  voluntary  conveyance  of  lands  made  by  father  to  son,  to  prevent  their 
being  subjected  to  the  payment  of  his  debts — ^whether  he  is  indebted  as 
principal  or  surety — ^may  be  set  aside  by  his  creditors,  and  the  land  may 
be  subjected  to  the  payment  of  their  debts. 

But  the  creditors  will  not  be  allowed  to  set  aside  the  conveyance,  until 
they  have  esiiausted  the  other  property  of  the  grantor. 

An  adverse  possession,  to  confer  title,  must,  under  the  B.  S.  1843,  have 
been  exclusive  and  continuous  for  twenty  years,  under  such  circum- 
stances as  show  the  party  to  have  been  occupying  upon  a  claim  of  own- 
erbhip  in  himself  of  the  premises. 
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The  poaaenion  of  an  execution-defendant  is  not  advene  to  tlie  pmchaaer    Hay  Term, 
under  the  execution.  1 853 . 


If  a  person  enter  upon  land  under  a  convejance  purporting  to  convey  the         j^^^ 
legal  title,  and  continue  to  occupy  for  a  period  of  twenty  years  after-  r, 

ward,  aa  owner,  an  adyerae  poeaesaion  ia  ahown.  Smith. 

ERROR  to  the  Pike  Circuit  Court,  Mandag, 

Fbrkins,  J. — Bill  in  chancery  by  the  deviseefl  of  George  ^^  ^' 
W.  Etoingi  against  the  grantees  of  Hosea  Smitk  and  their 
assigns,  to  set  aside  conveyances  of  real  estate  made  by 
said  Hosea^  as  fraudulent.  The  title  of  the  plaintiffs  to 
the  lands  in  question,  rests  upon^shenff^s  iaies  ftiade'un*-' 
der  judgments  against  said  Hosea  and  one  Benjamin  Bicej 
pursuant  to  which  deeds  were  made  to  their  devisor,  one 
for  a  part  of  the  premises,  on  the  I7th  day  of  FAmaryf 
1825,  and  another  for  the  remainder,  on  the  17th  of 
Fedruaryy  1826. 

Answers,  exhibits,  and  replications  were  filed,  deposi- 
tions taken,  the  cause  heard  on  its  merits  by  the  Circuit 
Court,  and  the  bill  dismissed. 

Several  grounds  are  taken  by  the  defendants  in  sup- 
port of  said  decision. 

They  insist,  in  the  first  pli&e,  that  the  plaintiffs  have 
no  valid  title  to  the  lands  in  dispute,  and  hence,  cannot 
sustain  this  bill,  because  the  sales  on  execution,  through 
which  their  pretended  title  is  derived,  were  void. 

The  judgments  ^  upon  which  the  execution-sales  took 
place,  were  rendered  in  1818,  in  suits  on  promissory  notes, 
dated  in  1816.  On  the  27th  ofJune^.  fas.  issued  on  the 
judgments,  upon  which  the  returns  were :  '<  Levied  on  the 
property  of  Benjamin  Rice  and  Hosea  Smithy  July  80th, 
1818,  and  execution  and  sale  stayed  by  order  of  the  plain- 
tiff.   /ie/y  23d,  1818." 

Afterwards,  and  prior  to  Decembevy  1818,  Bice  died,  and 
said  Hosea  Smith  was  appointed  his  administrator. 

At  the  Ju7^  term,  1820,  of  the  Circuit  Court,  ''the  said 
Court,"  ;the  answer  to  thebiU  admits,  '^npon  a  scire  facias 
issued  upon  each  of  said  judgments,  and  served  on  said 
Hosea  Smith,  rendered  a  judgment  of  revivor."  The 
judgments  of  revivor  were  in  these  words :  In  the  first 
Vol.  IV.— 8 
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Haj  Term,    casc,  "On  motioD,  it  is  ordered  that  the  judgment  here- 

: —  tofore  rendered  in  this  case  be  revived  agiunst  Hosea  Smith 

^  as  administrator  of  Benjamin  Rtce,  deceased,  and  against 
Skith.  Hosea  Smith,  (the  former  judgment  having  been  rendered 
against  Hosea  Smith  and  Benjamin  Rice)  and  the  defend- 
ants in  mercy,"  &c.;  in  the  second  case,  "The  parties 
appeared,  and,  on  motion,  same  orders." 

On  these  judgments^,  ^/iz^.  were  issaed,  and  levied 
upon  real  estate  of  Smith,  "  but  too  late  to  sell,"  and  alias 
fi,  fas,  were  issued,  on  which  returns  were  made  that  the 
property  levied  on  by  the  former  fi.  fa^,  was  not  sold  for 
wantof  abuyer,accompanied  by  an  appraisement  amount- 
ing to  4,371  dollars  and  66  cents.  This  was  in  1821.  A 
series  of  writs  oi  venditioni  exponas  followed,  till,  upon  one 
issued  in  1823,  a  sale  was  effected  of  the  real  estate  ap- 
praised, to  Geo.  TT.  Ewmg,  at  337  dollars  and  37  cents. 
In  1835,  a  deed  was  made  by  the  sheriff  pursuant  to  the 
sale,  and  in  the  same  year  a  further  sale  of  other  lands 
was  made  under  executions  on  said  judgments,  to  said 
EnAngy  and,  in  1826,  a  deed  was  executed  by  the  sheriff 
purporting  to  convey  the  lands  sold  at  that  sale,  to  the 
purchaser.  Both  of  the  deeds  from  the  sheriff  were  duly 
recorded. 

No  writs  of  venditioni  expomis  appear  to  have  issued  to 
compel  a  sale  of  the  property  taken  by  virtue  of  the  first 
executions  which  were  issued,  in  1818,  on  the  judgments ; 
and  it  is  claimed  that  said  judgments  have,  therefore, 
from  that  time  remained  satisfied.  The  returns  upon  the 
executions  of  1818  were,  that  they  were  levied  "upon  the 
property  of  Benjamin  Bice  and  Hosea  Smith^^  without  de- 
signation of  the  kind,  quantity,  or  value,  and  were  accom- 
panied by  no  other  paper  or  memorandum  that  removed 
their  uncertainty ;  and  they  were,  therefore,  void  for  un- 
certainty (1).  Further,  a  levy  is  but  a  prima  facie  satisfac- 
tion, and  may  be  shown  to  have  proved  not  an  actual  one. 
Doe  V.  Button,  2  Ind.  R.  309.  The  subsequent  proceed- 
ings by  scire  facias,  show  that  the  levies  in  this  case  did 
not  prove  actual  satisfactions.  Indeed,  but  a  small  por- 
tion of  the  judgments  appears  to  have  been  ever  collected* 
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It  is  also  objected,  that  the  judgments  of  revivor  upon   May  Term, 

jdiv^/acio^  were  void,  and  authorized  no  executions.  They  .^ !^ 

are  copied  above.  They  were  informal,  but,  we  think,  not  ^^^ 
void.  The  record  in  each  case,  shows  that  the  necessary  Smith. 
party  was  notified,  appeared,  and  had  an  opportunity  to 
make  any  defence  that  might  exist  against  the  award  of 
execution,  and  shows  the  judgment  of  the  Court  in  the  pre- 
mises, that  none  such  was  shown  to  exist.  A  case  was  pre- 
sented to  the  Court  in  which  a  formal  judgment,  instead  of 
an  order,  should  have  been  entered ;  and  perhaps  the  same 
particularity  would  not  be  required  in  a  judgment  of 
revivor  upon  scire  facias,  that  would  be  necessary  in  the 
original  judgment. 

But  it  is  further  urged,  that  said  judgments,  if  good 
in  form,  could  not  authorize  the  sale  of  the  real  estate 
of  either  Smith  or  the  heirs  of  Bicey  because  said  heirs 
were  not  made  parties,  in  either  case,  with  Smith  to  the 
scire  faciasy  and  ErwirCs  Lessee  v.  Dundas,  4  How.  U.  S. 
R.  58,  is  cited.  This  position  would  be  correct,  if  the 
law  did  not  permit  a  sale  of  the  real  estate  of  heirs 
without  a  judgment  against  them.  But  by  the  law 
of  Indiana,  at  the  time  the  debts  in  question  were  con- 
tracted, and  the  proceedings  upon  sci9-e  facias  had,  the 
real  estate  of  which  a  person  died  seized,  as  will  appear 
from  an  inspection  of  the  statutes,  was  subject  to  sale  for 
his  debts,  upon  a  judgment  against  his  administrator,  and 
without  notice  to  his  heirs.  Hence  it  was  necessary  to 
join  only, the  administrator  of  a  deceased  joint-debtor 
with  the  survivor,  to  obtain  a  judgment,  upon  which  the 
lands  of  the  one,  and  of  the  heirs  of  the  other,  could  be 
sold.    See  Fritz  v.  Evans,  13  S.  &  R.  14. 

Again,  it  is  objected  that  the  sale  of  the  property  was 
without  appraisement,  the  law,  at  the  date  of  the  sale, 
requiring  one;  that  it  does  not  appear  that  the  rents  and 
profits  were  first  offered  for  sale ;  and  that  the  small  sum 
at  which  the  sale  was  made,  compared  to  the  value  of 
the  property  sold,  was  such  as  to  vitiate  the  sale. 

But  the  law  at  the  date  of  the  contracts  did  not  require 
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May  Tenn,   an  appraisement  before  sale  of  property  on  execation, 

I and,  hence,  a  sale  in  this  case,  without  an  appraisement, 

^7  ^^  proper;  and,  it  not  appearing  that  the  rents  and  pro- 
SmnL  fits  were  not  first  offered,  it  will  be  presumed  that  they 
were  so ;  and  the  small  price  for  which  the  property  sold, 
having  resulted  from  the  improper  conduct  of  the  execu- 
tion-defendant, Smith,  in  throwing  a  cloud  upon  the  tide 
to  it,  as  will  subsequently  appear  in  this  opinion,  the  de- 
fendants in  this  case  cannot  make  an  objection  on  that 
ground. 

We  think  the  proceedings  upon  the  executions  were 
not  void. 

But  prior  to  the  rendition  of  the  judgments  on  which 
said  executions  issued,  Hosea  Smith,  the  judgment-debtor, 
whose  lands  were  sold,  had  conveyed  the  lands  away  to 
his  sons;  and  we  must  inquire  into  the  validity  of  tl»>se 
conveyances.  He  first  executed  deeds  to  them  in  March, 
1817.  They  were  four  in  number.  One  to  his  son  Henry, 
then  about  fifteen  years  old,  for  the  S.  E.  quarter  of  sec- 
tion 28,  and  for  the  consideration,  as  stated  in  the  deed, 
of  500  dollars.  One  to  Onias,  then  about  twelve  years 
old,  for  a  part  of  section  33,  and  for  the  consideration,  as 
named  in  the  deed,  of  500  dollars.  One  to  Warren,  then 
about  six  years  old,  for  a  part  of  section  33,  for  the  con- 
sideration of  550  dollars.  One  to  Hosea,  Jr.,  then  about 
four  months  old,  for  the  N.  W.  quarter  of  section  27,  and  one 
hundred  acres  out  of  the  N.  E.  qucurter  of  section  28,  and 
for  the  consideration  of  1000  dollars.  These  deeds,  it  is 
said,  were  deeds  of  gift,  made  by  the  donor  to  his  sons, 
in  pursuance  of  a  long  indulged  intention,  and  just  upon 
the  eve  of  his  departure  upon  a  long  journey,  from  which 
he  feared  iie  might  never  return.  They  were  not  record- 
ed, but  handed  to  a  son-in-law,  who  deposited  them  in  a 
bureau  in  the  donor's  house,  where  they  remained,  and 
were  never  taken  away  by  the  son-in-law,  to  whom  they 
were  delivered.  In  March,  1818,  said  Hosea,  Sen.,  having 
returned  from  his  journey,  and  supposing  the  deeds  he 
had  previously  made  to  be  invalid,  he  executed  another 
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set  of  deeds,  in  all  respects  like  the  first,  and  cauBed  them   ^«T  Term, 

to  be  recorded.    These  latter  deeds  were  executed  but  a ! : 

short  time  before  the  judgments  first  mentioned  in  this  ^^ 
suit,  were  rendered  against  said  Hosea  and  Ricey  amount*  Smith. 
ing  to  near  1,800  dollars,  and  of  which  but  411  dollars 
were  ever  made  in  exhausting  the  property  of  Rice  and 
Smith,  other  than  these  lands  conveyed  by  Smith  to  his 
sons.  At  the  same  time  that  Smith  made  the  first  set  of 
deeds,  in  1817,  he  executed  to  his  son-in-law,  Charles 
Alexander,  leases  for  the  several  tracts  of  land  described 
in  the  deeds,  reserving  rent  payable  to  himself,  which 
leases  were  for  different  terms  of  years,  covering  the  mi- 
nority of  his  sons  respectively;  but  said  Alexander  never, 
in  good  faith,  took  possession  of  and  cultivated  the  lands 
leased,  as  a  tenant,  and  it  was  never  intended  that  he 
should. 

We  cannot  doubt  that  the  above-mentioned  convey- 
ances must  be  held  firaudulent  as  to  creditors.  Some 
efibrt  has  been  made  to  show  that  Smith  was  but  a  surety 
in  the  debts  for  Ricey  and  that  at  the  time  the  conveyances 
in  question  were  mtde,  it  was  supposed  Rice  would  be 
fully  able  to  pay  the  debts.  Results,  however,  demon- 
strated the  contrary,  and  Smithy  who  was  the  partner  of 
RicCy  must  be  supposed  to  have  known  more  accurately 
than  others  his  true  situation.  The  most  favorable  view, 
then,  for  the  defendants,  in  which  this  case  could  be  looked 
at,  would  be  to  regard  it  as  presenting  this  question :  Can 
a  man  indebted  in  large  amounts,  whether  as  principal 
or  surety,  make  a  voluntary  conveyance  of  his  property, 
and  thus  defeat  the  collection  of  said  debts  ?  We  think 
not.  The  claims  of  justice  are  paramount  to  thqse  of 
affection  and  charity.  A  man  thus  indebted  may  un- 
doubtedly make  a  voluntary  conveyance  that  will  be  valid,  * 
as  such  a  conveyance  should  not  be  attacked  by  creditors 
till  after  his  other  property  is  exhausted,  and,  it  proving 
sufficient  for  the  payment  of  his  debts,  the  voluntary  con- 
veyance should  .stand.  In  this  case  such  other  property 
did  not  prove  sufficient,  and  Smithy  having  been  the  ad- 
ministrator of  RicBy  cannot  be  supposed  to  have  wasted 
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Maj  Term,   the  effects  left  by  him.    We  will  remark,  however,  diat 

for  the  decisioa  of  this  case,  we  do  not  deem  it  necessary 

^7        ^  S®  ^®  length  of  the  proposition  we  have  laid  down 

S^TH.       above,  as  &e  circumstances  indicate  that  the  conveyances 

of  Smith  to  his  sons,  were  made  with  the  intention  and 

purpose  of  preventing  the  lands  conveyed  being  made 

subject  to  the  payment  of  the  debts  mentioned. 

Adverse  possession  is  also  set  up  by  the  defendants  in 
bar  of  the  plaintiff's  claim  of  title. 

The  deeds  made  by  Smith  to  his  sons  having  been 
fraudulent,  the  property  in  question  must  be  considered, 
so  far  as  this  case  is  concerned,  to  have  been  in  him  at 
the  time  of  the  sheriff's  sales  and  conveyances.  The 
conveyances  were  in  1825  and  1826.  Any  possession 
claiming  to  be  adverse  to  the  title  of  the  plaintiffs  must, 
therefore,  commence  at  or  subsequently  to  the  former  of 
those  dates. 

An  adverse  possession,  giving  title,  is  one  that  is  exclu- 
sive and  continuous,  for,  under  our  statutes,  twenty  years, 
under  such  circumstances  as  show  the  party  to  be  occu- 
pying upon  a  claim  of  ownership,  in  himself,  of  the  pre- 
mises. The  circumststnces  evidencing  such  a  state  of 
facts  are  various.  If  a  possession  is  hostile  in  its  com- 
mencement, as  if  one  actually  oust  or  disposses  another, 
for  example,  one  joint-tenant  his  co-tenant;  or  if  one 
enter  under  another,  and  subsequently  disclaim  his  title; 
or  if  he  enter  under  a  conveyance  purporting  to  convey  the 
legal  title,  and  continue  to  occupy  for  twenty  years  after- 
wards as  owner,  an  adverse  possession  will  be  shown. 

The  suit  in  this  ciBise  was  commenced  in  February,  1847. 
Twenty  years  anterior  to  that  date  would  be  February, 
1827.  So  early  as  that,  then,  a  possession  adverse  to 
Ewing,  the  purchaser  at  sheriff's  sale,  must  have  com- 
menced, to  have  ripened  into  a  perfect  tid^  before  the 
commencement  of  this  suit. 

The  sons  severally  took  possession  of  their  respective 
tracts,  says  Charles  Alexander,  "when  they  became  of 
age  or  got  married."  Ashbury  Alexander  says  they  took 
possession  as  they  became  of  age ;  and,  as  there  is  no 
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evidence  that  any  of  them  married  before  they  were  of  May  Tenn, 

age,  that  time  may  be  taken  for  the  commencement,  re- 1 — 

spectively,  of  their  several  possessions.  Till  that  period  ^^ 
they  remained  in  the  family  of  their  father,  on  the  farm,  Sxrb. 
working  with  him,  as  usual.  Henry,  one  of  the  sons,  ar- 
rived at  minority  in  1823,  and  Onias,  another  of  them,  in 
1826.  The  possession  of  these  two  had,  therefore,  been 
sufficiently  long,  and  we  think  it  was  adverse.  The  deeds 
to  them  from  their  father  were  void  as  to  creditors,  but 
valid  as  against  himself,  and  they  had  not,  at  the  dates  of 
Ewing^s  purchases,  been  decided  to  be  void  as  to  creditors. 
The  sons  undoubtedly  occupied  the  lands,  claiming  to  be 
the  fee-simple  owners. 

The  other  two  sons,  Warren  and  Hosea,  Jr.,  became  of 
age,  the  former  in  1832,  the  latter  in  1838.  Their  pos- 
sessions, therefore,  though  adverse,  had  not,  at  the  com- 
mencement of  this  smt,  been  of  silfficiently  long  continu- 
ance to  perfect  their  title.  Up  to  the  times  that  the 
sons  respectively  took  possession,  the  father,  Hosea,  Sen., 
the  execution-defendant,  remained  in  possession,  and  the 
possession  of  an  execution-defendant  is  not  adverse  to 
the  purchaser  under  the  execution.  The  leases  men- 
tioned above,  we  do  not  regard  as  having  any  influence 
in  the  case.  (2). 

Lapse  of  time  is  also  urged  in  the  argument  of  the 
cause,  as  evidence  of  abandonment  of  all  claim  on  the 
part  of  the  plaintiffs.  Had  this  ground  been  set  up  in 
the  answer,  even,  we  do  not  think  it  would  have  availed. 
Eunng  obtained  his  titles  in  1825  and  1826.  He  died  in 
1838.  He  had  prosecuted  an  action  of  ejectment  in  his 
lifetime,  to  which  Hosea  Smithy  Sen.,  appeared  as  the  de- 
fendant. In  1830,  a  scire  facias  on  the  judgment  in  eject- 
ment was  prosecuted  by  the  devisees,  and,  in  1840,  a  writ 
of  possession  was  awarded  in  said  suit  against  Hosea.  In 
1847,  the  plaintiffs,  several  of  them  being  still  infants, 
filed  this  bUl.  There  were  mistakes  in  the  descriptions  of 
the  tracts,  &c.,  in  the  proceedings  at  law,  but  those  pro- 
ceedings go  to  rebut  a  presumption  of  abandonment. 
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Mftj  Tenn,       ^e  think  the  Court  below  erred  in  dismissing  the  bill 

^^^'       as  to- all  of  the  defendants. 

^^  Per  Curiam. — The  decree  is  reversed  with  costs.   Cause 

Sum.       remanded  for  further  proceedings  in  accordance  with  this 
opinion. 
S.  Judah  and  /.  Blackford^  for  the  plaintiffs. 
/.  G.  Janes,  for  the  defendants. 

(1)  -See,  as  to  the  certainty  with  which  the  propertj  should  be  described 
in  the  levy,  TTirockmorton  y.  Moon,  10  Ohio  R.  42;  Brown  v.  Diekmm,  3 
Humph.  395;  HuddUston  v.  OarroU,  3  id.  629;  Pound  v.  PuUen,  3  Yerg. 
338;  Water$  y.  Duvall,  6  Gill  and  Johns.  76. . 

(2)  The  B.  S.  1852  enact  that  actions  for  the  recovery  of  the  possession 
of  real  estate  shall  be  commenced  within  twenty  years  after  the  cause  of 
action  has  accrued,  and  not  afterwards,  except  in  certain  enumerated  cases. 
R.  S.  1852,  p.  75,  et  seq. 

The  R.  S.  1824, 1831, 1838,  and  1843,  enacted  that  no  acUoQ  of  ejectment 
should  be  commenced  or  maintained,  for  the  recovery  of  any  lands  or  tene- 
ments, against  any  person  or  persons  who  might  have  been  in  the  quiet  and 
peaceable  possession  of  the  same,  under  an  adverse  tUle,  for  twenty  years, 
either  in  his  own  right,  or  the  right  of  any  other  person  or  persons  under 
whom  he  claims.    Certain  exceptions  are  mentioned. 

The  second  section  of  the  act  of  3  and  4  WUUam  4  of  England,  is  as 
follows :  "And  be  it  further  enacted,  that  after  the  3l8t  day  of  December, 
1833,  no  person  shall  make  an  entry  or  distress,  or  bring  an  action  to  reco- 
ver ang  land  or  rent  but  within  twenty  years  next  after  the  time  at  which 
th*  right  to  maJke  such  entry  or  distress,  or  to  bring  sudk  action,  shall  haye 
first  accrued  to  some  person  through  whom  he  claims,  or  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which  the  right  to  make  such  entiy  or 
distress,  or  to  bring  suck  action,  shall  have  first  accrued  to  the  person  mak- 
ing or  bringing  the  same." 

In  iV«|Mati  V.  Doe,  2  Meesl  and  Welsby,  894,  the  Court  saj  in  reference 
to  that  act :  "We  are  all  clearly  of  opinion  that  the  second  and  third  sec- 
tions of  that  act  have  done  away  with  the  doctrine  of  non -adverse  posses- 
fdon,  and  except  in  cases  falling  within  the  fifteenth  section  of  the  act, 
the  question  is  whether  twenty  years  have  elapsed  since  the  ri^  aeerusd, 
whatever  he  the  nature  of  the  possession"  The  third  section  of  that  statute 
relates  to  the  time  when  the  right  to  bring  the  action  shall  be  deemed  to 
have  accrued.  The  section  will  be  found  at  large  in  Oreenl.  Cruise  on 
Real  Property,  vol.  3.,  p.  434.  And  in  CuOey  y.  Doe,  11  Adol.  and  Ellis, 
1008,  the  Court,  after  reciting  the  second  section  of  the  Englieh  statute 
above  quoted,  say :  "  The  effect  of  this  section  is  to  put  an  end  to.  all  ques- 
tions and  discussions  whether  the  possession  of  lands,  &c.,  be  adverse  or 
not ;  and  if  one  party  has  been  in  the  actual  possession  for  twenty  years, 
whether  adversdy  or  not,  the  claimant,  whose  eriginal  right  of  entry  ac- 
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•rued  abore  twenty  yean  before  bringing  the  qectment,  is  barred  hy  tbia    Maj  Term, 
aection."    See  also  notes  to  Nepean  y.  Doe,  2  Smith's  Lead.  Cas.  464»  a  9eq,        1  S|^3 . 
From  the  phraseology  of  the  statute  of  1852,  and  the  decisions  under        Palmik 
the  Engligh  statute  above  quoted,  it  would  seem  to  follow  that,  in  Indiana,  r. 

in  an  action  for  thtf  recoyeiy  of  real  estate,  where  the  statute  of  limitatibns  Eobibt. 
is  pleaded,  the  queation  whether  the  possession  has  been  adverse  or  not,  is 
unimportant,  except  in  certain  cases  to  show  when  the  right  of  action  ac- 
crued, and,  save  in  the  enumerated  cases  which  are  exceptions  to  the  gene- 
ral statute,  the  question  is  whether  twenty  years  have  elapsed  since  the 
right  aecmed,  whatever  he  the  nature  of  the  poeoeenon. 


Palmer  v.  Egbert. 


When  an  agent  takes  a  note  in  his  own  name  for  a  debt  due  to  his  princi- 
pal,  and  assigns  the  note  to  the  latter,  the  maker  cannot  set  up  as  a  de- 
fence to  a  suit  by  the  latter  upon  the  note,  that  when  it  was  made  the 
agent  was  not  authorised  to  take  it  in  his  owii  name. 

APPEAL  from  the  St.  Joseph  Circuit  Court.  Tueeday, 

Stuart,  J. — Palmer,  the  assignee  of  a  note,  brought  suit  ^ 
against  Egbertj  and  recovered.  Egbert  appealed  to  the 
Circuit  Court.  On  the  trial  in  that  Court,  a  jury  was 
waived,  and  there  was  a  finding  for  the  defendant.  Mo- 
tion for  a  new  trial  overruled,  and  judgment  on  the  find- 
ing. The  evidence  is  all  set  out  in  a  bill  of  exceptions. 
The  assigned  note  was  the  only  evidence  for  the  plain- 
tifif.  On  the  part  of  the  defence,  it  appeared  that  Chapin, 
the  payee  of  the  note,  was  the  agent  of  Palmer  to  rent 
certain  property  in  SaiUh  Bend;  that  Egbert  had  occupied 
the  property;  ihst  the  consideration  of  the  note  was  rent 
due  from  Egbert  to  Palmer;  that  in  settling  the  rent  Cha- 
pin  took  the  note  payable  to  himself,  and  before  suit  €ks- 
signed  it  to  Palmer;  that  there  was  no  other  consideration 
for  the  note  passing  between  C/ugmi  and  Egbert,  save 
the  rent  due  Palmer.  Unlike  the  case  of  Coming  v. 
Strong  and  others,  1  Ind.  329,  there  is  no  controversy  or 
misunderstanding  between  Chapin  and  Palmer  in  relation 
Vol.  IV.— 9 
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to  it.  On  the  contrary,  the  acts  of  Palmer  sanction  the 
course  pursued  by  his  agent. 

It  does  not  seem  to  us  that  there  is  any  obstacle  in  the 
way  of  Palmer^s  recovery.  The  record  will  be  ample 
protection  to  Egbert  to  bar  any  other  suit  for  the  rent. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remfLuded,  &c. 

/.  X.  Jemegan,  for  the  appellant. 

/.  B.  NUeSy  for  the^appellee. 


Benton  v.  Shreeve  and  Others. 


To  entitle  a  person  to  a  specific  perfonnance  of  a  sheriff's  sale — ^if  the 
sale  can  be  at  all  enforced  in  equity — ^he  must  haye  filed  his  bill  within 
a  reasonable  time,  paid,  or  offered  to  pay,  the  purchase-money,  and,  in 
case  of  an  offer,  have  followed  up  the  tender  by  bringing  the  money  into 
Court.  . 

A  junior  mortgagee  who,  to  protect  his  own  interest,  purchases  the  mort- 
gaged premises  at  a  sale  upon  foreclosure  of  the  first  mortgage,  is  enti- 
tled to  be  subrogated  to  all  the  rights  and  equities  of  the  first  mort- 
gagee. 

Gross  inadequacy  of  price  is  not  sufficient  to  set  aside  a  judicial  sale ;  but 
such  inadequacy  may  be  a  controlling  element,  in  connection  with  other 
circumstances,  in  determining  its  validity. 

The  (pinion  of  the  legislature,  repeatedly  expressed  through  the  appraise- 
ment laws,  is  not  without  its  uses  to  our  own  Courts,  in  aiding  them  to 
come  to  correct  conclusions  as  to  what  shall  be  deemed  adequacy  or  in- 
adequacy of  price. 

A  sheriff  who,  having  several  executions  in  his  hands  upon  decrees  of 
foreclosure  against  the  same  land,  sells  the  land  upon  the  execution  having 
the  preference,  for  a  sum  more  than  sufficient  to  satisfy  it,  should  apply 
the  surplus  upon  the  other  executions,  according  to  the  order  of  their 
preference. 

The  fact  that  the  purchaser  under  the  first  execution  has  not  fuUy  paid  the 
purchase-money,  does  not  authorize  the  sheriff  to  sell  upon  the  execu- 
tion next  having  preference.  His  act  in  accepting  a  part  of  the  purchase- 
money,  obliges  him  to  take  the  proper  steps  to  coerce  payment  of  the 
residue. 
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ERROR  to  the  Wayne  Circuit  Court.  May  Term, 

Stuart,  J. — This  was  a  bill  in  chancery  by  the  heira, 3 L:_ 

&c.,  of  OflfcJ  Shreeve,  deceased,  against  Benton  and  others.      Benton 
Benton  answered.    The  other  defendants  made  default.      Shbxstx. 
The  cause  was  set  down  for  hearing  on  the  bill^  answer  of  Tuesday, 
Benton,  depositions,  &;c.,  and  there  was  a  decree  in  favor  of  ^"^ 
the  complainants.    Benton  prosecutes  this  writ  of  error. 

It  appears  that  on  the  27th  of  May,  1837,  lot  No.  60,  in 
Richmond,  owned  by  one  Forsfia,  was  mortgaged  to  Joseph 
Derickson,  to  secure  the  payment  of  200  dollars,  and  inte- 
rest at  10  per  cent.  On  the  24th  of  May,  1838,  Forsha 
sold  and  conveyed  the  lot  to  Olds.  In  November  following 
Olds  mortgaged  the  lot  to  one  Oreen,  to  secure  the  pay- 
ment of  200  dollars.  And  in  December,  1838,  Olds  exe- 
cuted a  second  mortgage  on  the  same  lot  to  Shreeve,  to 
secure  another  200  dollars,  with  10  per  cent,  interest. 
Derickson  assigned  his  mortgage  to  Sa7'ah  Derickson,  and 
Keefer  became  the  remote  assignee  of  Greenes  mortgage. 

Both  these  latter  mortgages  were  afterwards  foreclosed. 
The  Derickson  decree  was  against  Forsha  and  Olds,  as 
defendants;  the £e^^ decree  against  0/(f$ alone.  Shreeve, 
the  junior  incumbrancer,  was  not  made  a  party  to  either. 

Executions  were  issued  on  the  several  decrees,  and 
placed  in  the  hands  of  the  sheriff  about  the  same  time, 
though  there  is  some  confusion  of  dates.  On  the  30th  of 
Janvary,  1841,  the  lot  was  sold  on  the  Derickson  decree 
to  Caleb  Shreeve  for  560  doUcirs.  Shreeve  paid  232  dollars 
and  60  cents  on  the  Derickson  execution,  and  failed  to 
complete  the  further  payment  embraced  in  his  bid.  No 
deed  was  ever  made  or  tendered  by  the  sheriff,  nor  any 
further  steps  taken  by  him  to  compel  Shreeve  to  pay.  The 
sheriff  returned  the  execution  indorsed  according  to  the 
facts.  The  Derickson  decree  was  entered  satisfied  of  re- 
cord, with  an  express  reference  to  the  return  of  the  sheriff 
as  to  the  mode  of  payment, 

On  the  same  day,  January  30,  1841,  the  sheriff  sold  the 
same  lot  on  the  Keefer  decree  to  Benion,  for  25  dollars. 
Deed  by  the  sheriff  to  Benton  accordingly. 

Shortly  after,  C(deb  Shreeve  died,  leaving  the  complain- 
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Maj  Term,    ants  below  his  heirs,  &c.     Olds  is  also  dead,  leaving  the 

^ —  defendants  of  that  name  his  heirs,  &c.     Keefet',  the  as- 

"^^  signee  of  the  Green  mortgage,  was  a  party  defendant. 
Shbkktx.  Thus  all  the  parties  having  an  interest  in  the  subject 
matter  were  before  the  Court. 

The  answer  of  Benton  puts  nothing  in  issue  material  to 
the  decision  of  this  cause. 

The  bill  contains  four  alternative  prayers.  •  One  is  for 
the  specific  performance  of  the  sherifi^'s  sale  on  the  Der- 
ickson  decree.  That  such  a  sale  may  be  enforced  in 
equity,  is  not  without  authority;  but  in  this  state  it  has 
been  doubted.  8  Blackf.  105.  Even  if  such  sale  could 
be  enforced,  the  heirs  of  Shreeve  are  not  in  a  position  to 
«eek  it  successfully.  Neither  by  their  ancestor  nor  by 
them  was  the  purchase  completed.  To  entitle  a  pur- 
chaser to  such  relief,  he  must  have  paid  the  money,  or 
offered  to  pay  it.  He  must  follow  up  the  tender  by  bring- 
ing the  money  into  Court.  Nor  wUl  specific  performance 
be  decreed  where  there  has  been  unreasonable  delay  on 
the  part  of  the  purchaser.  4  Scam.  202. — 4  J.  C.  R.  559. 
—4  Rand.  478. 

Another  of  the  alternative  prayers  was,  that  the  Shreeve 
heirs  be  subrogated  to  the  rights  and  remedies  of  Sarah 
Derickson.  That  was,  in  substance,  the  decree;  and  it  is 
correct,  as  far  as  it  goes.  Shreeve  had  paid  off  that  de- 
cree with  the  obvious  purpose  of  protecting  his  own  junior 
mortgage.  He  was  not  a  party  to  the  foreclosure,  and, 
perhaps,  he  was  still  entitled  to  redeem.  But  it  is  suffi- 
cient that  he  had  an  interest  to  protect,  and  it  is  but  fair 
to  presume,  what  the  whole  transaction  tends  to  show,  that 
he  acted  with  reference  to  the  protection  of  that  interest. 
He  was,  therefore,  entitled  to  be  subrogated.  2  Story 
480.— 7  Paige  248. — Leading  E.  C.  80-7. — Peet  v.  Beers, 
at  the  present  term.  (1 )  The  case  of  Eddy  v.  Traver^  et  al., 
is  a  strong  illustration  of  the  leaning  of  the  American 
courts  in  favor  of  the  doctrine  of  subrogation.  6  Paige 
521.(2) 

Another  of  the  alternative  prayers  of  the  bill  is  directed 
against  the  validity  of  BenttnCs  purchase.    BenUm  had  no 
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lien  on  the  lot,  no  rights  to  protect.    Nor  ia  he  a  pur-   ^^7  '^^^^» 

chaser  without  notice;  for  he  had  constructive  notice  of 1— 

the  several  mortgages.  He  had  also  constructive  notice  Bmrrow 
of  all  the  facts  returned  by  the  sheriff  as  to  the  sale  on  8bbxb?x. 
the  Derickson  decree,  and  the  payment  of  part  of  the  pur- 
chase-money by  Shreeve.  Indeed,  his  answer,  connected 
with  other  circumstances,  goes  far  to  establish  actual 
knowledge.  At  the  time  Benton  purchased  for  25  dollars, 
most  of  the  witnesses  concur  that  the  lot  was  worth  500 
to  000  dollars;  at  the  time  of  taking  the  depositions, 
1,300  dollars;  and  that  the  rents  and  profits  eiyoyed  by 
BejUon  were  more  than  equal  to  the  improvements  he  had 
made. 

It  thus  appears  that  the  price  paid  was  about  a  twenty- 
fourth  part  of  the  value  of  the  lot  at  the  date  of  the  pur- 
chase. On  this  ground,  counsel  contend  that  the  sale  to 
Benton  was  fraudulent  and  void,  and  rely  on  1  Blackf. 
410. — 6  J.  C.  R.  411.  But,  on  close  examination,  it  wBl 
be  seen  that  neither  of  these  cases  is  in  point  The 
ground  on  which  those  sales  were  set  aside  was,  that  the 
sheriff  put  up  and  sold  at  one  time  a  large  quantity  of 
land,  susceptible  of  division,  and  which  should  have  been 
offered  in  suitable  parcels.  The  amount  due  on  the  exe- 
cution, and  the  price  the  land  sold  for,  are  thrown  in  by 
the  Court  in  giving  the  history  of  the  case,  merely  as  sup- 
plemental. Here  there  is  no  pretence  that  the  property 
could  have  been  advantageously  divided,  but  only  that 
the  price  was  inadequate. 

As  to  what  is  inadequacy  of  price,  the  books  are  not 
agreed.  Some  authorities  place  the  standard  at  one 
point,  others  at  another.  And  in  general,  courts  pay 
great  regard  to  the  circumstances  and  the  equities  involved 
in  each  case.  Under  the  civil  law,  contracts  for  the  sale 
of  land  were  rescinded  if  the  price  was  below  half  the 
value.  1  Story  Eq.  sec.  244, et  infra.  So  it  was  in  France^ 
before  the  revolution.  Keniy  chancellor,  in  2  J.  G.  R.  1. 
Perhaps  a  stranger,  speaking  of  our  appraisement  laws, 
would  refer  them  to  the  same  class.  At  an  early  day,  our 
statute  placed  the  standard  at  one-half;  later,  at  two-thirds, 
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May  Term,   &c.    True,  at  the  date  of  the  Keefer  mortgage,  there  was 

^^ —  no  appraisement  law  in  force.    Yet,  in  the  coneideration 

"^^      of  doubtful  cases,  under  judicial  sales,  the  repeatedly  ex- 

Shasbyx.     pressed  opinion  of  the  legislature,  as  to  what  the  standard 

should  be  in  such  sales,  is  not  without  its  uses  to  our  own 

courts  in  aiding  them  to  come  to  correct  conclusions  as 

to  adequacy  or  inadequacy  of  price. 

In  relation  to  different  contracts,  courts  recognize  dif- 
ferent standards.  Thus  Chancery  will  often  refuse  to 
enforce  specific  performance  of  a  contract,  which,  if  exe- 
cuted, it  would  also  refuse  to  set  aside,  leaving  the  parties 
to  their  legal  remedies.  2  Story's  Eq.  6. — 11  Peters  229. 
—3  Cow.  E.  445.— Sax.  320.— 2  Blackf.  431.  In  Seynunir 
V.  Dehmcy,  Kent,  Chancellor,  refused  specific  performance, 
adding,  that  the  inadequacy  of  price  was  so  great  (one- 
half)  as  to  give  to  the  contract  the  character  of  hardship, 
unreasonableness  and  inequality.  6  J.  C.  R.  222. 
'  In  regard  to  the  rescission  of  contracts  on  account  of 
price,  there  is  a  general  concurrence  of  authority  in  this 
rule,  that  mere  inadequacy  of  price  is  not  sufficient  ground 
to  set  aside  a  sale,  unless  the  inadequacy  be  so  gross  as 
to  be  of  itself  evidence  of  frcCud.  Osgood  v.  Franklin^ 
2  J.  C.  R.  1 — affirmed  by  the  Court  of  Errors  on  appeal. 
14  J.  R.  527.  Thus,  also,  land  estimated  by  the  witnesses 
at  from  3,000  dollars  to  3,500  dollars,  was  sold  for  2,900 
dollars;  held,  that  the  inadequacy  was  not  so  gross  as  to 
indicate  fraud.  1  Hoff.  C.  R.  37.  So  where  land  valued 
at  1,800  dollars,  was  sold  at  sheriff's  sale  for  400  dollars, 
it  was  held  by  this  Court  that  the  consideration  could  not 
be  considered  grossly  inadequate.  2  Ind.  442.  On  the 
other  hand,  where  a  trustee  sold  and  conveyed  the  trust 
lands  worth  500  dollars,  for  50  dollars,  (one-tenth  the 
value)  the  sale  was  set  aside  as  fraudulent. 

In  view  of  these  authorities,  it  is  easy  to  conclude  that 
the  price  paid  by  Benton  was  grossly  inadequate. 

But  the  authorities  indicate  a  further  distinction  be- 
tween private  and  public  sales. 

The  rule  that  a  sale  will  be  set  aside  for  gross  inade- 
quacy of  price  applies  only  to  private  sales,  and  not  to 
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sales  at  public  auction.     1  Freem.  441.    So  in  LmngsUm   May  Term, 


1853. 


V.  Byj-nCf  the  Court  of  Errors  held  unanimously  that  inade- 
quacy of  price  was  not  sufficient  to  invalidate  a  judicial      ^^^^ 
sale,  unless  there  be  additional  circumstances  to  justify      Shreevi. 
it.     And  that  decision  is  placed  on  the  authority  of  Lord 
Elderly  in  Whiie  v.  Damon,  7  Yes.  Jr.  34,    See,  also,  ac- 
cordingly, 3  Hay. — 1  Spears's  Ch.351. — 2  Green's  Ch.460. 

TJie  rule  to  be  deduced  from  these  authorities,  as  ap- 
plicable to  this  case,  is,  that  grods  inadequacy  of  price  is 
not  sufficient,  of  itself,  to  set  aside  a  judicial  sale  like 
that  to  Benton;  but  that  such  inadequacy  may  be  a  con- 
trolling element,  in  connection  with  other  circumstances. 
The  reason  given  in  the  books  for  this  distinction  between 
public  and  private  sales,  is,  by  no  means,  satbfactory. 
At  first  thought,  the  string^icy  should  be  the  other  way. 
It  would  seem,  howev^,  to  have  been  recognized  as  the 
law,  by  this  Court,  in  a  very  strong  case,  which,  under  all 
the  circumstances,  presses  the  doctrine  to  its  utmost  ten- 
sion. Boe  V.  BosSy  2  Ind.  99.  In  that  case,  the  sheriff  sold  ' 
a  house  and  lot  worth  1,200  to  1,500  dollars,  for  111  dol- 
lars, and  the  Court  held,  that  in  the  absence  of  fraud, 
the  price  was  not  inadequate. 

It  only  remains  to  inquire  whether  the  case  under  con- 
sideration furnishes  any  of  the  ^^  additional  circumstances" 
contemplated  by  the  authorities.  We  think  it  does.  The 
number  of  paities  having  equitable  liens  on  the  lot,  is  a 
circumstance  of  no  inconsiderable  weight.  In  most  of  the 
authorities  cited,  the  question  arose,  as  uiBoey.  JZos^,  supra, 
directly  between  the  execution-defendant  and  the  pur- 
chaser in  an  action  at  law.  Such  is  the  position,  in  part, 
of  the  heirs  of  Olds,  in  this  case,  to  Benton,  They  reaped 
the  benefit  of  all  the  mortgages.  Theirs  was  the  fault 
that  these  mortgages  were  not  paid  off  without  legal  pro- 
cess. If  they  stood  alone,  the  heirs  of  Olds  would  pre- 
sent a  feebler  claim  to  equitable  relief.  Not  so  with  the 
other  parties.  They  advanced  their  money.  They  took 
this  lot  as  the  security.  It  was  ample,  or  nearly  so,  for 
the  purpose.    With  great  force  and  justice  do  they  appeal 
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Maj  Tenn,   fo  the  equity  of  the  courts  not  to  suffer  them  to  be  de- 

! —  frauded  under  the  forms  of  legal  process. 

BrorroK  There  is  another  circumstance,  of  a  very  conclusive 

SHRnmE.  character.  The  sale  of  the  lot  on  the  Derickson  decree, 
placed  at  the  disposal  of  the  sheriff  more  than  sufficient 
to  pay  both  mortgages.  The  sum  (560  dollars)  was  in 
contemplation  of  law,  in  the  hands  of  the  officer  for  the 
▼ery  purpose  of  paying  both.  If  Shreeve  refused  to  com- 
plete the  purchase,  the  law  pointed  out  to  the  sheriff  seve- 
ral modes  of  procedure.  His  act  in  accepting  part  of 
the  purchase-money,  committed  him  to  one  course — ^to 
take  the  proper  steps  to  coerce  payment,  and  apply  the 
balance  of  the  bid  on  the  Keefer  decree.  To  sell  on  the 
junior  decree,  after  he  had  sold  on  the  senior  for  sufficient 
to  pay  both,  was  useless  trifling.  There  was  nothing  fur- 
ther which  the  sheriff  had  a  right  to  sell  on  the  Keefer 
decree,  or  that  Benton  could  purchase. 

Here,  then,  was  property  encumbered  by  three  mort- 
gages, of  sufficient  value  to  pay  nearly  all  of  them,  al- 
ready sold  on  a  senior  mortgage,  resold  on  a  junior 
mortgage,  for  a  trifle,  and  to  one  having  no  interest  in 
the  lot,  leaving  the  creditors  unpaid,  the  security  exhaust- 
ed, and  the  mortgagor  still  liable  for  the  debts  as  the  law 
then  stood.  To  support  such  a  sale,  a  Court  of  equity 
should  require  very  strong  authority,  directly  in  point,  and 
based  upon  very  strong  reasons  of  public  policy. 

We  therefore  conclude  that  the  second  sale  was,  under 
all  the  circumstances,  a  gross  abuse  of  his  power  on  the 
part  of  the  officer^-a  fraud  on  Keefer y  and  on  all  the  par- 
ties interested.  Connecting  the  acts  of  the  officer  with 
the  position  and  knowledge  of  Benton^  the  transaction  was 
clearly  fraudulent,  and  must  be  declared  void.  5  Blackf. 
260.   . 

The  evidence  fully  sustains  the  decision  of  the  Court 
below,  that  the  rents  and  profits  ei\joyed  by  Benton  were 
an  equivalent  for  the  improvements  he  had  made.  A 
strict  adherence  to  the  aulborities  would  deprive  Benton 
of  the  interest  on  the  25  dollars  purchase-money.   1  Dana 
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56.-2  id,  374.-4  id.  507.— 5  id.  119.  But  there  are 
also  nnmerous  authorities  the  other  way.  With  the  rescis- 
sion of  the  contract,  and  the  refunding  of  the  purchase- 
money,  it  seems  the  vendee  {Benton)  should  be  required 
to  deliver  possession  of  the  premises.    4  Ham.  229. 

The  case  is  now  in  a  position  to  enable  the  Court  below 
to  administer  equitable  relief  to  all  the  parties.  The 
Shreeve  heirs  represent  the  first  and  third  mortgages, 
Keefer  and  Benton  the  second  mortgage,  and  the  heirs  of 
Olds  the  equity  of  redemption.  The  latter  should  be 
aUowed  a  reasonable  time,  say  sixty  days,  to  discharge 
the  incumbrances;  in  default  thereof,  the  lot  should  be 
sold  and  the  liens  paid  in  the  order  of  their  priority. 

Per  Curiam. — The  decree  is  reversed — ^the  parties, 
plaintiff  and  defendants,  to  pay  their  own  costs.  Cause 
remanded  with  instructions  to  the  Circuit  Court  to  enter  a 
decree  in  accordance  with  the  principles  above  indicated. 

C.  JET.  Test,  for  the  plaintiff. 

/.  Perry,  for  the  defendants. 


May  Tenn, 
1853. 

Bkktoit 

▼. 
Sbbskti. 


(1)  AnU,  p.  46. 

(2)  Id  Eddjf  y.  Traner,  cited  in  the  text,  the  facts  were  these :  O,  Bddg, 
the  anoestoTj  died  intestate  in  18S8,  leaving  four  children,  of  whom  SaUy, 
the  wife  of  Traver,  was  one.  In  April,  1829,  Traver  and  wife  eonyejed 
with  warranty  to  Ro$$,  their  undivided  one-fourth  of  a  parcel  of  the  real 
estate  of  which  the  intestate  died  seized,  leaving  their  undivided  interest 
in  the  premises  of  which  partition  was  sought  in  this  case,  undisposed 
of.  The  personal  estate  of  the  intestate  being  found  insufficient  to  pay  the 
debts,  the  personal  representative  obtained  an  order  to  seU  a  part  of  tha 
lands  eonvejed  by  Traver  and  wife  to  Rds$;  and  the  proceeds  thereof  were 
applied  to  the  payment  of  the  intestate's  debts.  As  Traver  and  wife  stiU 
owned  their  undivided  one-fourth  of  the  premises,  which  were  subsequently 
decreed  to  be  sold  in  the  partition  suit,  Rose  claimed  to  have  an  equitable 
lien  on  their  undivided  interest  therein,  to  remunerate  him  for  his  one* 
foorth  of  the  lands  sold  as  aforesaid,  the  proceeds  of  which  were  applied 
to  debts  for  the  payment  of  which  Traver  and  wife  were  liable  on  account 
of  the  lands  descended  to  the  wife.  Rose  also  claimed  interest  from  the 
time  he  was  divested  by  the  sale.  On  this  state  of  facts,  the  chancellor 
held  that  Rou  had  an  equitable  lien  upon  the  residue  of  the  lands  remain- 
ing in  the  hands  of  Traver  and  wife,  to  the  extent  of  his  share  of  the  pro- 
ceeds of  the  land  sold  by  the  order  of  the  surrogate.  And  he  lays  it  down 
as  an  established  principle  of  equity,  that  a  surety,  or  one  who  stands 
like  Rcee,  in  the  situation  of  a  surety,  is  entitled  to  be  subrogated  to  all 
the  rights  ind  remedies  of  the  creditor  whose  d^t  he  is  compelled  to  pay, 

Vol.  IV.— 10 
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Hay  Term,    as  (o  aaj  fund,  lien,  or  equity  which  the  creditor  had  against  any  other 

1853.        person  or  property  on  account  of  such  debt.    In  the  course  of  his  opinion » 

Wi^Ty^y^'  ^®  chancellor 'cites  Watts  v.  Kinney,  3  Leigh's  R.  272,  where  the  sureties 

▼.  had  actually  paid  the  debt,  so  that  the  lien  of  the  creditor's  judgment  was 

discharged  at  laW;  yet  the  Court  decided  that  the  sureties  were  in  equity 

entitled  to  the  benefit  of  the  judgment,  as  a  lien  on  the  land,  against  the 

claims  of  an  attaching  creditor. 


MoyfU. 


WoRTMAN  V,  Ash. 


The  declaration  in  a  suit  brought  by  an  infant,  did  not  show  that  the  next 
Ihend  named  therein  was  admitted  by  the  Court,  nor  that  he  filed  his 
consent  to  act  as  such,  agreeably  to  the  statute ;  but  no  objection  was 
made  to  the  declaration,  on  that  account,  before  verdict.  Held,  that, 
after  yerdict,  the  objection  must  be  considered  as  waived. 

Tuesday,  ERROR  to  the  Ripley  Circuit  Court. 


Davison,  J. — Trespass  by  the  defendant  in  error  against 
the  plaintiff  in  error.  Plea,  not  guilty.  Verdict  and 
judgment  for  the  plaintiff  below. 

The  commencement  of  the  declaration  is  as  follows : 
^  George  Ashy  (an  infant  under  the  age  of  twenty-one 
years,  by  his  next  friend,  Littkton  .4^A,)  complains  of 
George  W.  Wbrtman,  defendant,  in  a  plea  of  trespass,"  &c. 

The  plaintiff  objects  to  the  declaration,  because  it  does 
not  show  that  the  next  friend  therein  named  was  admit- 
,  ted  by  the  Court;  nor  does  it  show  that  he  filed  his  con- 
sent to  act  as  such,  agreeably  to  the  statute.  See  R.  S. 
1843,  p.  670,  SB.  58,  59,  60. 

Thiei  objection  was  not  presented  to  the  Cqurt  below ; 
and  it  seems  to  us,  that  it  is  one  that  should  have  been 
made  at  the  earliest  stage  of  the  proceedings.  We  are 
referred  to  Shirley  v.  Hagarj  3  Blackf.  225.  In  that  case 
it  was  held  that  a  declaration  stating  that  the  plaintiff 
sues  by  prochein  amy^  without  showing  the  plaintiff's  in- 
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fancy  and  the  prochem  canjfs  admission,  was  bad  on  gene-    ^^y  l^^nn* 
ral  demurrer.  


In  the  present  case,  the  plaintiff  failed  to  demur  to  the       ^^^ 
declaration.    His  objection  to  it  is  first  raised  in  this     Waltost. 
Court.    We  are  of  opinion  that  the  defect  complained  of 
must,  after  verdict,  be  considered  as  waived.      Usher  v. 
Camwdl,  3  Ind.  R.  210. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per  cent, 
damages  and  costs. 

/.  Rymauj  for  the  plaintiff. 

S.  S.  Bardingt  for  the  defendant. 


Ward  v.  Walton. 


187  in^ 


Tho  psiiies  to  a  written  contract^  not  under  seal,  may,  before  breacli,  enter 
into  a  valid  oral  contract  proyiding  for  its  discharge  hj  the  deliverj  of 
property,  or  in  any  other  manner. 

By  agreement  between  the  maker  and  payee  of  a  promissory  note,  after  its 
easeation,  the  payee  was  to  receive  lamber  in  satisfaction  of  the  note; 
and  the  maker,  before  the  note  became  dne,  had  substantially  performed 
his  part  of  the  sgreement.  Held,  that  such  performance  was  a  sufficient 
defence  in  a  suit  against  the  maker  by  an  sssignee  to  whom  the  note  had 
been  indoned  after  it  became  due. 

APPEAL  from  the  Randolph  Circuit  Court  TWstfey, 

Davison,  J. — Ward  sued  Walton  before  a  justice  of  the  **y^- 
peace,  on  a  promissory  note  for  the  payment  of  25  dol- 
lars. The  note  was  dated  June  29, 1847,  and  payable  to 
Tf^and  /SAoto,  two  years  after  the  1st  of  January^  1848, 
and  by  them,  on  the  2d  of  Januarjf^  1850,  assigned  to  the 
plaintiff. 

The  defendant  before  the  justice  filed  six  special  pleas. 
The  first,  second,  third  and  sixth  pleas  will  not  be  no- 
ticed, as  they  present  no  point  in  the  case. 

The  fourth  plea  states  that  the  defendant  had  paid  the 
note  to  Wolf  and  /Sftoto  before  notice  of  the  assignment, 
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li»7  Jerm,   by  selling  and  delivering  to  them  certain  plank  Inmber, 
specified  in  the  plea,  and  that  they  accepted  and  received 
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^^       the  same  in  full  satisfaction  of  the  note. 


V. 


Wauov.  The  fifth  plea  allege^  that  the  defendant  paid  the  note 
to  Wdf  and  Suxui  before  notice  of  the  assignment,  as 
follows :  30  dollars  in  plank,  20  dollars  in  money,  10  dol- 
lars in  wheat,  and  10  dollars  in  wood,  which  he  prays 
may  be  made  a  set-ofi'  against  the  note.  The  defendant 
was  also  entitled  to  the  general  issue. 

The  justice  gave  judgment  for  the  defendant.  The 
plaintiff*  appealed.  In  the  Circnit  Court  the  cause  was 
submitted  to  the  Court  by  consent  of  the  parties.  The 
Court  found  for  the  defendant.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  finding  of  the  Court. 

There  is  a  bill  of  exceptions,  which  professes  to  con- 
tain all  the  evidence  in  the  cause. 

The  following  are  believed  to  be  the  material  facts  in 
this  case.  Sometime  in  the  fall  of  1848,  WdJ^xA  Shaw 
entered  into  a  contract  with  the  defendant  to  receive  of 
him  plank  lumber  in  payment  of  said  note.  The  plank 
was  to  be  five-eighths  of  an  inch  thick,  and  to  be  estimated 
at  the  price  of  62  and  one-half  cents  per  hundred,  at  the 
mill,  or  75  cents,  delivered.  In  ilfoy,  1849,  the  defendant, 
in  pursuance  of  that  contract,  delivered  to  them  four  hun- 
dred and  eighty  feet  of  plank,  of  the  value  of  3  dollars  and 
60  cents.  About  the  1st  of  Janvaryy  1850,  Wolf  and  Shaw 
notified  the  defendant  that  they  should  not  want  the  plank, 
not  sawed,  until  the  summer  of  1850;  to  stick  what  was  to 
be  sawed  up  at  the  mill,  and  bring  on  the  lumber  then 
sawed.  The  plaintiff*,  in  January^  1850,  gave  the  defendant 
notice  of  the  assignment  of  the  note.  On  the  2d  of  FAm- 
ary,  1850,  the  defendant  delivered  to  Wolf  and  Shaw  one 
thousand,  six  hundred  and  ten  feet  of  plank,  worth  12  dol- 
lars and  7  cents,  and  on  the  3d  of  March  following,  five 
hundred  and  seventy  feet,  worth  4  dollars  and  20  cents. 
At  that  time  the  defendant  had  at  his  mill  one  thousand, 
four  hundred  and  forty-two  feet  of  plank,  of  the  value  of 
10  dollars  and  81  cents,  stuck  up  and  ready  to  be  delivered 
to  Wolf  and  Shaw^  upon  their  order.    In  Marchy  1850, 
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the  plaintifT  called  on  the  defendant  for  payment  of  the   X*7  ^w», 

note,  when  the  defendant  told  him  to  hold  on  until  the '- — 

next  week,  and  he  woald  pay  it.    He  also  stated  that         ^ 
SkaiD  had  agreed  to  take  payment  of  the  note  in  lumber.      Walton. 

It  seems  to  us  that  the  contract  set  up  by  the  defence^ 
constituted  a  valid  bar  to  the  action.  The  note  was  a 
contract,  not  under  seal,  and  it  was,  no  doubt,  competent 
for  the  parties,  before  breach,  to  enter  into  a  verbal  con- 
tract providing  for  its  discharge,  by  the  delivery  of  pro- 
perty, or  in  any  other  mode  agreed  on  between  them. 
Such  contract  was  made;  and  the  evidence  shows  that 
under  it  the  defendant  delivered  to  Wo^  and  Shaw  two 
thousand,  six  hundred  and  sixty  feet  of  plank,  a  part  of 
which  was  delivered  before  the  note  was  due.  It  is  also 
shown  that  the  defendant,  in  accordance  with  their  direc- 
tions, had  sawed  and  on  hand  one  thousand,  four  hundred 
and  forty-two  feet  of  lumber,  to  be  delivered  to  them  upon 
their  order;  and  that  the  value  of  the  plank  delivered 
and  on  hand  for  delivery  was,  at  least,  equal  in  amount 
to  the  note  and  interest. 

In  Rhodes  v.  Thomas^  2  Ind.  638, it  was  held,  that  ''par- 
ties to  a  written  contract,  not  under  seal,  may,  after  its 
execution,  dissolve,  or  waive,  or  discharge,,  or  qualify  the 
contract,  or  any  part  of  the  same,  by  a  new  verbal  con- 
tract, aad  such  waiving,  &c.,  if  made  before  breach,  will  be 
a  good  defence  in  a  suit  on  the  contract."  This  author- 
ity we  regard  as  decisive  of  the  question  before  us. 

The  facts  presented  by  the  record,  in  our  opinion,  pro- 
duce a  strong  case.  Here  was  not  only  a  new  verbal 
contract  for  the  discharge  of  the  note  in  plank,  entered 
into  before  the  note  was  due,  but,  at  least,  a  substantial 
performance  of  it  by  the  maker  of  the  note. 

The  evidence  shows  that  in  Marchy  1850,  the  plaintiff 
called  on  the  defendant  for  payment  of  the  note,  when  he 
told  him  to  hold  on  until  the  next  week,  and  he  would  pay 
it;  at  the  same  time  stating  that  Shaw  had  agreed  to  take 
lumber  for  the  note. 

The  plaintiff  contends  that  this  promise  should  have 
been  considered  binding  on  the  defendant  to  pay  the  note 


78 

May  Tenoj 
1858. 

Oaktie 

T. 

Srarcsa. 


CASES  IN  THE  SUPREME  COURT 

to  the  plaintiff.  We  are  not  of  that  opinion.  That  prom- 
ise does  not  appear  to  have  been  founded  upon  any  eon- 
sideration;  nor  does  it  appear  that  the  proposal  to  the 
plaintiff,  "  to  hold  on  until  the  next  week,"  was  accepted 
by  him.  And,  moreover,  the  statements  of  the  defendant, 
on  the  occasion  referred  to,  when  taken  together,  obvi- 
ously show  that  he  did  not  intend  to  admit  that  he  was 
liable  to  pay  the  note. 

We  think  the  motion  for  a  new  trial  wiEus  correctly  over- 
ruled. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

D.  Kilgore  and  W.  A.  PeeUe^  for  the  appellant. 

B.  McCldlandj  for  the  appellee. 


Carter  v.  Spencer. 

To  authorize  a  judgment  by  default  in  tlie  Probate  Oexat  against  an  ad- 
ministrator, under  the  R.  S.  1843,  he  must  have  been  served  with  pro- 
cess at  least  twenty  days  before  the  first  day  of  the  term. 

Where  the  declaration  consists  of  a  special  and  the  common  count,  and  the 
defendant  has  made  default,  the  common  count  should  be  dismissed, 
or  the  damages  assessed  by  a  jury ;  otherwise  the  judgment  will  be 
erroneous. 


Tue9day, 
May2i, 


ERROR  to  the  Cass  Circuit  Court. 

Perkins,  J. — Assumpsit  by  Spencer  against  Carter^  ad- 
ministrator upon  the  estate  of  Tiptarty  deceased,  in  the 
Cass  Probate  Court.  The  declaration  contained  a  special 
count  on  an  order  f<Mr  the  payment  of  money,  and  the 
common  counts.  Process  was  served  on  the  defendant 
less  than  twenty  days  before  the  first  day  of  the  term  of 
the  Court  to  which  the  writ  was  returnable.  There  was 
a  judgment  for  the  plaintiff  on  the  default  of  the  defend- 
ant, and  an  assessment  of  damages  by  the  Court. 

Process  should  have  been  served  twenty  days  before 
the  first  day  of  the  term  of  the  Court  at  which  judgment 
was  rendered.    Janes  v.  Roland^  6  Blackf.  272.    This  case 
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ia  under  the  statates  of  1848.    As  to  the  common  counts  May  Term, 

a  naBe  prosequi  should  have  been  entered,  or  the  damages 

should  have  been  assessed  by  a  jury.    Starbuck  v.  Lazenby^        ^" 
7  Blackf.  268.  Swra. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  D,  Pratt,  for  the  plaintiff. 


CoE  V.  SMrru,  Administrator. 

Where  an  attorney  at  law  enga§^s  to  defend  a  canae  for  a  specific  sum,  and 
dies  before  the  cause  is  determined,  his  administrator  may  recover  from 
the  client,  upon  the  quaiaum  meruit,  the  amount  which  the  intestate's 
services  were  really  worth  to  him. 

The  recovery  cannot,  however,  exceed  the  contract  price,  or  the  rate  of  it 
for  the  part  of  the  service  performed. 

Where  the  general  issue  is  in,  and  special  pleas  are  filed  which  raise  no 
point  of  which  the  defendant  could  not  have  availed  himself  under  the 
general  issue,  the  question  whether  the  Circuit  Court  improperly  set 
aaide  the  special  pleas,  is  an  immaterial  one. 

ERROR  to  the  Marion  (Circuit  Court.  m^' 

Perkins,  J. — Assumpsit  by  Smitfi,  administrator  of  Stoeet^ 
seTy  against  Coe,  for  work  and  labor,  &c.,  performed  for 
the  latter  by  Sweetser^  in  his  lifetime.  The  cause  was 
tried  by  the  Court  upon  the  general  issue,  and  a  judgment 
was  rendered  for  the  plaintiff  for  175  dollars. 

Three  special  pleas  were  filed  by  the  defendant  and  set 
aaide  by  the  Court  on  the  motion  of  the  plaintiff;  but 
they  raised  no  point  in  the  defence  of  which  the  defendant 
could  not  have  availed  himself  under  the  general  issue, 
and  the  action  of  the  Court  in  reference  to  them  was,  con- 
sequently, immaterial. 

The  facts  in  the  case,  shortly  stated,  are,  that  Coe  em- 
ployed Sweeiser^  a  lawyer,  to  defend  a  suit  at  law  for  him, 
agreeing  to  pay  him  for  so  doing,  500  dollars.    Sweetser 
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May  Term,   labored  in  the  defence  for  a  time,  but  died  before  the  suit 

. — '- —  was  determined,  and  Coe  employed  another  lawyer  to 

^*  continue  the  defence.  Thre  suit  is  by  Sweetser*s  adminis- 
Smeth.  trator  against  Coe^  not  upon  the  contract,  but  upon 
the  qwantvM  mervity  to  recover  from  Coe  the  amount 
that  8weetser*s  services  were  worth  to  him.  It  is  con- 
tended that  the  suit  cannot  be  sustained  because  the 
contract  for  the  service  was  entire,  and  the  service  has 
not  been  fully  performed.  There  are  numerous  authori- 
ties that  sustain  this  position.  They  decide  that  in  the 
case  of  an  entire  contract,  there  can  be  no  division  or 
apportionment.  Cutter  v.  Powell^  in  which  the  adminis- 
trator of  a  sailor,  who  had  contracted  to  perform  a  voyage 
for  a  certain  sum,  and  died  before  its  termination,  was 
denied  the  right  of  recovering  anything  for  the  part  per- 
formed, may  *be  regarded  as  a  leading  case.  jfiTi^n/,  vol. 
3,  p.  471,  note,  says,  at  common  law,  "if  a  servant  was 
hired  for  the  month  or  year,  and  the  service  ceased  within 
the  time,  there  was  no  apportionment  of  wages  for  the 
actual  time  of  service,  though  the  rule  operated  in  some  . 
cases  most  unjustly.'' 

In  some  courts,  however,  this  doctrine  seems  to  have 
been  doubted,  if  not  denied.  Kenty  to  the  observation 
above  quoted,  adds :  "  The  old  rule  is  now  held  to  be  re-j 
laxed,  and  wages,  it  is  understood,  may  be  apportioned| 
upon  the  principle  that  such  is  the  reasonable  construe^ 
tion  of  the  contract  of  hiring.  Lawrence  J.,  6  Term  RJ 
326.  MdClure  v.  PycOt,  4  McCord,  2Q.—Bacot  v.  Parnea, 
2  BaQey  S.  C.  R.  424."  And  Judge  Story,  in  Brooks  v. 
Byam,  et.  at,,  2  Story's  R.  525,  decided  in  1843,  seems  to 
think  the  maritime  law  should  have  been  applied  to  give 
a  different  decision  in  CtUter^\.  Powell,  He  says,  "  The 
case  of  Cutter  v.  Powell,  (6  Term  R.  320)  is  directly  in 
point,  although  I  entertain  considerable  doubt  whether, 
by  ihe  maritime  law,  the  contract  in  that  case  was  not 
divisible." 

But  ihe  present  suit  is  not  upon  the  special  contract, 
and  does  not  seek  to  recover  the  sum  stipulated  in  it,  or 
any  apportionment  of  it,  but  is  upon  a  common  count  in 
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assumpsit,  for  the  purpose  of  recovering  from  Coe  the   Hay  Term, 

reasonable  worth  of  Sweetsa^s  services  to  him,  and  rests  , ! — 

on  the  principle,  as  laid  down  by  Judge  Dewey  in  Lomax  ^' 
V.  Bailey^  7  Blackf.  599,  *<that  where  one  party  to  a  spe-  Shith. 
oial  entire  contract  has  not  compUed  with  its  terms,  but 
professing  to  act  under  it,  has  done  for  or  delivered  to  the 
other  party  something  of  value  to  him,  which  he  has  ac- 
cepted, no  action  will  lie  on  that  contract  for  the  work 
done  or  thing  delivered;  but  that  the  party  who  has  b€|en 
thus  benefited  by  the  labor  or  property  of  the  other, 
shall  be  responsible  on  an  implied  promise  arising  from 
the  circumstances,  to  the  extent  of  the  value  received  by 
him." 

This  principle  received  the  sanction  of  this  Court  in  the 
case  quoted  from,  in  MUnesy.  Vanhom^  8  Blackf.  198,  and 
in  McKinneyv.  Springer i{\)Epperleyy.  Bailey,(2)  and  Man- 
mile  V.  McCoy,  (3)  November  Term,  1851,  and  we  adhere  to 
the  decisions  in  those  cases.  In  Fenton  v.  Clark,  11  Vt. 
Rep.  557,  it  is  decided  that  where  A.  contracted ^with  B.  to 
labor  for  him  four  months  from  a  given  day,  at  10  dollars 
per  month,  and  to  receive  no  pay  until  he  had  worked  the 
four  months,  and  was  prevented  from  completing  the  four 
months'  labor  by  reason  of  sickness,  he  might  recover 
upon  a  qtioTUum  meruit,  for  the  services  performed ;  and 
die  case  of  BriOon  v.  Turner,  6  N.  H.  Rep.  481,  is  cited 
with  approbation.  This  decision  the. Supreme  Court  of 
Vermont  reaffirms  in  Seaver  v.  Morse,  20  Vt  Rep.  620. 

But  it  is  urged  in  this  case,  that  the  doctrine  laid  down 
in  Lomax  v.  BaUey  can  only  be  applied  in  cases  where  the 
benefited  party,  on  the  breach  of  the  contract,  wrong- 
fully fails  to  restore  to  the  other  party  what  has  been 
received  under  it,  and  thus  to  place  him  in  statu  quo,  and 
that  there  can  be  no  such  wrongful  failure  in  contracts 
for  personal  services,  because  the  parties,  in  such  cases, 
cannot  be  placed  in  statu  quo;  but  the  authorities  will  not 
justify  such  an  idea,  for  it  is  not  necessary  to  a  recovery 
in  any  case,  that  there  should  be  a  wrongful  refusal  to' 
restore  to  the  party  in  default  what  has  been  received, 
and  but  few  cases  occur  in  which  such  restoration  can 
Vol.  IV.— U 
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May  Term,   take  place,  and  the  party  knows  this  fact  while  receiving 

'. —  the  part  performance.     In  a  great  majority  of  cases 

y*  where  there  is  a  special  entire  contract  for  the  delivery  of 
3>"™*  articles  of  property,  such  as  pork,  hay,  wood,  &c.,  and  in 
which  actions  are  sustained,  consumption,  or  a  second  sale, 
takes  place  as  fast,  or  nearly  so,  as  the  delivery,  and 
without  the  expectation  that  the  contract  is  to  be  broken ; 
so  that  it  is  out  of  the  benefited  party's  power,  and  with- 
out fault  on  his  part,  when  the  breach  does  occur,  to  place 
the  opposite  party  in  the  condition  in  which  he  was  when 
he  entered  into  the  contract;  but  it  is  not  out  of  his  power 
to  make  compensation  for  what  he  cannot  return .  The  case 
of  Lomax  v.  Bailey,  supra,  where  one  party  had  furnished 
the  materials,  or  a  part  of  them,  out  of  which  the  other 
had  manufactured  for  him  machines,  was  one  in  which  the 
parties  could  not  be  placed  in  stettu  quo.  It  was  not  in 
the  power  of  the  receiver  of  the  machines  to  restore  to 
the  mechanic  his  labor  spent  in  making  them.  And  it  is 
this  reception  and  enjoyment,  with  the  known  inability  to 
make  specific  restoration,  upon  which  an  assumpsit  is 
raised.  The  principle  is  general  in  its  application;  it  is 
compensation  for  benefit  received  and  ei^joyed,  and  not 
the  restoration  of  the  specific  article  that  must  take  place ; 
and  the  doctrine  of  implying  an  assumpsit  from  circum- 
stances, is  not  new  to  the  law,  but  is  a  familiar  one.  If 
a  man  has  in  his  hands  the  money  of  another  which,  in 
equity,  he  should  pay  to  him,  the  law  will  imply  an  as- 
sumpsit to  pay  it;  2  Greenl.  p.  87;  and  why  not,  if  he 
has  received  benefit  from  the  property  or  labor  of  another, 
which  in  equity  he  should  pay  for,  imply  an  assumpsit  to 
pay  for  it?  tie  is  to  pay  no  more  than  the  amount  in 
which  he  has  been  benefited,  and  this  will  be  determined 
by  the  jury,  all  things  being  considered ;  the  manner  of  the 
breach  of  the  contract,  whether  with  or  without  cause ; 
the  inconvenience  and  damages  resulting,  &c.;  and  the 
amount  recovered  must,  in  no  case,  exceed  the  contract 
price,  or  the  rate  of  it  for  the  part  of  the  contract  per- 
formed. This,  policy  would  not  permit,  lest  a  temptation 
should  be  held  out  to  break  contracts  in  an  advanced 
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stage  of  performance,  in  hopes  of  higher  compenifation   ^^7  '^^^ 
than  might  be  stipulated  for  in  the  contract.  '- — 

We  think  the  suit  in  this  case  may  be  sustained.  y  * 

The  Circuit  Court  permitted  witnesses  on  the  trial  to  be  Smith. 
asked  the  question  generally,  what  were  the  services  of 
SweetscTj  rendered  in  the  suit  against  Coe^  worth?  and  it  is 
contended  here  that  the  Court  erred  in  so  doing.  It  is  in- 
sisted the  question  should  have  been,  of  what  benefit 
were  they  to  Coe?  and  undoubtedly  this  latter  would  have 
been  a  proper  question ;  but  as  the  Court,  on  the  trial, 
also  permitted  this  latter  question  to  be  asked,  and  the 
further  question,  what  damage  there  was  to  Coe  in  Sweet- 
ser*s  failing  to  complete  his  contract,  we  think  no  harm 
was  done  in  permitting  the  question  otyeeted  to,  to  be 
asked.  Indeed,  we  think  it  a  proper  question  to  be  put 
in  such  a  case  by  the  plaintiff,  as,  prima  fade^  the  benefit 
to  the  party  receiving  the  services  would  be  measured  by 
their  worth;  and  it  would  seem  to  be  the  appropriate  bu- 
siness of  the  defendant  to  bring  out  the  facts,  in  his  ex- 
amination, showing  that  such  was  not  the  fact  in  the 
particular  case. 

On  the  weight  of  evidence  we  cannot  disturb  the  find- 
ing of  the  Court.  (4) 

Per  Curiam. — The  judgment  is  afiirmed,  with  10  per 
cent,  damages  and  costs. 

U.  C.  Neuxxmb,  for  the  plaintiff. 

H.  O'Neal,  for  the  defendant. 

(1)  3  Ind.  R.  59.— (3)  Id.  72.^(3)  Id.  148.— <4)  This  case  overraleft 
the  doctrine  laid  down  in  De  Camp  ▼.  SteoeM,  4  Blackf.  24,  as  to  the  right 
of  recovery  upon  the  part  performance  of  an  entire  contract  for  personal 
nenrice. 
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May  Tenn, 

^ '. —  Priddy  V,  DODD. 

PaiDDT 

V, 

DoDD.  On  a  motion  for  a  new  trial  on  the  ground  that  certain  facts  can  be  proyed 
bj  an  absent  witness,  the  affidayit  of  the  witness  shoald  be  produced  if 
it  be  pr^icable  to  obtain  it. 

At  the  close  of  the  eyidence  in  a  cause,  the  plaintiff's  counsel  addressed 
the  jury  without  any  restraint  as  to  time.  The  defendant's  counsel  hay- 
ing declined  to  reply,  the  plaintiff  claimed  the  right  to  close,  the  aiga- 
ment,  which,  upon  objection  being  made,  the  Court  refused  to  permit. 
Held,  that  in  the  consumption  of  time  in  the  argument  of  causes,  much 
must  necessarily  be  left  to  the  discretion  of  the  judge  sitting  at  the  trial, 
and  that  discretion  not  appearing  in  this  case  to  haye  been  abused,  kdd, 
that  the  ruling  of  the  Oourt  should  not  be  distuibed. 

Where  the  error  assigned  Is  the  oywruling  of  a  motion  for  a  new  trial,  no 
points  will  be  regarded  by  the  Supreme  Oourt  as  arising  in  the  record, 
which  were  not  made  in  the  Court  below. 

mI^"^^'        appeal  from  the  BwntingUm  Circuit  Court. 

Stuart,  J. — Priddy  brought  replevin  against  Dodd  for 
a  horse.  Plea,  property  in  the  defendant.  Replication, 
that  the  property  was  not,  at,  &c.,  tiie  property  of  the 
defendant,  but  of  the  plaintiff,  &c.,  concluding  to  the 
country.  On  this  issue  the  cause  was  submitted  to  a 
jury.    Verdict  and  judgment  for  the  defendant. 

A  motion  for  a  new  trial  made  at  the  proper  time  was 
overruled.  The  evidence  is  all  set  out  in  a  bill  of  excep- 
tions. 

The  plaintiff  rested  his  motion  few  a  new  trial  solely 
on  his  own  affidavit,  setting  out  for  cause,  &c.,  that  he 
was  taken  by  surprise  by  the  evidence  of  one  of  the  de- 
fendant's witnesses ;  that  he  could  successfully  contradict 
said  witness  by  one  Henry  Ewbank;  that  Eubank  lived  in 
Huntington  county,  and  could  be  readily  procured  in  case 
a  new  trial  was  granted,  &c.  There  was  no  affidavit  of 
Eubank  as  to  what  he  would  swear  in  contradiction  of 
the  witness  in  question,  though  EwbarJc  seems  to  have 
been  present  at  the  trial ;  for,  in  another  part  of  the  bill 
of  exceptions,  it  appears  he  was  called  as  a  witness  for 
the  defendant,  and  testified  that  he  knew  nothing  about 
the  matter. 

The  motion  for  a  new  trial  was  correctly  overruled. 
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The  same  point  haa  been  decided  at;  least  twipe  by  thifi   May  Term, 
Court.    3  Blackf.  304.— 4  Blackf.  308.    In  the  latter  case,*     >  ^^^'   • 
the  Court  in  substance  say:  "If  the  plaintiff  finds  him-      ^*™^ 
self  unprepared  to  meet  the  defendant's  evidence,  it  is  in       Dodd. 
his  power  to  suffer  a  nonsuit.    It  would  be  giving  the 
plaintiff  too  great  an  advantage,  to  permit  him  to  take 
the  chance  of  a  verdict,  and  when  it, is  lost,  to  relieve  him 
from  its  consequences,  and  give  him  a  chance  with  an- 
other jury,  merely  because  the  evidence  against  him  was 
stronger  than  he  expected."    And  again,  "  If  he  would 
satisfy  the  Court  that  the  facts  could  be  j^roved,  he  should 
produce  the  affidavit  of  the  witnesses  themselves  to  that 
effect,  or  account  for  its  absence.''    We  see  no  reason 
why  this  case  should  be  made  an  exception  to  such  a 
salutary  rule. 

The  bill  of  exceptions  raises  a  further  question  in  rela- 
tion to  the  order  of  argument.  Uppn  the  close  of  the 
evidence,  the  plaintiff's  counsel  addressed  the  jury  with- 
out any  restraint  as  to  time.  The  opposite  counsel  de- 
clining to  reply,  the  plaintiff  claimed  the  right  to  close, 
which,  on  objection  being  made,  the  Court  refused  to  per- 
mit. To  this  ruling  the  plaintiff  excepts,  as  an  unwar- 
ranted invasion  of  his  rights. 

We  cannot  so  regard  it.  The  right  claimed,  like  many 
other  things  incident  to  the  progress  of  a  suit,  was  a 
matter  veiy  much  in  the  discretion  of  the  Court.  From 
the  state  of  facts  disclosed  in  the  bill  of  exceptions,  we 
cannot  say  that  the  discretion  was  abused.  The  pre- 
sumption is  in  favor  of  its  sound  exercise.  Perhaps  it 
was  in  accordance  with  one  of  the  rules  of  the  Hunting- 
tan  Circuit  Court.  If  so,  it  was  properly  enforced.  In 
the  consumption  of  time  in  examining  witnesses  and  argu- 
ing causes  to  the  jury,  much  must  necessarily  be  left  to 
the  discretion  of  the  judge.  It  is  peculiarly  within  the 
province  of  judicial  discretion  to  see  that  these  opera- 
tions are  not  needlessly  protracted,  to  the  delay  and 
detriment  of  other  business  on  the  docket. 

There  is,  moreover,  in  this  instance,  a  strong  com- 
mon sense  in  support  of  the  action  of  the  Court.    The 
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Maj  T«nn,    plaintiff  had  already  an  opportunity  to  present  his  case 

! —  to  the  jury,  which  the  record  shows  he  had  embraced 

^  faUy>  Aiid  rested.  '  If  he  did  not  put  the  jury  in  posses- 
Baks.  gion  of  his  views,  it  was  his  own  fault.  He  has  but  fallen 
into  the  snare  he  had,  perhaps,  spread  for  his  opponents. 
It  W€UB  no  invasion  of  the  rights  of  any  one  for  the  Court 
to  hold,  that  the  struggle  thus  closed  could  not  be  re- 
newed. 

We  have  been  thus  particular  because  the  point  is 
warmly  pressed"  by  counsel.    The  other  points  raised  in 
argument,  canncffc  be  regarded  as  arising  in  the  record. 
They  were  not  made  below — ^it  is  too  late  to  make  them 
here.    The  verdict  is  not  an  unnatural  sequence  from  the 
evidence,  and  should  not  be  disturbed. 
Per  Curiam, — The  judgment  is  affirmed,  with  costs. 
D.  D.  PraU,  for  the  appellant. 
/.  R,  Slacky  for  the  appellee. 


Orr  v.  Baker. 


11^  0^1  The  statute  which  exempts  persons  or  property  from  taxation,  is  to  be 

•    "^  construed  strietlj. 

The  statute  which  exempts  from  taxation  (ihe  lands  whereupon  eY&ry  build- 
ing erected  for  religious  worship  is  situate,  not  exceeding  ten  acres,  was 
not  intended  to  include  any  part  6f  the  land  which  is  diverted  to  secular 
uses  for  gain. 

WWiM»Aiy,         ERROR  to  the  Vanderburgh  Circtiit  Court. 

Stuart,  J. — Assumpsit  by  Baker  against  Orry  on  a  pro- 
missory note.  Plea,  failure  of  consideration.  Demurrer 
to  the  plea  sustained,  and  judgment  in  favor  of  the  plain- 
tiff below. 

The  plea  alleges  that  the  trustees  of  the  EvansvUle 
Presbyterian  church  were  seized  in  fee  of  lot  No.  107, 
in  Evan9ville,hemg  less  than  ten  acres,  to-wit:  fronting 
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on  Main  street  aeventy-five  feet,  and  on   Second  street   May  Term, 

one  hnndred  and  fifty  feet;  that  on  part  of  said  lot  the  1 — 

honse  of  worship  of  the  said  chnrch  was  erected;  that  \^ 
on  the  parcel  of  said  lot  not  occupied  by  said  meeting-  Baxsr. 
house,  business  houses  had  been  erected  and  rented  out 
by  said  trustees,  and  the  rents  and  profits  applied  to  the 
use  of  the  church;  that  the  improvements  so  rented,  &c., 
were  taxed  to  the  occupants  in  1850,  and  the  taxes  paid; 
that  in  the  same  year  the  city  of  EvansviBe  levied  a  city 
tax  for  railroad  purposes,  and  among  others,  on  that  part 
of  said  lot  No.  107,  so  leased,  &c.,  as  aforesaid,  viz., 
seventy-five  feet  on  Main  street  by  sixty  feet  back ;  that  on 
the  4th  of  November^  1850,  said  city  ^ax  being  unpaid,  the 
collector,  after  due  notice,  &c.,  sold  said  rented  part  of 
lot  107,  to  said  Bakery  for  38  dollars  and  75  cents,  the 
amount  of  tax  due  thereon,  and  executed  to  Baker  a  cer- 
tificate of  purchase;  that  on  the  1st  of  Marchy  1851, 
Baker  sold  the  tax-certificate  to  Orr^  for  50  dollars,  and 
thereupon  the  latter  executed  the  note  now  in  suit,  and 
the  former  assigned  the  certificate  in  consideration  of  and 
concurrently  with  each  other;  that  Baker  further  *^  war- 
ranted and  guaranteed"  to  Orr  that  the  tax,  &c.,  had 
not  been  paid,  &c.,  nor  had  the  premises  been  redeemed 
at  the  date  of  the  assignment;  that  Baker  further  agreed 
that  any  mistake,  either  of  fact  or  law,  should  render  the 
note  void,  &c.  The  pleader  then  avers  that  said  part  of 
said  lot  so  rented,  &c.,  and  so  owned  by  the  said  church, 
&c.,  both  at  the  date  of  the  assessment  of  the  said  city 
tax,  and  at  the  date  of  the  sale  aforesaid,  was  not  sub- 
ject to  taxation,  and  therefore  the  consideration  of  the 
note  had  failed.    Verification,  ^. 

If  we  paused  to  analyze  this  plea,  it  is  feared  we  should 
defeat  the  object  of  the  pleader,  and  come  to  conclusions 
unfavorable  to  its  legal  sufficiency.  He  obviously  wishes 
to  solicit  an  opinion  on  another  point. 

The  question  which  counsel  seek,  somewhat  circuitously, 
to  raise  by  the  pleadings,  is  whether,  under  the  R.  S.  of 
1843,  church  property,  built  up  with  business  houses,  and 
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May  Term,  used  for  Bccular  purposes,  is  exempt  from  taxation.    The 
clause  referred  to  reads,  "  every  building  erected  for  reli- 


y  gioufl  worship,  and  the  pews  and  furniture  within  the  same, 

Baub.  and  the  lands  whereon  such  building  is  situate,  not  ex- 
ceeding ten  acres,"  shall  be  exempt  from  taxation.  R.  S. 
1843,  p.  208. 

y/  The  true  theory  of  taxation  is  to  assess  all  property 
protected  by  the  law,  in  proportion  to  its  actual,  value. 
Exemptions  like  the  foregoing  are,  it  is  presumed,  made 
in  most  of  the  states.  It  is  easier  to  admire  the  motives 
for  such  exemption  than  to  justify  it  by  any  sound  argu- 
ment. The  objections  to  it,  even  where  religious  corpo- 
rations are  to  be  thus  favored,  are  both  on  principle  and 
historically  of  great  weight.  With  us,  especially,  there 
should  be  no  discrimination.  Only  let  tiie  theory  be  car- 
ried a  littie  further;  let  a  specific  tax  be  levied  to  support 
houses  of  worship,  and  it  will  speedily  attract  public 
attention.  Yet  the  one  is  precisely  the  same  in  principle 
as  the  other.  The  tax  from  which  one  class  of  persons  is 
exempt,  is  thrown  as  an  additional  burden  on  the  other 

'  classes.  To  say  that  such  is  the  practice  of  civilized  na- 
tions, is  not  sound.  It  is  rftther  an  apology  for  a  depar- 
ture from  principle.  Under  our  institutions,  there  is  no 
good  reason  why  one  species  of  property,  or  one  class  of 
persons,  should  be  exempt  from  the  common  burdens 
which,  for  the  common  good,  all  ought  equally  to  bear. 
Hence  these  exemptions,  as  they  are  contrary  to  common 
right,  are  not  to  be  favored  by  the  courts.  They  should 
be  confined  to  the  specified  objects,  and  to  such  as  by 
reasonable  intendment  the  legislature  must  have  had  in 
contemplation.  In  short,  the  statute  which  exempts  per- 
sons or  property  from  taxation,  is  to  be  construed  strictlV;^ 
Taking  this  rule  of  construction  for  our  guidance,  what 
is  to  be  understood  by  the  lands  on  which  a  house  for  re- 
ligious worship  is  situate? 

Generally  speaking,  a  house  may  be  said  to  be  situate 
on  all  the  lands  within  the  same  enclosure,  necessary  for 
its  proper  enjoyment,  and  actually  so  used  and  occupied. 
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Sheds,  wood-housee,  and  all  others  proper  for  the  couve*   ^&7  Term, 
nience  of  the  main  building,  are  also  fairly  within  the 


exemption.  y. 

The  church  in  question,  located  in  a  growing  city,  owns  Baks». 
a  lot  valuable  and  commanding  for  business  purposes. 
The  inducements  to  divert  it  from  religious  to  secular 
uses  are  tempting.  The  revenues  of  the  church  will  be 
thereby  increased.  Accordingly,  the  trustees  set  apart 
seventy-five  by  sixty  feet,  erect  business  houses,  and  rent 
them.  It  seems  pretty  clear  that  these  business  houses  are 
"  situate  "  where  they  are  erected,  and  that,  too,  to  the  exclu- 
sion of  the  house  of  worship.  We  might,  indeed,  fancy 
the  house  of  worship  situate  there  also.  But  it  is  not  pre- 
sumed desirable  to  resort  to  such  a  fiction  to  sustain  the 
claim  of  even  a  religious  corporation.  On  the  contrary, 
when  we  speak  of  the  house  of  worship  as  situate  on  one 
part  of  the  lot  and  the  business  houses  on  the  other,  we 
speak'  of  things  as  they  exist,  in  a  language  easily  under- 
stood. 

The  word  ''situate,"  as  here  applied,  is  a  term  of  relation. 
Relatively  to  us  the  church  in  question  is  situate  in  the 
dty  of  EvansviHe;  relatively  to  the  greater  part  of  the 
other  buildings  in  that  city,  it  is  situate  on  lot  107 ;  and 
relatively  to  those  business  houses  rented  as  aforesaid,  it 
is  situate  on  part  of  that  lot.  In  this  latter  sense  alone 
is  it  applicable  to  the  present  case.  The  house  is  situate 
on  so  much  of  the  lot  as  belongs  to  the  same  general 
owner,  and  is  aj^propriated  to  the  same  general  purpose. 
Where,  however,  any  part  of  the  lot  is  diverted  to  secular 
uses  for  gain,  it  ceases  to  be  exempt.  The  house  of  wor- 
ship is  no  longer  situate  on  such  part,  within  the  mean- 
ing of  the  statute. 

We  think  the  Court  ruled  correctly  in  sustaining  the 
demurrer  to  the  plea. 

The  other  sections  to  which  we  have  been  referred,  con- 
firm us  in  the  above  construction. 

The  provisions  of  the  statute  being  the  only  authority 
cited,  we  have  not  examined  any  other.    It  is,  however, 
matter  of  history,  that  several  of  the  states  have  similar 
Vol.  IV.— 12 
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exempttons.  Many  of  the  eastern  churches  are  rich  in 
city  property,  built  up  and  rented  out  for  secular  purposes. 
From  the  fact  that  no  reported  case  has  been  produced 
on  either  side,  it  is  presumed  there  is  none.  It  is  pre- 
sumed these  rich  religious  ccMrporations  have  prudently 
abstained  firom  agitating  a  doubtful  claim. 

If,  however,  there  are  authorities  throwing  other  Ught 
on  the  subject,  they  can  easily  be  brought  to  our  notice 
by  petition  for  a  rehearing. 

Per  Curiam. — ^The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

/.  E.  Blytkey  for  the  plaintiff. 

0.  Bakery  for  the  defendant. 


HooiLER  and  Others  v.  Folsom,  Administrator. 

To  constitute  a  breach  of  the  covenants  of  warranty  and  seizin  in  a  deed 
of  land,  there  must  have  been  an  entire  want  of  title  in  the  grantor 
when  the  deed  was  executed,  or  a  subsequent  eviction  by  paramount 
title. 


Jlf«y35. 


ERROR  to  the  Clay  Circuit  Court. 

Davison,  J. — ^Debt  by  Folsom  against  Hooker  and  others, 
on  a  writing  obligatory  for  the  payment  of  100  dollars. 
Plea,  failure  of  consideration. 

The  plea  alleges  that  the  writing  obligatory  sued  on, 
wdUi  given  in  part  payment,  viz.,  for  the  one-third  of  the 
purchase-money  of  a  certain  tract  of  land  purchased  by 
said  Hooker  of  one  Lewis  L.  Dams^  who  directed  the  writ- 
ing obligatory  to  be  made  to  the  plaintiff  below;  that 
Davis  conveyed  the  land  to  Hooker  by  deed  in  fee,  with 
covenants  of  warranty  and  seizin;  that  the  only  title 
Dafns  had  to  the  land  was  obtained  by  him.  at  sheriff's 
sale  upon  two  executions  issued  on  two  judgments  ren- 
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dered  in  the  Clay  Circuit  Court,  in  favor  of  one  Oabom    May  Term, 

and  against  one  Batjoley,  on  the  20ih  of  October,  1845; '- — 

that  afterwards,  on  the  6th  of  March,  1846,  the  same  H®^™^ 
lands  were  sold  to  one  Beasley,  by  the  sheriff  of  Clay  Folbom. 
county,  on  an  execution  issued  upon  a  judgment  rendered 
in  the  same  Court  against  said  Rowley ,  on  a  day  previous 
to  the  20th  of  October,  1845;  that  Beadey  had  obtained  a 
deed  from  the  sheriff  in  pursuance  of  the  sale  to  him,  and 
had  commenced  ejectment  against  Hooker  for  the  recovery 
of  the  land,  which  action  was  then  pending  in  said  Court. 
Demurrer  to  the  plea  sustained.  Judgment  for  the 
plaintiff. 

The  plea  avers  that  Hooker  received  a  deed  from  Davis 
for  the  land,  with  covenants  of  warranty  and  seizin;  but 
does  not  allege  a  breach  of  either  of  the  covenants.  Had 
either  of  them  been  broken  before  suit  brought  on  the 
writing  obligatory,  Hooker  might  have  set  up  that  matter 
in  his  plea,  as  a  failure  of  consideration. 

The  sheriff's  sale  to  Beadey  may  vest  in  him  the  para- 
mount title  to  the  land;  but  such  title  b%ig  in  him  would 
constitute  no  defence  to  this  action,  until  there  was  an 
eviction.  That  such  eviction  had  taken  place  is  not 
shown  by  an  averment  in  the  plea  that  Beadey  had  com« 
menced  ejectment  for  the  land,  and  that  the  action  was 
then  pending. 

The  plea,  to  have  constituted  a  valid  defence  to  the  ac- 
tion, should  have  alleged  either  an  entire  want  of  title  in 
Davis,  or  an  eviction  by  paramount  title.  Neither  of 
these  allegations  being  in  it,  we  think  the  demurrer  was 
properly  sustained.  Whisler  v.  Hicks,  5  Blackf.  100. — 
Smith  V.  Ackerman,id,  541. — Pomeroy  v.  Burnett,  8  id.  142. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per 
cent,  damages  and  costs. 

/.  P.  Usher,  for  the  plaii^tiffs. 

/.  ilf.  Hanna,  for  the  defendant. 
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May  Term, 

Hughes  v.  McClellabtd  and  Another. 


Hughes 
▼. 
HoOLSLtAND.   In  an  action  against  a  sheriff  for  failing  to  deliver  to  his  succeaaOT  in  office 
an  execution  placed  in  his  hands,  the  successor  is  not  a  competent  wit- 
ness to  prove  that  it  was  not  delivered  to  him. 

Wednetday,         ERROR  to  the  Fayette  Circuit  Court. 
*^  Davison,  J — ^This  was  a  proceeding  by  notice  and  mo- 

tion against  Hughes,  the  plaintiff  in  error,  as  sheriff  of 
Johnson  county. 

The  notice  alleges  that  McCldland  and  Pucket,  on  the 
10th  of  April,  1846,  recovered  a  judgment  in  the  Fayette 
Circuit  Court  against  Thomas  Williams  and  others,  for 
130  dollars  and  63  cents,  with  costs,  &c.;  that  on  the  3d 
of  June,  1847,  an  execution  was  issued  thereon,  which 
was,  on  the  9th  of  the  same  month,  received  by  Hughes, 
who,  at  that  time  and  for  the  space  of  one  year  thereafter, 
was  the  sheriff  of  Johnson  county ;  that  he  failed  during 
the  life  of  the  execution  to  levy  the  same,  although  he 
might  have  done  so;  and  that  he  did  not  return  said 
writ  within  twelve  months  from  the  time  he  received  it; 
nor  did  he  deliver  said  writ  to  his  successor  in  office. 

There  are  four  pleas.  1 .  The  general  issue — not  guilty, 
&c.  2.  That  while  Hughes  had  the  writ  in  his  hands,  but 
one  of  the  execution-defendants,  viz.,  Edward  Williams, 
resided  in  Johnson  county,  and  that  he  was  insolvent  and 
had  no  property  whereon  to  levy.  3.  That  in  the  month 
of  August  next  after  he  received  said  writ,  and  prior  to 
the  execution  thereof,  he  went  out  of  office,  and  there- 
upon he  handed  the  same  over  to  one  Robert  Johnson,  his 
successor  in  office.  4.  That  neither  of  the  Execution- 
defendants  had  property  within  his  bailiwick  whereon  to 
levy,  during  the  life  of  the  execution. 

The  first  plea  was  withdrawn.  Replications  were  filed 
in  denial  of  the  other  pleas. 

The  cause  was  submitted  to  the  Court.  Judgment  for 
the  plaintiffs  below. 

The  evidence  is  on  the  record.  It  was  proved  by  Cul- 
ver, a  witness,  that  Hughes  received  the  writ  on  the  9th  of 
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Juney  1847;  that  Edward  Williams  \v9lb  the  only  one  of  May  Term, 
the  execution-defendants  residing  in  Johnson  county ;  that 


he  was  reputed  insolvent,  and  that  Hughes  could  find  no      ^''^hbs 

property  whereon  to  levy  the  execution ;  that  his  term  of  MoCLKu.Ain). 

office  as  sheriff  expired  in  the  month  of  August ^  1847,  and 

that  Robert  Johnson  was  his  successor  in  that  office.     It 

was  also  proved  by  Siberty  another  witness,  that  Johnson 

went  into  office  on  the  2l8t  of  August^  1847,  and  that  the 

writ  was  in  his  hands  in  the  summer  of  the  year  1848. 

There  was  also  evidence  tending  to  prove  that  the  writ 

was  in  his  possession  during  its  life.     The  writ  was  issued 

on  the  3d  of  June^  1847,  and  an  indorsement  thereon, 

proved  to  be  in  the  handwriting  oi  Johnson j  shows  that  on 

the  13th  of  September^  1848,  he  returned  the  same  ^<no 

property,"  &c. 

The  plaintiffs  offered  Johnson  as  a  witness  in  the  case. 
Hughes  objected  to  his  admissibility  on  the  ground  that 
he  was  incompetent.  The  Court  overruled  the  objection. 
He  was  sworn,  and  testified,  inter  alia,  that  the  execution 
was  not  delivered  to  him,  nor  was  the  same  in  his  hands 
at  any  time  before  the  return-day  thereof. 

The  only  question  raised  is,  was  the  witness  incompe- 
tent on  account  of  interest? 

It  was  the  duty  of  Hughes^  upon  the  expiration  of  his 
term  of  office,  to  deliver  the  writ  over  to  Johnson^  as  his 
successor.  Whether  he  did  so,  was  an  important  inquiry 
on  the  trial.  The  testimony  of  Johnson  tended  directly 
to  prove  that  such  delivery  was  not  made,  and  thereby  to 
fix  upon  Hughes  a  breach  of  duty.  Johnson  went  into 
office  in  the  life  of  the  execution,  and  within  three  months 
after  it  was  received.  It  was  found  in  his  hands,  and  he 
made  return  thereon  after  the  proper  time  for  such  return 
had  elapsed.  The  facts  presented,  apart  from  the  testi- 
mony of  Johnson,  in  our  opinion,  clearly  establish  the  po- 
sition that  the  witness  was  at  least  prima  fade  liable  to 
the  execution-plaintiffs. 

Would  a  recovery  in  their  favor  in  this  proceeding  bar 
an  after  action  against  the  witness  for  the  same  cause  ? 
The  question  must  be  answered  in  the  affirmative.     The 
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M^  Tem,   general  rule  is,  that  a  verdict  is  evidence  only  between 

! —  the  same  parties,  or  snch  as  claim  under  them.    But  the 

OoinrAT  reason  of  the  rule  does  not  apply  when  the  verdict  is  pro- 
Ths  State,  duced  against  the  party  who  succeeded  in  the  former  ac- 
tion. 1  Phill.  Ev.  231,  233.  The  success  of  the  plain- 
tiffs in  this  cause  would  discharge  the  witness  of  all  lia- 
bility to  them.  Hays  v.  Gfrter,  4  Binn.  80.  Raymond  v. 
SwumsoT^  4  Blackf.  77.  Jenners  v.  Oldham,  6  Blackf .  235. 
McClvre  V.  Whitesidesy  2  Ind.  573. 

We  think  the  witness  had  such  an  interest  in  the  event 
of  the  proceedings  as  rendered  him  incompetent. 
Per  Curiam. — The  judgment  is  reversed  with  costs. 
S.  W.  Parker,  for  the  plaintiff. 
/.  A.  Fay  and  /.  8,  Newman,  for  the  defendants. 


Conway  v.  The  State. 

The  defendant,  indicted  for  suffSering  his  mart  to  be  run  in  a  horse-race, 
ofiered  to  adduce  in  evidence  at  the  trial,  a  justice's  docket,  showing 
that  he  had  been  complained  of  before  the  justice  and  fined  by  him  for 
suffering  his  hor»e  to  be  run  in  a  horse-race,  and  to  prove,  by  parol,  that 
it  'was  a  mare,  and  not  a  horse,  for  the  suffering  of  which  to  be  run,  he  had 
been  fined  by  the  justice.  Held,  that  the  Court  properly  refused  to  ad- 
mit the  evidence. 


yfednnday. 
May  25. 


ERROR  to  the  Henry  Circuit  Court. 

PsRiUNS,  J. — Indictment  against  John  Conway  for  suffer- 
ing his  mare  to  be  run  in  a  horse-race.  Conviction  and 
fine  in, the  Circuit  Court. 

On  the  trial  the  defendant  offered  to  introduce  in  evi- 
dence the  docket  of  a  justice  of  the  peace,  showing  that 
he  had  been  complained  of  before  said  justice  and  fined 
by  him  for  suffering  his  horse  to  be  run  in  a  race,  and  to 
accompany  the  introduction  of  said  docket  by  parol  evi- 
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dence  tending  to  establish  the  fact  that  it  was  a  mare  and 
not  a  horse^  for  the  suffering  of  which  to  be  ran  he  had  been 
fined  before  the  jostiee.  The  GoiOrt  refused  to  receive  the 
evidence. 

Onr  statate  on  this  sutgect  is,  that  if  any  person  shall 
knowingly  suffer  ^'his  horse,  mare,  or  gelding,"  to  be  run, 
&c.;  and  it  is  decided  in  Thrasher  v.  The  State,  6  Blackf. 
460,  that  the  averment  in  the  indictment  as  to  the  kind  of 
animal  suffered  to  be  run  is  descriptive  of  the  offence, 
and  most  be  proyed  as  laid.  The  description  in  an  affi* 
davit  for  the  prosecution  of  such  an  offence,  before  a  jus- 
tice of  the  peace,  of  the  kind  of  animal  suffered  to  be  run,  is 
as  binding  upon  the  prosecutor,  and  as  ihaterial,  as  is  that 
in  an  indictment,  and  would  necessarily  have  to  be  sus- 
tained by  proof.  In  either  of  these  cases,  therefore,  to 
admit  parol  evidence  that  the  conviction  was,  in  fact,  for 
suffering  a  different  kind  of  animal  to  be  run  from  that 
specified  in  the  record,  would  be  contradicting  the  record 
in  a  material  point.    This  cannot  be  done. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

M.  L.  Bundy  and  W.  Henderson^  for  the  plaintiff. 
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WftioHT  and  Others  v.  Bmowv. 

Tlie  ovnen  of  a  steamboat,  knoTring  the  manner  in  which  a  flat-boat  is 
&fltened  to  the  shore,  are  liable  for  the  loss  of  the  flat-boat  and  eargo  oc- 
casioned by  wayes  created  by  the  steamboat  while  running  out  of  the 
usual  channel  for  snch  boats,  under  a  fall  head  of  steam,  near  to  the  f 
flatboat— if  the  persons  in  charge  of  the  flat-boat  hare  used  all  preper 
effi>rtB  to  saye  the  boat  and  diminish  the  damage  occasioned  by  the 
waves. 

It  is  no  answer  to  an  action  broughtfor  the  loss,  under  such  circumstances, 
that  if  the  flat-boat  had  been  tied  to  the  shore  in  an  ordinarily  secure 
manner,  it  wotdd  have  escaped  injury. 


4  95, 

151  605 

151  614 

151  617 

151  618 


CASES  IN  THE  SUPREME  COURT 


May  Term, 
1853. 

WUQHT 

V. 
BftOWN. 

Wednudfiy, 
May  US, 


ERROR  to  the  Jefferson  Circuit  Court. 

Pekkiks,  J. — Brown,  the  owner  of  a  flat-boat,  brought  an 
action  against  Wright  and  others,  the  owners,  &c.,  of  the 
steam -boat  T^i5a>n^'n,  alleging  that  while  his,  said  Brown's, 
flat-boat  was  moored  at  the  wharf  in  the  city  of  Madison, 
on  the  Ohio  river,  laden  with  a  cargo  of,  &c.,  of  the  value, 
&c.,  the  defendants  carelessly  ran  said  steam-boat  past 
said  flat-boat,  under  a  much  greater  head  of  steam  than 
usual,  and  out  of  the  ordinary  channel,  thereby  producing 
waves  of  such  violence,  and  so  near  to  said  flat-boat,  that 
it  was  forced  from  its  moorings,  thrown  upon  a  post  on 
the  shore,  broken,  sunk,  &c.,  to  the  damage,  &c. 

Plea,  the  general  issue.  Jury  trial.  Verdict  and  judg> 
ment  for  the  plaintifi*  for  240  dollars,  and  costs. 

The  evidence  upon  the  record  shows  that  Brown  had  a 
flat-boat  at  the  Madison  wharf,  laden  with  hollow  stone- 
ware ;  that  said  boat  was  moored  with  \^  one  anchoring 
line,  having  an  anchor  attached,  quartering  up  and  out 
into  the  river  from  the  bow,  a  head-line  almost  straight 
up  the  river,  and  a  breast-line  to  the  shore,"  and  was  in 
charge  of  one  Montgomery;  that  said  boat  had  been  lying 
at  the  wharf  for  some  days ;  that  on  the  17th  of  December, 
and  while  said  flat-boat  was  so  lying  at  the  Madison 
wharf,  the  steam-boat  Wisconsin,  a  new  boat  just  finished 
at  Madison,  and  lying  at  the  wharf  about  one  hundred 
yards  below  the  flat-boat,  left  said  wharf  to  make  her 
first  trip,  backed  down  some  one  hundred  or  two  hundred 
yards,  and  then  came  up  under  a  full  head  of  steam,  out 
of  the  customary  channel  for  boats,  and  near  the  Indiana 
shore,  in  order,  as  the  evidence  is,  "  to  show  ofl!*,"  whereby 
the  waves  were  produced  which  occasioned  the  destruc- 
tion of  the  flat-boat  and  cargo  in  question.  It  further 
appears  that  everything  was  done  that  could  be  done, 
after  the  injury  occurred,  to  save  the  flat-boat  and  cargo. 

The  circuit  judge,  in  his  instructions  to  the  jury,  said, 
'^  I  hold  it  to  be  the  duty  of  the  officers  of  steam-boats  when 
arriving  at,  departing  from,  or  passing  by,  a  landing  at 
which  flat-boats  are  moored,  to  run  and  manage  their 
boats  with  a  due  regard  to  the  safety  of  the  flat-boats. 
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velocity  than  usual,  and  carefidly  avoid  approaching  or 
passing  so  near  to  the  flat-boats  as  to  endanger  their      ^^^"^ 
safety.    On  the  other  hand,  flat-boats  onght  not  to  be      Bbown. 
moored  so  near  to  the  usnal  place  of  steam-boat  landing  as 
to  render  it  inconvenient  for  steam-boats  to  get  in  or  out 
without  danger  to  the  flat-boats. 

''If  you  are  satisfied  from  the  evidence  that  the  oflicers 
of  the  Wisconsin  were  guilty  of  gross  carelessness  in 
running  their  boat  with  greater  velocity  and  nearer  the 
shore  than  was  proper  under  the  circumstances,  and  so 
caused  the  plaintLBPs  boat  to  sink ;  and  are  also  satisfied 
that  if  they  had  run  their  boat  with  reasonable  velocity, 
and  at  a  proper  distance  fi-om  the  shore,  and  with  rea- 
sonable care,  the  plaintiff^'s  boat  would  not  have  been 
injured;  you  ought  to  find  for  the  plaintifi*,  whether  his 
boat  was  fastened  to  the  shore  and  managed  witii  ordi- 
nary care  and  skill  or  not,  for  in  such  a  state  of  circum- 
stances the  loss  was  occasioned  by  the  improper  manner  of 
running  the  Wisconsin^  and  would  not  have  occurred  but  for 
Ihat,  and  is,  therefore,  wholly  attributable  to  that  cause.'' 

To  this  instraction  the  defendant  excepted. 

We  shall  consider  this  case  as  one  of  collision  between 
the  vessels;  for  it  must  be  the  same  thing  in  principle, 
whether  the  steam-boat  ran  upon  the  flat-boat,  or  forced 
some  other  object  upon  it,  to  produce  the  injury;  and  we 
must  consider  the  instruction  in  its  application  to  the 
case  in  which  it  was  given,  as  presented  by  the  evidence, 
all  of  which  is  upon  the  record. 

We  have  then,  in  short,  this  state  of  facts.  A  flat-boat 
is  moored  at  the  Madison  wharf,  perhaps  not  as  securely 
as  is  customary  (though  the  preponderance  of  evidence 
is  that  it  was);  the  steam-boat  Wisconsin  is  lying  at  the 
same  wharf,  and  had  been  so  long,  and  so  near  to  the 
flat-boat,  that  she  must  be  presumed  to  know  the  manner 
in  which  said  boat  was  fastened  to  the  shore.  The  steam- 
boat voluntarily  leaves  the  wharf,  backs  down  to  a  point 
some  three  hundred  yards  below  the  flat-boat,  and  then 
comea  up,  contrary  to  the  usual  custom  of  boats  on  the 
Vol.  IV.— 13 
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river,  and  wrongfully,  under  a  full  head  of  steam,  out  of 
the  regular  channel,  and  near  to  the  flat-boat,  producing 
a  collision  or  waves  by  which  said  flat-boat  is  destroyed, 
though  all  proper  efforts  are  made,  at  the  time,  by  the 
person  in  charge,  to  save  it  and  to  diminish  the  damage 
occasioned  by  the  collision;  and  the  question  is,  can  the 
owners  of  the  steam-boat  say,  in  answer  to  a  suit  for 
damages,  that  if  the  flat-boat  had  been  tied  to  the  shore 
in  an  ordinarily  secure  manner,  it  would  have  escaped 
injury?    It  seems  to  us  that  they  cannot. 

By  the  maritime  law,  where  a  collision  happens  and 
both  boats  are  in  fault,  the  injured  or  the  more  injured 
boat  recovers  of  the  other  an  amount  that  will  equalize 
the  loss  between  them.  At  common  law,  however,  the 
general  principle  is,  that  a  party  cannot  recover  anything 
for  an  injury  which  his  own  fault  directly  contributes  to 
produce.  Halderman  v.  Beckmth,  4  McLean  286.  Strout 
v.  Foster,  1  How.  U.  S.  R.  89.  But  there  is  a  class  of 
cases  establishing  this  doctrine,  that  where  the  wrongful 
act  immediately  causing  the  injury,  is  the  work  and 
through  the  fault  of  one  party  alone,  he  shall  be  liable 
for  it,  even  though  the  damage  such  act  occasions  may 
be  increased  or  entirely  result  through  some  previous  ne- 
glect of  the  other  party  in  respect  to  the  thing  injured; 
and  especially  if  the  party  committing  such  wrongful  act 
knows,  at  the  time,  of  the  previous  neglect  of  the  oppo- 
site party.  We  notice  a  few  of  these  cases.  Demies  v. 
Mann,  10  Mees.  and  Welsby,  546,  was  this :  The  plaintiff 
turned  his  donkey,  fettered,  into  the  public  highway,  which 
was  an  illegal  act.  "  The  defendant's  wagon,  with  a  team 
of  three  horses,  coming  down  a  slight  descent,  at  what 
the  witness  termed  a  smartish  pace,  ran  against  the  ass, 
knocked  it  down,  and  the  wheels  passing  over  it,  it  died 
soon  after."  It  was  proved  that  the  driver  of  the  wagon 
was,  at  the  time,  some  little  distance  behind  the  horses. 
It  was  held  that  the  plaintiff  was  entitled  to  recover  for 
the  ass,  notwithstanding  his  own  wrongful  act  in  turning 
it  fettered  into  the  highway.  '^  Were  this  not  so,"  said 
Parke,  B.,  "a  man  might  justify  the  driving  over  goods 
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there,  or  the  purposely  running  against  a  carriage  going 

on  the  wrong  side  of  the  road."  Wwqht 

Browndl  v.  Fiedler,  5  Hill,  N.  Y.,  282,  was  as  follows  :  Broww. 
Fiagler  was  passing  with  a  flock  of  about  twenty  lambs, 
which  he  had  sold  to  a  drover.  A  lamb  belonging  to 
Browneli  was  in  the  highway,  and  joined  the  flock  of 
Flagler^  going  with  it  to  the  yard  of  one  Sherman^  where 
the  flock  was  left  for  the  drover,  who,  the  next  day,  took 
away  the  flock,  BrowneWs  lamb  being  in  it,  to  market. 
Flagler  was  held  liable  to  pay  Brmonell  for  his  lamb, 
though  he  did  not  sell  it  to,  ot  receive  anything  from,  the 
drover  for  it.  Branson,  justice,  in  delivering  the  opinion 
of  the  Court,  said,  that  there  might  ^'have  been  some 
slight  degree  of  negligence  on  the  part  of  the  plaintifi*  in 
allowing  his  lamb  to  escape  into  the  highway,"  but  still 
the  defendant  knowingly  drove  away  the  lamb,  when  he 
might  have  separated  it  from  his  flock,  and  that  he  was 
in  fault  for  not  doing  it. 

Inman  v.  Gait,  7  B.  Monroe  538,  was  a  case  of  collision 
between  two  flat-boats,  at  the  wharf  at  Louisville.  The 
defendant  carelessly  ran  against  the  plaintiflfs  boat,  doing 
serious  damage.  The  defendant  contended  that  he  ought 
not  to  be  liable  for  said  damage,  because  the  boat  injured, 
was  a  weak  one,  and  that,  had  it  been  a  boat  of  ordinary 
strength,  the  collision  would  not  have  injured  it.  Mar- 
shall, G.  J.,  in  delivering  the  opinion  of  the  Court,  says : 
"  The  weakness  of  the  plaintifi^s  boat,  as  it  rendered  it 
the  more  liable  to  injury  from  collision,  called  for  greater 
precaution  on  the  part  of  those  who  knew  the  fact.  If 
the  defendant  did  not  know  it,  he  was  still  bound  to  use 
the  means  proper  to  prevent  collision,  and  if  it  occurred 
without  the  use  of  such  means  on  his  part,  and  without 
fault  on  the  part  of  the  plaintifi*,  the  greater  damage  con- 
sequent upon  the  weakness  of  the  boat,  mast  fall  upon 
the  defendant."  So  we  say  in  this  case,  as  to  any  in- 
creased damage  resulting  from  the  flat-boat  not  being 
tied  as  firmly  to  the  shore  as  it  might  have  been.  In  the 
New  Haven  Steam-boat,  <kc.,  Co.  v.  Vanderbilt,  16  Conn.  R. 
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420y  a  case  of  collision,  where  the  defendant  contended 
the  plaintiff  was  in  fault  in  not  showing  lights,  the  colli- 
sion having  occurred  in  the  night,  the  Court  say:  "While, 
on  the  one  hand,  a  party  shall  not  recover  damages 
for  an  injury  which  he  has  brought  upon  himself,  neither 
shall  he  be  permitted  to  shield  himself  from  an  injury 
which  he  has  committed,  because  the  party  ii^jured  was 
in  the  wroQg,  unless  such  wrong  contributed  to  produce 
the  ii\jury;  and,  even  then,  it  would  seem  a  party  is 
bound  to  use  common  and  ordinary  caution  to  be  in  ihe 
right.  Lord EUenborough^ in  BvMerfieldy.  Forrester^  1 1  East 
GO,  said,  'a  party  is  not  to  cast  himself  upon  an  obstruc- 
tion which  has  been  made  by  the  fault  of  another,  and 
avail  himself  of  it,  if  he  do  not  himself  use  common  and 
ordinary  caution  to  be  in  the  right.'  " 

Per  CunofTi.-— The  judgment  is  aflSbrmed,  with  3  per  cent, 
damages  and  costs. 

/.  O,  Marshall  and  /.  SuUivaUf  for  the  plaintiflb. 

W.  M.  Dunn  and  A.  W.  Hendricks,  for  the  defendant. 


The  State  v.  Shoemaker. 

Ab  indictmeiit  against  a  licenaed  grocer,  founded  on  see.  §5,  eh.  53,  R.  S. 
1843,  for  Tending  spiritaoos  liquor  to  a  minor,  alleged  that  the  liquor 
was  sold  to  the  minor  "  without  the  consent  of  his  parent,"  omitting  the 
words  *'or  guardian."  Held,  that  a  motion  to  quash  for  this  omission 
was  improperly  sustained. 


Thwnday, 
May  26. 


ERROR  to  the  Posey  Circuit  Court. 

Stuart,  J.-^Indictment  against  a  licensed  grocer  for 
vending  spirituous  liquor  to  a  minor,  without  the  consent 
of  his  parent,  &c. 

Motion  to  quash  in  the  Circuit  Court  sustained. 

The  indictment  professes  to  meet  the  requisitions  of 
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guage  of  that  section  is  not  follpwed.    The  statute  reads, 

that  if  a  licensed  grocer,  &c.,  ^'sell,  &c.,to  a  minor,  with-       ^^ 

out  the  consent  of  his  parent  or  ^iMzr^fian."    The  indict-  BroKEsnow. 

ment  runs,  ''without  the  consent  of  his  parent,"  omitting 

the  words,  "or  guardicm." 

It  is  possible  that  one  or  both  of  the  minor's  parents 
were  dead — possible  that  he  had  a  guardian.  But  the 
presumption  in  favor  of  the  parent  being  alive  and  com- 
petent to  discharge  the  duties  which  that  position  imposes, 
may  be  fairly  indulged.  It  is  no^  necessary  that  the  in- 
dictment should  negative  every  conceivable  fact  which 
might  change  the  character  of  the  offence.  7  Blackf.  468. 
In  this  case,  as  in  that,  the  objection  may  possibly  apply 
to  the  evidence^  and  avail  the  defendant  on  the  trial.  But 
there  is  sufficient, on  the  face  of  the  indictment  to  put  the 
defendant  to  answer.  The  motion  to  quash  should  have 
been  overruled. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &4i, 

A.  L.  Robinsouy  for  the  state. 

J.  Pitcher^  for  the  defendant. 


Davis  and  Another  v,  Stonbstreet. 

A  tender  of  money  in  a  handkerchief,  with  a  etatement  of  the  amoont  and 
kind,  ia  a  aaffieient  tender. 

The  maxim  in  relation  to  mortgagee  is,  that  "once  a  mortgage  alwaya  a 
mortgage." 

Oonrta  of  Equity  do  not  fayor  conditional  aales;  and  theyVill  prononnce 
that  a  mortgage  which,  at  law,  wonld  be  a  conditional  aale.  They  are 
dispoeed  to  conaider  every  deed,  whatever  be  its  form,  which  reaolrea  it- 
self into  a  security  for  the  performance  of  any  act,  aa  a  mortgage. 

Where  a  party  advanced  money  to  another,  and  for  his  security  took  an 
inatrament  from  the  latter,  from  the  language  of  which  it  was  donbtfril 
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whether  a  conditional  sale  of  land  or  a  mortgage  was  intended,  but  took 
no  note  for  the  money  advanced,  kdd,  that  the  omitting  to  take  the  note 
was  not  conclusive  that  a  conditional  sale  was  intended. 
Where  from  the  language  of  an  instrument  it  is  difficult  to  determine  whe- 
ther a  conditional  sale  or  a  mortgage  of  lands  was  intended,  if  the 
price  was  grossly  inadequate,  it  will  be  construed  to  be  a  mortgage. 


Thuraday, 
Mmy2Q, 


ERROR  to  the  Miami  Circuit  Court. 

Stuart,  J. — SUmestreet  filed  his  bill  in  chancery  against 
Davis ^  Crispin,  and  others,  to  redeem  land  alleged  to  have 
been  mortgaged  by  him  to  Crispin.  Final  hearing  on  the 
pleadings,  depositions,  &c.,  and  decree  in  accordance 
with  the  prayer  of  the  bill. 

Stonestreet  was  the  owner  of  a  canal-land  certificate, 
on  which  he  had  paid  about  206  dollars.  There  was  still 
a  balance  due  thereon  at  the  land-office.    In  December ^ 

1846,  Crispin  paid  into  the  office,  on  the  land,  46  dollars 
and  89  cents,  and  to  Stonestreet,  for  the  alleged  purpose  of 
paying  his  expenses  to  Ohio,  16  dollars  and  36  cents.  To 
secure  Crispin,  Stonestreet  transferred  the  canal-land  certi- 
ficate, duly  assigned — the  assignment  absolute  in  terms. 
But  concurrently  therewith,  Crispin  and  Stonestreet  exe- 
cuted the  following  agreement.  After  describing  the  par- 
ties, and  using  language  implying  a  penalty,  though  there 
is  none,  it  proceeds :  The  condition  of  the  above  agree- 
ment is  such,  that  whereas  the  above-named  Crispin  hath 
this  day  paid  into  the  land-office,  at  Peru,  the  sum  of  46 
dollars  and  89  cents,  for  Stonestreet,  together  with  the  sum 
of  16  dollars  and  36  cents,  cash  in  hand  now  paid,  the 
receipt  of  which  Stonestreet  hereby  acknowledges,  making 
in  all  the  sum  of  63  dollars  and  25  cents,  for  and  in  con- 
sideration of  which,  said  Stonestreet  hath  this  day  ctssigned 
Wabash  and  Erie  canal-land  certificate.  No.  4314;  now 
be  it  known,  tod  it  is  further  agreed  by  and  between  the 
aforesaid  parties,  that  if  the  said  Stonestreet  shall  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  Crispin, 
the  sum  of  63  dollars  and  25  cents,  on  or  before  ApiH  1, 

1847,  then  the  said  Crispin  is  to  assign  the  said  certificate 
to  the  said  Stonestreet;  but  should  the  said  Stonestreet 
make  default,  then  the  said  certificate  to  be  and  remain 
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the  property  of  the  said  Crispin.    Given  under  our  hands   May  Term, 

and  seals,  this  4th  day  of  December ,  1846.     Peter  Crispin^ : 

[seal].    Henry  R.  Stonestreet,  [seal].  ^^^" 

On  the  6th  of  January y  1847,  Stanestreet  and  Davis  met  STomsrssxr. 
in  the  state  of  Ohioy  and  Stanestreet  appointed  Davis  his 
agent  in  relation  to  the  land,  giving  him  a  power  of  at- 
torney to  sell  and  pay  Crispin. 

On  the  17th  of  Aprily  1847,  Crispin  assigned  the  cer- 
tificate to  the  defendant.  Helm,  for  63  dollars  and  25  cents, 
the  amount  due  without  interest,  taking  from  Helm  an 
obligation  similar  to  that  he  had  given,  by  which  the  time 
for  Stonestreet  to  redeem  was  extended  until  September  1, 
1847.  This  was  done  with  the  consent  of  Davis^  and 
Crispin  delivered  Helm^s  obligation  to  Davis,  as  the  agent 
of  Stonestreet.  The  avowed  object  of  Helm  was  to  save  a 
doctor  bill  he  had  against  Stonestreet.  On  the  30th  of 
August y  1847,  Davis  procured  Helm  to  assign  the  certifi- 
cate to  him  for  87  dollars,  which  included  the  63  dollars 
and  25  cents,  the  doctor  bill,  interest,  exchange,  &c.  Daw 
also  delivered  the  obligation  given  by  Helm  to  Crispin. 

Shortly  after  this  transfer,  Davis  wrote  to  Stonestreet^ 
who  was  still  in  OAto,  that  the  certificate  was  sold,  and 
could  not  be  redeemed  for  less  than  150  dollars;  but  he 
was  cautiously  silent  as  to  the  name  of  the  purchaser. 
In  the  fall  of  1847,  Stonestreet  returned,  tendered  to  Davis 
the  63  dollars  and  25  cents,  and  interest,  and  demanded 
an  assignment  of  the  certificate.  He  held  the  money  in 
a  handkerchief,  telling  Davis  the  amount  and  kind  of 
money,  and  oflfering  it  to  him.  By  his  amended  bill,  the 
tender  was  continued,  and  the  money  iHrougbt  into  Court. 

The  defendants,  in  their  several  answers,  admit  the 
facts  veiy  much  as  they  are  alleged  in  the  bill ;  but  they 
deny  the  legal  conclusions.  They  deny  that  the  assign- 
ment and  defeasance  taken  together,  constitute  a  mort- 
gage, and  insist  that  the  transaction  was  a  conditional  sale. 

It  appears  that  the  value  of  the  land,  on  the  Ist  day 
of  Aprils  1847,  was  from  500  to  600  dollars. 

Passing  over  the  obliquity  of  Davis^s  course  as  an  agent, 
there  are  but  two  questions  arising  in  the  case : 


Dayis 

V. 
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Mqr  T«nn.       i.  Was  the  tender  anffioient? 

2.  Was  the  assignment  to  Crispin  a  mortgage  or  a  oon- 
ditional  sale? 

On  the  first  question,  the  authorities  are  explicit.  A 
tender  of  money  in  a  bag,  untold,  is  sufficient.  Buller's 
N.  P.  155.— 3  Steph.  N.  P.  2602.  Davis  himself  regarded 
it  as  a  tender.  His  version  to  one  of  the  witnesses  is, 
that  SUmestreet  had  been  at  his  house  that  day,  and  offered 
to  pay  the  amount  due  on  the  land  certificate  in  specie ; 
but  that  he,  Davis ^  wanted  a  settlement  of  all  the  mat* 
ters  between  them.  In  amount,  too,  the  tender  was 
snfiicient.  Hdm^s  doctor  bill  was  no  lien  on  the  land ; 
nor  were  the  other  items  of  exchange,  &c.,  claimed 
by  him  and.Dovu.  On  these,  their  remedy,  if  any,  was 
against  SUmestreet  at  law.  All  that  any  of  them  could 
hold  the  land  for  was  the  OS  dollars  and  25  cents  and  in- 
terest, if  the  transaction  was  really  a  mortgage.  If  it 
should  turn  out  to  be  a  conditional  sale,  the  tender  and 
all  Stonestreefs  efforts  to  redeem,  were  labor  lost. 

On  the  second  question  it  is  very  difiicult  to  deduce  any 
dear,  well-defined  rule  from  the  books.  There  are  nu- 
merous criteria  recognized  by  the  courts  to  distinguish 
between  a  conditional  sale  and  a  mortgage.  The  price, 
the  circumstances,  the  situation  of  the  parties,  &c.  But 
these  and  other  considerations,  which  have  controlled  the 
decisions  of  courts  of  equity,  are  so  blended  in  the  re- 
ported cases,  setting  aside,  at  times,  the  express  agree- 
ments of  the  parties,  that  it  is  difficult  to  deduce  a  rule  at 
once  safe  and  comprehensive.  The  element  which  is  re- 
garded as  conclusive  in  one  case,  is  wholly  wanting  in 
another;  and  each  case  seems  to  be  decided  very  much 
on  its  own  pecuUar  circumstances.  On  one  point  the 
authorities  are  all  agreed,  that  ''once  a  mortgage  always 
a  mortgage."  If,  says  Savage,  C.  J.,  the  transaction  was 
a  mortgage  in  its  inception,  no  subsequent  event,  what- 
ever, can  make  it  more — ^not  even  the  agreement  of  the 
parties  to  change  it  to  an  absolute  conveyance,  will  be 
regarded  in  chancery.    Clark  v.  Bknry,  2  Cow.  824. 
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The  leading  case  on  the  aide  of  conditional  sales,  and  ^^7  Term, 
which  has  been  followed  by  the  state  courts,  is  Conuxn^s 


Executors^  Y,  Alexander ^  7  Granch  219.    This  case  in       ^^™ 
Cranch  is  not,  as  will  be  seen  in  the  sequel,  inconsistent  SroiiwnuDBf* 
with  the  case  in   CaweUy  but  only  distinguished  as  an 
elaborate  summary  of  the  doctrine  of  conditional  sales. 

It  appesurs  that  courts  of  equity  do  not  regard  condi-% 
tional  sales  favorably.  They  will  pronounce  that  a  mort- 
gage which  at  law  would  be  a  conditional  sale.  They  are 
disposed  to  consider  every  deed,  whatever  be  its  form, 
which  resolves  itself  into  a  security  for  the  performance 
of  any  act,  as  a  mortgage.  2  Sumner  486.  In  Conway^s 
Executors  v.  Alexander,  Marshall,  C.  J.,  lays  down  the 
rule,  that  the  policy  of  the  law  and  the  leaning  of  courts 
are  against  conditional  sales;  and  doubtful  cases  have 
generally  been  considered  mortgages. 

Such  has  become  the  settled  rule  of  construction.  In 
Strong  V.  SUwart,  the  defendant  set  up  a  sale  by  assign- 
ment in  absolute  terms  of  all  the  right,  &c.,  of  the  party 
to  the  land,  and  denied  the  fact  of  a  loan.  But  he  ad- 
mitted, in  his  answer,  that  after  the  assignment  was  made, 
he  gave  the  party  time  to  return  the  money  and  take 
back  the  assignment.  Kent,  Ch.,  says,  '^  On  the  strength 
of  the  authorities,  I  shall  decree  an  existing  right  in  the 
plaintiff  to  redeem.  The  admissions  in  the  answer  are 
sufficient  to  presume  a  mortgage  against  the  absolute 
terms  of  the  assignment."  4  J.  C.  R.  167.  A  deed  ab- 
solute, with  agreement  to  redeem  in  a  year,  is  in  equity  a 
mortgage.  Saxton's  Ch.  R.  534.  An  assignment  of  a 
contract  for  the  purchase  of  land  conditioned  to're-assign 
on  the  payment  of  a  debt,  is  a  mortgage.  1  Paige  617. — 
6  id.  480.— 8  id.  243.-6  Gill  and  J.  275.— 1  Blackf.  305, 
and  n.  2.    A  deed  and  defeasance  taken  together,  anMunt  v 

to  a  mortgage.    3  Blackf.  51. — 6  id.  113. 

Some  stress  is  laid  on  the  fact  that  there  was  no  note 

taken  by  Crispin  from  Stonestreet  for  the  repayment  of  the 

money.    This,  though  an  element  for  consideration  in 

doubtfiil  cases,  is  by  no  means  conclusive.    It  is  not  ne- 

VoL.  IV.— 14 
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^•y  JS™'   cessary  to  a  mortgage  that  there  should  be  a  covenant  to 

—  repay  the  money.    2  Sum.  486. 

^  There  is  one  feature  in  the  defeasance  conclusive  as  to 

dromruBT.  the  character  of  the  transaction.  That  is  the  price.  If  it 
was  a  conditional  sale,  Stonestreet  derived  no  benefit  from 
the  46  dollars  paid  into  the  land-office.  That  payment 
.inured  to  the  benefit  of  Crispin  himself.  On  this  hypo- 
thesis, Stonestreet  sold  for  16  dollars,  land  worth  600  dol- 
lars, a  fact  sufficient  of  itself  to  stamp  &e  character  of 
the  transaction.  Thus  in  8  Paige,  supra^  Walwarthy  Ch., 
held  that  a  deed  absolute,  accompanied  by  an  agreement 
to  reconvey,  will  be  considered  a  mortgage,  especially 
where  there  is  great  inadequacy  of  price.  So,  gross  inade- 
quacy of  price  will  be  sufficient  to  show  that  a  deed» 
absolute  in  form,  is  only  a  mortgage.  2  Ired.  Ch.  94.  In 
7  Cranch^^ujcTrei,  great  stress  is  laid  on  the  fact  tiioXLyles 
paid  a  full  price  for  the  property.  In  the  light  of  these 
authorities,  16  dollars  for  property  worth  600  dollars,  is 
too  grossly  inadequate  to  support  the  hypothesis  of  a 
conditional  sale. 

We  are  referred,  with  great  confidence  on  the  part  of 
the  plaintiffs  in  error,  to  the  case  of  Cantoay^s  Executors 
v.  Alexander.  We  have  already  alluded  to  this  case  on 
two  points,  viz.,  the  rule  of  construction  in  doubtful  cases, 
and  the  recognition  of  price  as  a  consideration  in  giving 
character  to  a  conveyance. 

In  that  case,  it  is  true,  the  conveyance  was  declared  to 
be  a  conditional  sale.  Yet,  when  analyzed  and  compared 
with  that  before  us,  the  decision  in  Cranch  will  be  found 
to  make  strongly  against  the  party  citing  it.  It  recog- 
nizes principles  fatal  to  the  case  he  has  made.  It  has 
some  similarity  to  the  one  now  before  us,  in  the  following 
particulars :  There  was  no  previous  debt;  no  conversation 
about  a  loan  or  a  mortgage,  and  no  separate  note  or  ob- 
ligation to  repay.  Yet  these  are  but  a  small  and  com- 
paratively unimportant  part  of  the  broad  basis  on  which 
the  decision  in  Cranch  rests. 

That  case  is  strongly  distinguished  from  this  in  the  fol- 
lowing particulars: 
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The  deed,  says  the  Court,  is  not  conclusive  either  way.    May  Term, 

The  conveyance  to  trustees  to  be  by  them  conveyed  to  1 — 

Lj^Sy  is  only  evidence  of  the  intention  of  the  parties  to       ^^ 
avoid  ihe  forms  of  mortgage.  SiowMraMr. 

I^^es  considered  it  a  purchase;  Alexander  himself  a 
conditional  sale. 

Canwayy  the  purchaser  from  Lples,  under  the  immediate 
eye  of  Robert  Alexander^  made  partition  of  the  land  with 
Charles  Alexander y  without  objection  from  Robert. 

During  the  space  of  nearly  three  years,  in  daily  sight 
of  Robert  Alexander y  Conway  made  large  and  valuable  im- 
provements on  the  land. 

In  his  will,  while  disposing  of  all  his  other  property, 
Robert  Alexander  makes  no  allusion  to  this  land. 

The  price  paid  by  Lyles  to  Robert  Alexander  was  but  a 
trifle  below  the  real  value. 

The  deed  from  the  trustees  to  Lyles,  after  the  time  to 
redeem  had  elapsed,  was,  as  expressly  found  by  the 
Court,  very  probably  made  with  Robert  Alexander's  con* 
sent. 

In  all  these  marked  and  conclusive  particulars — ^the 
deed,  the  partition,  the  improvements,  the  price,  the  long 
acquiescence,  the  will,  and  the  presumed  consent  to  the 
trastee  deed — the  case  in  Cranch  is  distinguished  firom 
that  at  bar.  The  decision  there  is  not  placed  upon  any 
one  of  these  considerations,  but  on  the  force  of  all  com- 
bined. And  yet  the  opinion  discloses  that  some  of  the 
judges  hesitated.  Applying  the  principles  recognized  in 
that  case  to  this,  and  it  is  a  strong  authority  favorable  to 
the  transfer  here  being  a  mortgage,  and  not  a  conditional 
sale. 

Per  Curiam, — The  decree  is  afiirmed  with  costs. 

D.  D.  PraUy  for  the  plaintiffs. 

A.  A.  ColUy  for  the  defendant. 
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May  Term, 
1853. 

Hunt 

V. 

Adambon. 


Thursday, 


Hunt  v.  Adamson. 

The  assigDee  of  a  joint  promissory  note  who  had  sued  the  makers,  might, 
under  the  R.  S.  1643,  upon  the  service  of  the  summons  upon  one  and  a 
return  of  "not  found"  as  to  the  other,  suggest  such  return,  obtain  a 
judgment  against  the  maker  senred,  and  afterward  sue  the  other  maker 
upon  the  note. 

APPEAL  from  the  Randolph  Circuit  Court. 

Davisok,  J. — Debt  by  the  appellee  against  the  appel- 
lant. 

The  declaration  alleges,  inter  alia^  that  on  the  2d  of 
February y  1836,  the  said  BasU  Hunt  and  one  Miles  Hunt, 
executed  their  joint  promissory  note  to  Gr^n  and  Luckey 
for  315  dollars  and  25  cents;  that  after  the  note  became 
due,  viz.,  on  the  10th  of  September y  1840,  at  a  regular  term 
of  the  Randolph  Circuit  Court,  Griffin  and  Lwckey  reco- 
vered a  judgment  on  said  note  against  MUes  Hunty  for 
the  amount  of  the  note  and  interest  then  due;  that  before 
the  term  at  which  said  judgment  was  rendered,  Gr^n 
and  Luckey  had  sued  out  a  writ  against  Miles  Hunt  and 
the  said  Basil  Hunt,  which  was,  by  the  sheriff  of,  &c.,  re- 
turned executed  on  Miles  Hunt,  and  not  found  as  to  Basil 
Hunt;  which  return  was,  prior  to  the  taking  of  said  judg- 
ment, entered  upon  the  records  of  said  Court;  that  on  the 
9th  o{  January y  1847,  Griffin  and  Lackey  assigned  the  note 
to  the  said  Adamson;  and  the  note  is  still  unpaid,  &c. 

Demurrer  to  the  declaration  overruled.  Judgment  for 
the  plaintiff  below. 

The  appellant  contends  that  the  note,  as  to  him,  was 
extinguished  by  the  judgment  against  MUes  Hunt, 

At  common  law,  where  two  persons  are  jointly  liable 
for  a  simple  contract  debt,  a  judgment  against  one  is  an 
extinguishment  of  the  debt  as  to  the  other. 

There  is,  however,  a  statutory  provision  which  enacts 
that  ^Mvhen  any  writ  shall  be  returned  'executed'  as  to 
one  or  more  defendants,  and  'not  found'  as  to  others,  the 
plaintiff  may  suggest  such  return  upon  the  record,  and 
proceed  to  final  judgment  and  execution  against  the  de- 
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fendants  upon  whom  the  writ  has  been  'executed,'  and   ^^7  Term, 

may,  at  any  time  thereafter,  proceed  against  those  *not :: — 

found,'  by  action  against  them  jointly  or  severally."  R.  **  =^art« 
S.  1843,  c.  40,  8.  31.  This  case  is  within  the  letter  of  the  Osthube. 
section  just  recited.  The  writ  had  been  returned  "  exe- 
cuted" as  to  Miles  Hunty  and  ''not  found"  as  to  Basil 
Hunty  the  defendant  below;  and  a  suggestion  to  that 
effect  had  been  made  upon  the  record.  The  holder  of 
the  note  was,  therefore,  expressly  authorized  to  proceed 
against  him  in  this  action. 

We  are  referred  to  Nicklaus  v.  Boachy  in  this  Court, 
November  term,  1851  (1).  In  that  case  Dapputy  one  of  the 
partners  of  the  firm  of  John  Nicklaus  6p  Co.,  had  been 
sued  on  a  note  given  by  him  for  a  partnership  debt,  and 
a  judgment  was  obtained  against  him  on  the  note.  Nick- 
lauSy  the  other  partner,  subsequently  executed  a  note  for 
the  same  debt,  and  was  then  sued  on  his  note.  The  Court 
held  that  the  recovery  of  a  judgment  against  Dapput  for 
the  partnership  note,  discharged  Nicklaus  from  all  liability 
for  that  debt.  It  is  evident  that  the  case  referred  to  is  in 
no  respect  applicable  to  the  one  before  us.  No  joint  ac« 
tion  had  been  commenced  against  the  partners ;  conse- 
quently, there  was  no  return  of  "not  found"  as  to  Nick- 
laus.   We  think  the  demurrer  was  correctly  sustained. 

Per  Curiam. — The  judgment  is  affirmed,  with  6  per 
cent,  damages  and  costs. 

T.  /.  Sampiey  for  the  appellant. 

D.  KHgorey  for  the  appellee. 

(1)  3  Ind.  R.  T8. 


Schwartz  v.  Osthimer. 

The  plaintiff  having  by  replication  to  the  plea  of  the  defendant,  alleged 
that  the  defence  set  np  in  the  plea,  had  been  pleaded  by  the  defendant 
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Mftj  Term, 
1853. 

SCHWASTS 

V. 
OSXHIMKR. 


Thurtdoy, 
May  26. 


in  a  fonner  suit  between  them,  and  that  the  matter  of  the  plea  waa  de- 
termined in  the  fonner  suit,  and  having  proved  the  filing  of  snch  plea 
in  the  former  suit,  that  it  had  been  lost  or  mislaid  and  conld  not,  after 
diligent  search,  be  found,  offered  to  give  parol  evidence  of  its  contents. 
Held,  that  snch  evidence  was  admissible. 

ERROR  to  the  Hamilton  Circuit  Court. 

Davison,  J. — This  was  an  action  on  the  case  by  Oxthi- 
mer  against  Schuaartz,  before  a  justice  of  the  peace.  The 
justice  gave  judgment  for  Osthimery  and  Schwartz  appealed 
to  the  Circuit  Court. 

The  declaration  contains  four  counts.  The  first,  second 
and  third  counts  are  in  substance  the  same.  /They  allege 
that  the  plaintiff  bargained  with  the  defendant,  at  his  re- 
quest, to  buy  of  him  a  certain  horse  for  30  dollars;  and 
diat  the  defendant,  by  falsely  and  fraudulently  warr^ting 
said  horse  to  be  sound  and  a  good  work  horse,  and  that 
he  would  be  a  good  work  horse  for  seven  or  eight  years 
to  come,  sold  said  horse  to  the  plaintiflf  for  said  sum  of 
30  dollars,  for  which  the  plaintiff*  gave  to  the  defendant 
his  note,  payable  on  the  25th  of  December,  1849;  whereas, 
&c.,  the  said  horse  was,  at  the  time  of  said  sale,  un- 
sound, diseased,  and  was  not  a  good  work  horse;  but 
was  restive,  ungovernable,  and  worthless.  And  the  said 
horse  afterward,  on  the  12th  of  October,  1849,  died  of  the 
unsoundness  aforesaid,  &c. 

The  fourth  count  states  that  the  defendant  professed  to 
have  skill  as  a  veterinary  surgeon,  and  to  be  able  to 
bleed  and  doctor  sick  and  diseased  horses ;  and  by  such 
profession  induced  the  plaintiff  to  permit  and  suffer  him 
to  bleed  said  horse;  and  that  he  did  bleed  said  horse  so 
negligently  and  unskillfuUy,  that  said  horse,  in  conse- 
quence thereof,  died,  and  was  wholly  lost  to  the  plain- 
tiff, &c. 

The  defendant  pleaded  two  pleas.  1st.  Not  guilty. 
2d.  That  the  defendant  on  the day  of ,  1850,  im- 
pleaded the  said  plaintiff  before  one  Joseph  Carlin,  a  jus- 
tice of  the  peace,  in  an  action  of  debt  for  the  purchase- 
money  agreed  to  be  given  by  the  plaintiff  for  the  identioal 
horse  mentioned  in  the  declaration;  and  that  the  plaintiff 
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appeared  to  said  action  and  filed  his  general  and  special   ^«T  Term, 


J  853. 


pleas,  wherein  he  set  up  as  a  defence  the  very  identical 
matters,  and  each  and  every  of  them,  now  set  forth  in  the  ^"^^'" 
declaration  in  this  present  suit;  and  that  said  matters  Orbimib. 
were  considered  and  admitted  by  said  justice  as  proper 
and  legal  matters  of  defence  in  that  snit,  and  the  justice, 
upon  the  merits,  gave  judgment  in  favor  of  the  defendant 
for  30  dollars  and  costs,  &c.,  which  judgment  is  in  lull 
force,  &c. 

In  the  Circuit  Court  this  cause  was  submitted  to  a  jury. 
Verdict  for  the  plaintiff.  Motion  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict. 

Upon  the  trial  Schwartz  proved  a  judgment  against 
Osthimer  in  an  action  of  debt,  as  stated  in  his  plea;  and 
also,  th$it  in  said  action  Osthimer  had  filed  from  three  to 
five  pleas.  And  Schwartz  having  shown,  by  his  own  aflSi- 
davit  and  other  evidence,  that  the  said  pleas  were  lost  or 
mislaid,  so  that,  after  diligent  search,  they  could  not  be 
found,  he  moved  the  Court  for  permission  to  prove  the 
contents  of  the  pleas,  which  motion  the  Court  overruled. 
He  then  moved  th^  Court  to  permit  the  justice  to  amend 
bis  docket  so  as  to  show  the  filing  of  the  pleas.  This 
motion  was  also  overruled.  Whereupon  he  ihoved  the 
Court  to  permit  him  to  prove  by  Carliuy  the  justice,  and 
other  competent  witnesses,  that  the  very  identical  matters 
set  forth  in  the  declaration  in  this  present  suit,  were  set 
up  in  said  pleas,  and  were  by  the  justice,  upon  the  trial 
of  said  action  of  debt,  fully  tried,  adjudged  and  deter- 
mined; but  the  Court  overruled  said  motion. 

The  question  presented  by  the  record  is,  was  it  com- 
petent for  the  plaintiff  in  error,  (havings  proved  the  filing 
of  the  pleas,  that  they  were  lost  or  mislaid,  and  could 
not,  after  diligent  search,  be  found),  to  give  parol  evi- 
dence of  their  contents? 

In  Jacksm  v.  CuUum,  2  Blackf.  228,  it  was  held  that, 
*'If  an  instrument  of  writing,  or  even  the  recprd  of  a 
judgment,  be  lost  or  destroyed,  the  contents  may  be 
proved  by  parol."  In  that  case,  the  Court  says,  ''On  the 
subject  of  evidence,  the  general  rule  is  that  the  best  at-  # 
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May  Term,   tainable  evidence  shall  be  adduced  to  prove  every  dis- 

l^^ —  puted  fact*"    The  effect  of  this  rule  is,  that  when  from 

^^  the  nature  of  the  transaction,  superior  evidence  may  be 
The  State,  presumed  to  be  within  the  power  of  the  party,  that  which 
is  inferior  will  be  excluded.  But  when  it  is  manifest  that 
evidence  of  a  higher  degree  is  not  within  the  power  of  the 
party,  that  of  the  lower  degree  will  be  received;  and  the 
general  rule  never  excludes  the  best  evidence  that  can  be 
produced.     1  Stark.  Ev.  391. 

We  think  the  record  presents  a  fair  case  for  the  admis- 
sioii  of  secondary  evidence.  The  loss  of  the  pleas  was 
clearly  shown,  and  it  appears  to  us  that  parol  evidence 
of  their  contents  should  have  been  admitted. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
G.  H  Voss  and  R.  L.  WcipoU,  for  the  plaintiff. 
W,  Oarver,  for  the  defendant. 


U"i 


Hill  v.  The  State. 


The  proaecating  witness  on  a  complaint  for  bastardy,  maj  be  compeUed 
to  testify  whether  about  the  time  she  has  alleged  that  the  child  was  be- 
gotten, any  person  besides  the  defendant  had  carnal  intercourse  witli 
her. 

If  the  complainant  denies  in  her  testimony  that  about  that  time  she 
had  carnal  intercourse  with  another  person  than  the  defendant,  a  witnesa 
may  be  compelled  to  testify  whether  about  that  time  she  had  carnal 
intercourse  with  him. 

niirsday.  ERROR  to  the  Henrv  Circuit  Court. 

May  36. 

Perkins,  J. — This  is  a  case  of  bastardy.  The  defendant 
was  convicted  in  the  Circuit  Court. 

On  the  trial,  Sartzh  B.  Mendenhally  the  mother  of  the 
bastard  child,  and  the  relator  in  the  prosecution,  testified 
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that  0aid  child  was  begotten  by  Charles  HUl,  the  defendant   M«7  T^^rm, 
in  the  prosecution,  on  the  10th  of  Julpy  1850,  and  that  no 


other  person  had  sexual  intercourse  with  her  about  that       ^^ 

time.    The  defendant  then  introduced  a  witness,  William    ^mc  Stayb. 

Sowashy  who  testified  that  during  said  month  of  Jtiljf,  he 

*^sat  up"  with  said  Sarah  several  nights,  and,  upon  being 

asked  whether  he  did  not  have  sexual  intercourse  with 

her  about  the  10th  of  said  month,  the  Court  informed  the 

witness  that  as  his  answer  to  that  question  might  tend  to 

his  disgrace,  he  need  not  reply  to  it  unless  he  was  willing 

to  do  so;  whereupon  the  witness  refused  to  answer,  and 

the  defendant  excepted. 

The  ruling  of  the  Court  upon  this  point  presents  the 
only  question  in  the  cause  for  our  consideration. 

The  complaining  witness,  Sarah  B.  MendenhaUy  had 
been  asked  whether  any  person  other  than  Hill  had  had 
carnal  connection  with  her  about  the  10th  of  July,  1850,  , 

and  had  answered  the  question;  and  the  law  seems  to  be 
now  settled  that  she  was  liable  to  be  compelled  to  answer  it, 
though  it  was  one  the  answer  to  which  might  tend  to  her 
disgrace.  1  Greenl.  Ev.  s.  454,  n.  1 .  Such  has  been  recog- 
nized to  be  the  law  by  this  Court.  Walker  v.  The  StaUy 
6  Blackf.  1. 

Now,  this  witness,  MendenhaUy  was  liable  to  be  com- 
pelled to  answer  said  question,  either  to  lay  the  founda- 
tion for  her  impeachment  as  a  witness,  or  because  the 
answer  might  furnish  evidence  material  to  the  point  in 
issue  in  the  cause,  viz.,  the  paternity  or  fathership  of  her 
bastard  child,  or  for  both  these  reasons. 

If  she  was  compellable  to  answer  for  the  first  reason, 
then  the  defendant  should  have  been  allowed  to  coerce 
the  testimony  of  those  by  whom  the  impeachment  could 
be  sustained,  notwithstanding  it  might  disgrace  them; 
otherwise  his  right  to  lay  the  foundation  for  such  impeach- 
ment might  be  useless.  If  she  was  compellable  to  answer 
for  the  second  reason,  then,  we  say,  the  testimony  of  those 
who  might  have  had  intercourse  with  her  at  the  pcuticular 
time  named,  would  have  been  equally  pertinent  and  ma- 
t^ial  to  the  issue,  and  the  defendant  should  have  been 
Vol.  IV.— 15 
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Allowed  the  benefit  of  it;  and  if  for  both  of  said  reasons, 
then  for  both  reasons  above  assigned,  should  the  testi- 
mony sought  and  refused  in  this  case  have  been  given. 

We  think  the  Court  erred  in  not  compelling  Sowash  to 
answer  the  question  put  to  him,  and,  for  this  reason,  the 
judgment  must  be  reversed. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

E.  B.  Martindaldy  for  the  plaintiff. 

W.  Grose,  for  the  state. 


Bankus  and  Others  t?.  The  State. 


Where,  by  preyious  concert,  three  or  more  persons,  bj  their  Toices  or  s 

trumpet,  make  .a  great  noise  tumultuously,  in  the  night-time,  in  the  yi- 

cinitj  and  within  the  hearing  of  persons  not  participating  with  them, 

the  act,  under  the  R.  S.  1843,  is  a  riot. 
The  fact  that  the  witnesses  who  heard  the  noise  were  not  alanned  by  it, 

does  not  change  the  nature  of  the  offence. 
Keither  does  the  circumstance  that  thos^  who  made  the  noise  were  in  a 

good  hnmor  at  the  time. 
A  defendant  indicted  for  a  crime,  cannot  exempt  himself  from  punishment 

by  showing  that  it  was  the  custom  of  the  country  to  do  the  act  which 

constituted  the  crime. 


Thurtday, 
May  06. 


ERROR  to  the  Henr^  Circuit  Court. 

Perkins,  J. — ^Indictment  for  a  riot.  Jury  trial,  convic- 
tion, motion  for  a  new  trial  overruled,  and  judgment 
against  the  defendants. 

The  bill  of  exceptions  in  the  case  states  the  substance 
of  the  evidence  given  as  foUows:**  Jesse  Bajikus,  Lewis 
Simpson^  William  WoodSy  and  WtUican  McShirelyy  four  of 
the  defendants,  veere  on  trial,  and  three  witnesses  were 
examined  on  the  part  of  the  state,  (one  of  whom  was  en- 
gaged in  the  alleged  riot  with  the  defendants),  whose  tes- 
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timony  tended  to  prove  that  on  a  ceHain  evening,  within 
a  year  before  the  finding  of  said  ihdictmeht,  at  the  county  . 
of  Henry,  the  above-named  defendants  were  at  a  certain 
place  in  said  county,  called  Chicago,  (there  being  no  evi- 
dence to  prove  that  they  had  assembled  at  said  place  by 
previous  concert  or  arrangement,  for  any  purpose  what- 
ever, except  the  fabts  that  they  were  all  present  without 
any  known  business,  and  that  they  lived  in  different  parts 
of  the  neighborhood) ;  that  there  had  been  an  infair  at 
the  house  of  one  Jacob  Wise,  in  said  Chicago,  whose  house 
was  situated  on  or  near  the  public  highway;  that  the  de- 
fendants, with  one  exception,  were  young  men,  one  of 
whom  went  to  a  neighboring  house  and  borrowed  a  horn, 
with  which  they  marched  back  aiid  forth  along  the  high- 
way, sometimes  blowing  said  horn  and  singing  songs,  but 
not  vulgar  ones,  before  the  house  of  said  Wise,  and 
north  and  south  of  it,  and  hallooed  so  that  they  could  be 
heard  near  a  mile  distant,  as  certain  persons,  not  wit- 
nesses, h€ui  informed  said  Wise;  and  that  they  continued 
on  the  ground,  thus  acting,  till  one  or  two  o'clock  in  the 
morning.  But  said  witnesses  all  concurred  in  stating 
that  the  defendants  were  all  in  good  humor,  and  used  no 
violence  further  than  above  set  forth;  that  they  had  no 
guns  or  weapons  of  any  kind,  made  no  threats  or  attempts 
at  force  of  any  kind;  that  the  witnesses  were  not  in  the 
least  alarmed,  and  feared  no .  danger  of  any  kind,  arid 
were  in  no  way  disturbed,  except  that  Jacob  Wise  stated 
that  he  went  to  bed  about  nine. o'clock,  and  was  awakened 
occasionally  by  the  hallooing  in  the  road,  and  that  a  ped- 
ler,  who  puf  up  at  the  house  of  said  Wise  that  night,  (it 
being  a  public  house),  inquired  if  there  were  a  lock  and 
key  to  the  stable  in  which  his  horses  were  kept;  and  that 
said  Wise,  at  the  instance  of  said  pedler,  locked  the  sta- 
ble ;"  which  was  all  the  testimony  given  in  the  cause. 

The  question  is,  whether,  upon  the  foregoing  evidence, 
the  jury  were  authorized  to  find  the  defendants  guilty  of 
a  riot. 

The  R.  S.  of  1843, enact,  p.  973,  that  "if  three  or  more 
persons  shall  actually  do  an  unlawful  act  of  violence, 
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May  Teim,   either  with  or  without  a  common  cause  or  quarrel,  or  even 

! —  do  a  lawful  act  in  a  violent  and  tumiiltuaus  manner,  they 

Bakkus  j^^jj  y^  deemed  guUty  of  a  riot."  The  R.  S.  of  1862,  vol. 
The  Stam.  2.  p.  425,  thus  defin^  a  riot:  "If  thre^  or  niore  persons 
shall  do  an  act  in  a  violent  and  tnmultndus  manner,  they 
shall  be  deemed  guilty  of  a  riot;" 

A  great  noise  in  the  night-time,  -made  by  the  human 
voice  or  by  blowing  a  trumpetvis  a  nuisance  to  those  near 
whom  it  is  made.  The  making  of  such  a  noise,  there- 
fore, in  the  vicinity  of  inhabitants,  is  an  unlawful  act; 
and,  if  made  by  three  or  more  persons  in  concert,  is,  by 
the  statute  of  1843,  a  riot.  AH  these  facts  exist  in  the 
present  case.  Here  was  a  great  noise,  heard  a  mile,  in 
the  night-time,  made  with  human  voices  and  a  trumpet, 
in  the  vicinity  of  inhabitants.  The  requirements  of  the 
statute  for  the  making  out  of  the  offence  are  filled.  The 
noise  was  also  made  tumultuously.  The  act  itself  in- 
volves tumultuousness  of  manner  in  its  performance. 
But  it  is  said,  here  was  no  alarm  or  fear.  The  statute 
defining  the  offence  says  nothing  abo^t  alarm  or  fear.  In 
this  case,  however,  it  was  only  the  witnesses  who  were 
not  alarmed.  Others  within  the  distance  of  the  mile  in 
which  the  noise  was  heard,  and  who  were  not  present  to 
observe  the  actual  condition  of  things,  may  have  been, 
and  doubtless  were,  alarmed ;  and  the  pedler  was  afraid 
his  horses  would  be  stolen. 

It  is  said  the  rioters  were  in  good  humor.  Very  likely, 
as  they  were  permitted  to  carry  on  their  operations  with- 
out interruption.  But  with  what  motive  weijs  ^"they  per- 
forming these  good-humored  acts  ?  Not,  certainly,  for  the 
gratification  of  Wise  and  his  family.  They  were  giving 
them  what  is  called  a  charivari,  which  Wdster  defines 
and  explains  as  follows  :  "  A  mock  serenade  of  discordant 
music,  kettles,  tin-pans,  &c.,  designed  to  annoy  and  insult. 
It  was  at  first  directed  against  widows  who  married  a 
aerond  time,  at  an  advanced  age,  but  is  now  extended  to 
other  occasions  of  nocturnal  annoyance  and  insult." 

Again,  it  is  urged  that  these  defendants  were  but  acting 
in  accordance  with  the  custom  of  the  country.    .But  a  cus- 
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torn  of  violating' the  criminal  laws  will  not  exempt  such   ^7  Tenn. 

violation  from  punishment.    In  the  case  of  The  State  of  1 \ — 

Pennsylvania  v.  Lewis,  et  al.y  Add.  R.270,  it  appeared  that  ^* 
on  the  5th  of  November y  1795,  there  was  a  wedding  at  the  Hato. 
house  of  one  John  Weston.  The  defendants  in  said  case 
were  there  without  invitation,  were  civilly  treated,  and,  in 
the  evening,  when  dancing  commenced,  began  a  disturb^ 
ance  in  which,  during  the  evening,  Weston  was  so  seriously 
injured  that,  on  the  third  day  after,  he  died.  On  the  trial 
of  the  indictment  against  said  defendants,  Campbell^  Pen^ 
tecosty  and  Brackenridgey  in  their  argument,  said,  *'  These 
men  did  nothing  more  than  an  usual  frolie,  according  to 
the  custom  and  manners  of  this  country.  There  was  no 
intention  of  hurt,  no  design  of  mischief  in  which  the 
malice,  which  is  a  necessary  ingi'edient  of  murder,  con- 
sists." But  the  argument  did  not  prevail;  and  the  Court 
said,  ^'  If  appearance  of  sport  will  exclude  the  presump- 
tion of  malice,  sport  will  always  be  affected  to  cover  a 
crime."  The  defendants  were  convicted  of  murder  in  the 
second  degree. 

The  case  before  us  we  regard  as  a  plain,  but  not  an 
aggravated  one,  of  riot,  and  the  judgment  below  must  be 
affirmed.    The  defendants  were  fined  but  8  dollars  each. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

C.  H.  Testy  for  the  plaintiffii. 

D.  8.  Ooodingj  for  the  state. 


Dob  on  the  demise  pf  Murfhy  and  Another  i;.  Hatbs  and 

Another. 

The  issuing  of  an  alias  JL  fa.  vhile  the  levj  nnder  the  first  is  undisposed 

of,  cannot  affect  the  lien  of  the  judgment. 
Where  the  land  of  an  execution-defendant  has,  during  his  lifetime,  been 

lericd  upon  by  a  Ji,  fa,,  a  venditioni  expatuu  may  issue  after  his  death, 

and  the  land  may  be  sold  thereon. 
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May  Term,       ERROR  to  the  Shelby  Circuit  Court. 

: —      Stuart,  J. — The  case  was  submitted  to  the  Court ;  find- 

^'         ing:  and  judgment  for  the  lessees  of  the  plaintiff. 
Hatib.  It  appears  from  an  agreed  state  of  facts,  that  on  the 

Friday,  27th  of  August^  1841,  Jesse  Scott  recovered  judgment,  by 

Ar«y  37.  confession,  for  200  dollars,  on  a  note  dated  June  18, 1840, 

against  Lockhart  and  others.  At  the  time  of  the  recovery, 
Lockhart  was  the  owner  in  fee  of  the  land  in  controversy. 
On  the  5th  of  August^  1842,  a  Jl.  fa.  issued  on  the  judg- 
ment, was  levied  on  the  tract  of  land  in  question,  as  the 
property  of  Lockhart^  and  was  returned  without  sale,  by 
order  of  the  plaintiff,  Scott,  In  March,  1843,  an  alias  ^. 
fa.  was  issued,  which  was  also  levied  on  the  same  tract  of 
land,  and  returned  no  sale  for  want  of  bidders.  In  March^ 
1844,  Jesse  Scoity  the  execution- plaintiff,  died;  and  in 
Septembery  1845,  a  venditioni  exponas  issued,  reciting  the 
.  .  AvBtJi^fa.  and  the  sheriff's  levy  and  return  thereon,  and 
direotiiig  the  officer  to  sell,  &c.  At  this  point  there  is 
great  confusion  of  dates  in  the  ''  agreed  case."  The  sale 
to  the  Murphys  is  stated  to  be  in  October y  1847,  the  return 
X>£  the  sheriff  in  Jtdy,  1847,  and  the  deed  to  the  purchasers 
in  May,  1846.  We  may  still  presume  that  the  sale,  the 
deed,  and  the  return,  followed  each  other  in  proper  suc- 
cession. The  sheriff's  deed  to  the  Murphys  was  recorded 
in  Mayy  1846.  These  proceedings  under  the  Scott  judg- 
ment, constitute  the  chain  of  title  on  the  one  side. 

On  the  other,  it  appeared  that  in  Augv^ty  1842,  a  year 
after  the  recovery  of  the  Scott  judgment,  Lockhart  mort- 
gaged the  land  in  dispute,  together  with  other  lands,  to 
Hayes  and  Ferris,  From  this  mortgage  the  defendants 
trace  their  title.  It  is  not  necessary  to  state  the  several 
steps  of  foreclosure,  &c.  The  priority  of  the  lien  of  the 
Scott  judgment  does  not  admit  of  controversy.  The  issu- 
ing an  alias  Ji.  fa.  while  the  levy  under  the  first  execu- 
tion was  undisposed  of,  might  be  an  irregularity — perhaps 
a  nullity;  but  could  not  affect  the  lien  of  the  judgment. 
1  Ohio  R.  458.  The  lien  remains  until  the  judgment  is 
satisfied,  or  the  property  bound  by  it  is  disposed  of. 
The  only  remaining  question  relates  to  the  sale  on  the 
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veiiditiani  exponasy  after  the  death  of  the  execution-plain-    ^^7  1'«n>« 

tiff.    A^.  feu  levied  on  land  in  the  lifetime  of  the  execu- 

tion-defendant,  may  be  proceeded  in,  and  the  land  sold  ^* 
after  his  deatii.  Wolf  v.  Heath.  7  Blackf.  154.  So  if  the  Hatm. 
execution-plaintiff  die  after  the  issuing  of  a^.  fa.y  the 
writ  may  still  be  executed.  Murray  v.  Buchaiiany  7  Blackf. 
549.  The  rule  to  be  deduced  from  these  decisions  is, 
that  when  the  execution  of  the  writ  is  begun  in  the  life- 
time of  a  sole  plaintiff  or  sole  defendant,  the  officer  may 
complete  it  after  the  death  of  either  party.  The  sale  in 
the  present  case,  though  on  a  venditioni  exp&nas  issued 
after  the  death  of  Scoii^  comes  fairly  within  the  rule.  For 
the  veadi,  is  only  the  execution  of  what  had  been  left  to 
be  done  under  the^.  fa.  It  is  not  a  new  command  to 
levy,  but  only  to  dispose  of  a  levy  already  made.  The 
officer  is  ordered  to  complete,  under  the  vendi.^  what 
had  begun  under  the  Ji.  fa.  The  vendi.  relates 
the  ^.  fa.y  and  to  the  proceedings  had  there^^^^lHio^ 
power  of  the  officer  under  the  vendi.  commences  preciseljr  ^|t|Y|\f  ' 
where  his  action  under  the ^.  ^.  ceased.  "These*  w<>^**  * 
writs  are,  in  fact,  but  one  writ — ^the  one  designed  to  comw  a  |^Y*J 
plete  what  the  other  had  commenced."  \. 

We  therefore  conclude  that  the  vendi.y  in  this  vast 
was  properly  issued  and  executed  after  the  death  of  Scott. 
We  cannot  see  any  distinction,  nor  any  good  reason  why 
we  should  seek  to  distinguish  between  the  case  at  bar 
and  those  cited.  In  some  of  the  states  a  different  rule 
prevails,  perhaps  growing  out  of  statutory  provisions. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

D.  Macy  and  7.  A.  Hendricks,  for  the  plaintiff. 

/.  Morriion  and  8.  Major,  for  the  defendants. 
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Harris  v.  Stanton. 


SxAMiov.  <5.,  by  V,,  his  attorney,  during  Uie  term  of  the  Circuit  Court,  filed  a  decla- 
ration in  assumpsit,  setting  forth  as  the  foundation  of  the  action,  two 
promissory  notes  executed  by  H.,  one  of  which  was  not  then  due,  and 
would  not  be  for  six  months  thereafter.  V.  also  filed  a  warrant  of  H.  to 
confetB  judgment  on  the  notes.  The  warrant  was  directed  to  K.,  autho- 
rizing him,  in  the  usual  form,  to  confess  judgment,  dec.  The  record 
showed  that  the  execution  of  the  warrant  was  duly  proved  to  the  satis- 
faction of  the  Court;  the  declaration  and  warrant  appeared  therein  at 
full  length;  and  immediately  thereafter,  without  any  intenrening  matter, 
the  record  proceeded  thus:  "And  the  said  defendant  now  here  waiTca 
the  issue  and  service  of  process  herein,  and  says  that  he  cannot  gainsay 
the  plaintiff's  action,  nor  but  that  he  hath  sustained  damages  by  reason 
of  the  non -performance  in  said  declaration  mentioned,  in  the  sum  of,"  Ac., 
being  the  amount  of  both  notes.  Judgment  accordingly  for  that  sum.  The 
declaration  alleged  a  promise  to  pay,  in  the  usual  form,  aeoerding  to  tkt 
tenor  and  effect  of  the  notee.  Held,  ^at  the  judgment  was  not  entered  by 
virtue  of  the  warrant  of  attorney.  Held,  also,  that  if  the  confession 
were  supposed  to  be  a  personal  one,  a  judgment  for  the  amount  of  both 
notes,  would,  under  the  declaration,  have  been  unauthorised.  Hdd, 
also,  that  the  structure  of  the  record  precluded  the  idea  that  V.,  or  any 
other  attorney,  appeared  for  H.  Held,  also,  that  the  terms  used,  "  the 
defendant  now  here  waives,"  <&c.,  taken  in  connection  with  the  context 
and  the  circumstances,  do  not  authorize  the  conclusion  that  H.  appeared 
in  open  Court  and  confessed  the  judgment. 

Friday,  ERROR  to  the  Hamilton  Circuit  Court. 

May  27. 

Stuart,  J. — Stanton,  by  Vos8,  his  attorney,  during  term, 
filed  a  declaration  in  assumpsit,  setting  forth  as  the  foun- 
dation of  the  action,  two  promissory  notes,  one  of  which 
was  not  then  due.  The  same  attorney  also  filed  a  war- 
rant to  confess  judgment  on  the  notes.  The  warrant  was 
directed  to  Voss  himself,  authorizing  him,  in  the  usual 
form,  to  confess  judgment,  &c.  The  record  shows  that 
the  execution  of  the  warrant  was  duly  proved  to  the  satis- 
faction of  the  Court.  The  declaration  and  warrant  ap- 
pear at  full  length ;  and  immediately  after,  without  any 
intervening  matter  whatever,  the  record  proceeds :  "And 
the  said  defendant  now  here  waives  the  issue  and  service 
of  process  herein,  and  says  that  he  cannot  gainsay  the 
^  said  plaintifi*^s  action,  nor  but  that  he  hath  sustained 
'  damages  by  reason  of  the  non-performance  in  said  decla- 
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ration  mentioned,  in  the  som  of  663  dollars  and  30  cents.   Hay  Term^ 
The  judgment  of  the  Comt  is  accordingly  for  that  sum.         ^^^' 

It  is  not  worth  while  to  inquire  to  what  class  of  judg*      H^*™ 
mentSy  whether  tiU  dicity  non  sum  informatuSy  &;c.,  the  pro-     STAinoir. 
ceeding  before  us  belongs.    It  is  either  a  confessed  judg- 
ment of  some  kind,  or  it  is  nothing. 

The  English  courts  have  always  exercised  a  veiy  strin* 
gent  supervision  over  warrants  to  confess,  cognovits,  &c. 
1  Sellon  Pr.  376.-2  Tomll  Law  Die.  293.— Chitty  Gen. 
Pr.,  title,  ''  warrant  to  confess."  There  is  a  recent  deci- 
sion (June,  1852,)  in  the  Q.  B.,  showing  that  the  vigilance 
of  the  courts  to  guard  against  frauds  of  that  kind  is  not 
relaxed.  PococA  v.  PfcAmj^,llEng.L.&E.R.  461.  The 
fa<2t  that  many  of  the  English  decbions  arise  on  statutes 
and  rules  of  Court,  subsequent  to  James  1,  though  it 
lessens  their  authority,  does  not  depreciate  their  moral 
force,  nor  impair  their  sound  public  policy. 

Without  discouraging  warrants  to  confess,  this  Court 
has  also,  on  several  occasions,  shown  its  anxiety  to  guard 
the  practice  against  abuse.  8  Blackf.  133. — 1  Ind.  87. — 
id.  89.     Coordey  v.  Tracy^  at  the  present  term. 

It  is  not  necessary  to  decide  whether  in  this  state  a 
wairant  to  confess,  directed  to  the  attorney  of  the  oppo- 
site party,  is  or  is  not  regular.  That  question  does  not 
arise  in  the  record.  For  the  judgment  was  not  entered, 
nor  do  counsel  claim  it  to  have  been  entered,  by  virtue  of 
the  warrant  to  confess  which  appears  in  the  proceedings. 
Vass,  the  attorney  for  the  plaintiff  below,  very  properly 
abstained  from  acting  on  the  warrant,  and  escaped  from 
the  embarrassing  attitude  in  which  he  would  have  been 
placed,  had  he  appeared  as  the  attorney  for  both  parties. 
Bat  had  the  question  of  the  validity  of  a  power  so  di- 
rected, been  raised,  we  should,  on  considerations  of  pub- 
lic policy,  have  felt  great  reluctance  to  sanction  a  practice 
so  full  of  pernicious  tendencies. 

There  is  a  serious  discrepancy  in  the  record,  betvifeen 

the  judgment  and  the  supposed  basis  on  which  the  Court 

acted.    One  of  the  notes  set  out  in  the  declsuration  had 

six  months  to  run  at  the  time  of  judgment  rendered.    The 

Vol.  IV.— 16 
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Maj  Term,   eapposed  confession  set  out  in  the  record,  does  not  cover 

_I —  this  note.    The  declaration  alleges  a  promise  to  pay  in  ' 

^  ^  the  usual  form,  according  to  the  tenor  and  effect  of  the 
Staotok.  notes.  The  confession  (if  the  personal  presence  of  the 
defendant  be  conceded))  runs,  that  he  cannot  gainsay  the 
plaintiff's  action,  nor  but  that  he  hath  sustained  damages 
by  reason  of  the  non-performance  in  the  declaration 
mentioned,  &c.  There  could  be  no  damages  for  the  non- 
performance of  the  contract  which  had  not  yet  matured. 
From  the  face  of  the  declaration,  the  only  non-perform- 
ance that  had  occurred,  was  the  non-payment  of  the  first 
note.  The  amount  of  the  first  note,  therefore,  was,  under 
the  supposed  personal  confession,  all  the  judgment  to 
which  the  plaintiff  below  was  entitled.  The  power  of 
attorney,  under  seal,  could  not  cure  this  defect;  for  we 
have  seen  that  the  power  was  not  acted  upon — ^the  judg- 
ment was  not  entered  in  pursuance  of  the  power.  Hence 
a  judgment  for  the  full  amount  of  both  notes,  is  wholly 
unauthorized. 

The  question  still  remains,  if  Voss  did  not  appear  under 
the  power,  how  was  Harris  brought  into  Court?  In  short, 
was  he  in  Court  in  any  manner  known  to  the  law?  It  is 
not  pretended  that  process  had  been  served  upon  him. 
Nor  is  it  to  be  presumed  that  any  other  attorney  had  en- 
tered an  appearance,  or  acted  under  the  power  to  con- 
fess ;  for  that  power  is  directed  to  Voss  alone.  Indeed, 
the  very  structure  of  the  record  precludes  the  idea  that 
VosSy  or  any  other/ attorney,  appeared  for  Harris.  The 
only  way,  then,  in  which  Harris  could  have  been  in  Court  I 

was  by  personal  appearance. 

Finally,  it  all  resolves  itself  into  the  single  inquiry,  did 

Hatris  appear  personally  in  open  Court  and  confess  the 

.  judgment?    This  is  a  question  of  interpretation,  which 

.  must  b^  determined  from  a  careful  inspection  of  the  whole 

record. 

The  usual  formula  of  entering  an  appearance  has  not, 
in  this  instance,  been  observed.  There  are  no  such  apt 
and  safe  words  as  "  personally  appeared,  in  open  Court, 
James  Harris^  and  waives,"  &c.    Nor  are  there  any  words 
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eqaivaient  to  them.    The  terms  used,  "  the  defendant  May  Term, 

now  here  waives,"  &c.,  taken  in  connection  with  the  con- !^ — 

text  and  the  circumstances,  cannot  be  regarded  as  suffi-  H^^ 
cient,  for  there  is  nothing  in  the  other  parts  of  the  record  Stavtov. 
to  support  such  a  presumption — nothing  to  raise  even  a 
remote  probability  of  such  personal  appearance.  On  the 
contrary,  every  other  part  of  the  record  goes  far  to  demon- 
strate that  he  did  not  appear.  The  novelty  that  a  judg- 
ment should  be  confessed  on  a  note  which  had  six  months 
to  run,  seems,  in  itself,  inexplicable.  Accordingly,  we 
find  that  in  this  the  record  contains  internal  evidence  of 
mistake.  Again,  if  Harris  appeared  in  open  Court,  there 
is  no  reason  why  the  power  of  attorney  should  be  pro- 
duced and  filed;  no  reason  why  its  execution  should  be 
proved  to  the  satisfaction  of  the  Court,  in  the  face  of  the  ^ 

very  man  who  made  it.  It  was  equally  unnecessary  and  \ 
singular  to  make  both  the  power  and  the  proof  of  its  exe- 
cution a  part  of  the  record,  if,  in  fact,  Harris  was  present 
in  Court  ready  to  confess  judgment.  Especially  is  all 
this  useless  and  incredible,  if  Harris  in  person  did  con- 
fess. 

It  is  readily  admitted  that  the  question  is  embarrassing. 
Yet,  £rom  a  careful  consideration  of  the  whole  record, 
and  all  the  circumstances  connected  with  it,  we  are  con- 
strained to  come  to  the  conclusion  that  Harris  did  not 
appear.  There  being  no  process,  no  appearance  by  at- 
torney, and  no  personal  appearance,  there  could  be  no 
recovery. 

We  regard  it  as  a  settled  and  salutary  rule,  sustained 
by  judicial  decision  and  public  policy,  that  in  all  cases  of 
recovery  at  common  law,  the  defendant  must  be  in  Court 
in  one  or  the  other  of  these  modes;  and  this  fact  the  re- 
cord should  show  affirmatively  and  clearly. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Robinsan^  for  the  plaintifi*. 

O.  H.  Smith  and  S.  YandeSy  for  the  defendant. 


CbmnB. 
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May  Tenn, 

^^^*  Maogart  V,  Chester. 

Macmjabt 

y»  A.,  by  agreement  in  writing,  leased  to  B.  a  field  to  be  tilled  in  com,  con- 

taining abont  thirty  acres,  for  one  year  from  March  1, 1849;  and  B,,  for 
the  use  of  the  field,  was  to  giye  as  rent  one- third  of  the  crop  husked  and 
deliyered  in  the  crib  which  A.  was  to  furnish  in  the  field.  The  com 
was  to  be  husked  and  cribbed  on  or  before  the  1st  of  January,  1850. 
The  agreement  then  proceeds:  The  said  B.  is  to  move  into  the  dwelling- 
house  where  O.  now  lives,  and  to  have  the  privilege  of  firewood  by  using 
dead  timber  unfit  for  rails.  Held,  that  the  agreement  rendered  it  obligatory 
upon  A.  to  furnish  B.  a  house  to  live  in  during  the  term  of  his  lease. 
Held,  also,  that  in  an  action  by  B.  before  a  justice  of  the  peace  for  the 
neglect  and  refusal  of  A.  to  furnish  the  house,  an  averment  in  the  cause 
of  action  of  a  demand  by  B,  of  the  house  was  not  necessary,  even  if  the 
demand  were  necessaiy  to  be  proved  in  order  to  maintain  the  suit.  Hdd, 
also,  that  it  was  competent  for  B,  to  prove,  by  parol,  that  the  house  was 
situate  on  the  premises  leased. 

FHi^,  ERROR  to  the  Tippecanoe  Court  of  Common  Pleas. 

Davison,  J. — Maggart  sued  Chester  before  a  justice  of 
the  peace.  The  defendant  moved  to  dismiss  the  suit  for 
want  of  a  sufficient  cause  of  action.  Motion  overruled 
and  judgment  for  the  plaintiff.    The  defendant  appealed. 

In  the  Court  of  Common  Pleas,  the  defendant  renewed 
his  motion  to  dismiss,  which  was  sustained,  and  judgment 
given  for  the  defendant. 

The  cause  of  action  alleges  that  Chester^  who  is  des- 
cribed as  guardian  of  the  heirs  of  Henry  L.  IhuUedayy 
deceased,  entered  into  an  agreement  in  writing  with  Mag- 
garty  whereby  he  leased  to  him  a  certain  piece  of  ground 
belonging  to  said  heirs,  for  the  purpose  of  tilling  the 
same  in  corn  for  one  year  from  the  1st  of  March,  1849, 
together  with  a  certain  dwelling-house  belonging  to  said 
heirs,  where  /.  CnUvm  then  lived,  and  also  with  the  privi- 
lege of  obtaining  fire-wood.  And  in  consideration  of  the 
lease  and  privileges  aforesaid,  Maggart  bound  himself,  in 
said  agreement,  to  deliver  as  rent  one-third  of  the  com  in 
the  crib,  on  the  1st  of  January,  1850.  It  is  averred  that 
the  plaintiff  performed  the  agreement  on  his  part;  and 
the  breach  assigned  is,  that  the  defendant  had  neglected 
and  refused  to  furnish  to  the  plaintiff  the  said  dwelling- 
house,  &c. 


Maoqais 
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The  agreement  referred  to,  was  filed  as  a  part  of  the  May  Tenn, 
caase  of  action.  It  shows  that  Chester  leased  to  Mag-  . 
gart  a  field  to  be  tilled  in  com,  situated  on  the  north  end 
of  the  DouUeday  farm,  containing  about  thirty  acres,  for 
one  year  from  the  Ist  of  Marchy  1849 ;  and  that  Maggai% 
for  the  use  of  said  field,  was  to  give  as  rent  one-third  of 
the  corn-crop,  husked  and  delivered  in  the  crib,  which 
Chester  was  to  furnish  in  said  field.  The  rent-corn  was 
to  be  husked  and  cribbed -on  or  before  the  Ist  of  Januaty, 
1850.  The  agreement  then  proceeds:  ''The  said  Mag- 
gart  is  to  move  into  the  dwelling-house  where  /.  CvUum 
now  lives,  and  to  have  the  privilege  of  fire-wood  by  using 
dead  timber  unfit  for  rails." 

The  dismissal  of  the  suit  is  the  only  error  assigned. 

The  clause  in  the  lease  upon  which  the  questions  in 
this  case  arise,  is  as  follows :  ''  The  said  Maggart  is  to 
move  into  the  dwelling-house  where  /.  Cidlum  lives." 

It  is  contended  that  the  language  here  used  did  not  ren- 
der it  obligatory  on  Chester  to  furnish  Maggart  with  a 
house;  that  if  it  amounted  to  any  thing,  it  was  a  mere 
consent  or  stipulation  on  his  part  to  move  into  the  house. 

We  are  not  of  that  opinion.  In  giving  an  interpreta- 
tion to  the  clause  in  question,  we  must  look  into  the  whole 
agreement,  and  give  it  such  construction  as  will  accord 
with  the  real  intention  of  the  parties;  and  this  being 
done,  it  appears  to  us  that  their  intention  was,  that  Chester 
should  fumbh  Maggart  not  only  with  land  to  till,  but 
also  with  a  house  to  live  in  during  the  term  of  his  lease. 
Unless  the  clause  referred  to  can  be  so  interpreted,  the 
reasons  for  placing  it  in  the  lease  cannot  be  well  under- 
stood. 

A  question  is  raised  as  to  whether  the  plaintifiT  would 
have  the  right  to  show  by  parol  that  the  house  was  situate 
on  the  land  and  constituted  a  part  of  the  demised  pre- 
mises. We  think  he  would.  Parol  evidence  in  that  case 
would,  in  efiTect,  merely  identify  the  property,  and  not 
vary,  contradict,  or  enlarge  the  agreement.  1  Greenl. 
Ev.  ss.  286,  301. 

It  is  insisted  that  the  cau^e  of  action  is  defective,  there 
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May  Term,   being  no  allegatioii  of  a  demand  on  Chester.    We  think 


1853. 


the  cause  of  action  sufficient  without  such  averment. 
AB4iu  rpj^ig  g^^  ^^  commenced  before  a  justice;  and  it  has 
Tm  State,  been  held,  that  "  any  statement,  however  short  or  informal 
it  may  be,  will  answer  the  purpose,  provided  enough  be 
shown  to  bar  another  action  for  the  same  demand,  and  ap- 
prise the  defendant  of  the  nature  of  the  daim."  4  Blackf. 
13.— 6  id,  40. 

If,  in  this  case,  a  demand  on  Chester  before  suit  was 
requisite,  it  could  have  been  proved  on  the  trial  without  an 
averment  to  that  effect  in  the  cause  of  action.  1  Ind.  R. 
224.    The  motion  to  dismiss  should  have  been  overruled. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

H.  W.  Chase,  for  the  plaintiff. 

R.  C.  Gregory,  for  the  defendant. 


Bargis  v.  The  State. 

When  a  atatuie  confera  a  new  power  on  a  justice  of  the  peace,  he  must 
proceed  in  the  mode  prescribed  by  the  statute. 

An  act  of  1849  conferred  upon  justices  of  the  peace  in  certain  counties, 
ezclnaiTe  jurisdiction  oyer  certain  offences,  and  enacted  that  they  should, 
*'on  complaint  under  oath,  or  on  view,  take  jurisdiction  of  aU  such 
offences."  Hdd,  that  the  justice  could  not  render  a  judgment  against 
an  offender  upon  confession  of  any  such  offence,  except  on  such  com- 
plaint or  on  yiew. 

FfW«f.  ERROR  to  the  Wayne  Court  of  Common  Pleas. 

"^    '  Davison,  J. — Bargis,  on  the  5th  of  January,  1853,  on 

the  complaint  of  one  William  McDonald,  was  prosecuted 
before  the  mayor  of  the  city  of  Richmond,  in  said  county, 
for  winning  of  McDonald  55  dollars  on  the  result  of  the 
vote  of  the  state  of  Pennsylvania  for  president  of  the 
United  States. 
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Plea,  not  guilty.    The  justice  gave  judgment  againet  M»y  Term, 
Bargis  for  a  fine  and  costs.    Bargis  appealed. 


In  the  Court  of  Common  Fleas  the  cause  was  submitted      ^^«» 


T. 


to  the  Court  by  consent,  upon  a  written  statement  of  Th«  Staw. 
facts.  The  Court  found  Bargis  guilty,  and  assessed 
against  him  a  fine.  Motion  for  a  new  trial  oyerruled, 
and  judgment  on  the  finding  of  the  Court. 

The  following  are  the  facts :  On  the  10th  of  November^ 
1852,  Bargisy  for  the  same  betting  mentioned  in  the  com- 
plaint, voluntarily  appeared  before  James  M.  Poe^  a  jus- 
tice of  the  peace  for  said  county,  at  his  office  in  Richmond^ 
where  the  ofience  was  committed,  and  made  a  full  con- 
fession of  all  the  facts  of  said  betting  and  winning,  where- 
upon the  justice,  upon  such  voluntary  confession,  and 
without  other  evidence,  assessed  a  fine  of  2  dollars  and 
costs  against  him,  and  ordered  that  he  stand  committed 
until  the  fine  and  costs  be  paid  or  replevied ;  that  said 
fine  was  assessed  without  complaint  or  information,  with- 
out any  view  of  the  ofience  by  the  justice,  without  any 
warrant  having  been  issued,  and  without  any  witnesses 
having  been  sworn. 

The  question  presented  is,  had  the  justice  jurisdiction 
of  the  cause? 

The  1st  section  of  a  statute  of  1840,  enacts  that  jus- 
tices of  the  peace  in  several  counties  named  in  the  act, 
shall  have  exclusive  original  jurisdiction  in  certain  ofiences 
therein  enumerated,  and  among  them,  the  ofience  of  gam- 
ing. 

The  second  section  of  that  statute  is  as  follows :  *^  And 
the  said  justices  of  the  peace  in  said  counties  shall,  on 
complaint  under  oath,  or  on  view,  take  jurisdiction  of  all 
such  ofiences.''    Laws  of  1849,  p.  78. 

By  an  act  of  1850,  the  provisions  of  the  statute  of  1849 
are  extended  to  Wayne  county. 

.The  2d  section  of  the  act  referred  to,  prescribes  the 
mode  in  which  the  justice  shall  take  jurisdiction,  viz., 
*^  On  complaint  under  oath,  or  on  view." 

The  record  shows  that  before  the  justice  there  was  no 
complaint  on  oath,  nor  was  the  offence  committed  on 
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May  Term, 
1853. 

Dawlxt 

▼. 
Tbx  Stati. 


view;  and  it  is  a  settled  principle,  that  when  a  atatate 
confers  a  new  power  on  a  justice  of  the  peace,  he  must 
proceed  in  the  mode  prescribed  by  the  statute.  Bigdaw 
v.  Steams^  19  Johns.  R.  39. 

The  plaintiff  contends  that  the  provision  which  requires 
a  complaint  under  oath,  was  made  for  the  benefit  and 
protection  of  the  defendant,  and  he  may  waive  it.  We 
are  not  of  that  opinio^.  The  complaint  is  the  first  step 
in  the  proceedii^s ;  and  is  the  mode  in  which  the  per- 
son of  the  defendant  is  brought  within  the  jurisdiction  of 
the  justice. 

It  appears  to  us  that  the  legislature  did  not  intend  that 
the  justice  should  exercise  the  power  given  him,  in  a  man- 
ner agreed  on  by  him  and  the  offender,  and  not  in  accord- 
ance with  the  statute.  And  it  is  not  certain  that  a  con- 
struction of  the  statute,  permitting  the  justice  to  assume 
jurisdiction  without  <^  complaint  under  oath,"  would  lead 
to  a  wholesome  administration  of  the  law.  CfoU  v.  Bis9d^ 
I  Wend.  210. — Low  v.  Rice,  8  Johns.  409. — Clayton,  v.  Per 
Dun,  13  id.  218.— 8  Blackf.  396. 

In  our  opinion,  the  conviction  before  the  justice,  con- 
stituted no  defence  to  the  prosecution  in  the  Court  of 
Common  Pleas. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  coats. 

/.  Perry,  for  the  plaintiff. 

W,  A.  Biclde,  for  the  state. 


Dawley  v.  The  State. 


The  verdiet  of  a  jurj  against  a  persoa  indicted  for  burglary,  does  not  ren- 
der him  infamous,  and,  therefore,  incompetent  as  a  witness;  but  it  is  the 
judgment  of  the  Court  which  does  so. 

A  jury  may  convict  a  person  of  burglary  upon  the  testimony  solely  of  an 
accomplice. 
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The  fact  Uiat  the  prosecuting  attorney  has  xefnsed  to  enter  a  fuUe  pr^uqui  May  Term, 

against  a  person  indicted  for  bnrglaxy  who  has  given  testimony  which  1853. 

led  to  the  conviction  of  an  accomplice  under  a  promise  of  favor  upon  Dawixt 

the  disclosure  of  the  whole  truth,  cannot  affect  the  judgment  against  ▼. 

each  oonTicted  accomplice.  ^"^  Statb. 

ERROR  to  the  Vanderburgh  Circuit  Court.  Pp^ 

PsEKiNSy  J. — Datdey  was  indicted,  jointly  •  with  three 
others,  in  the  Vcmderiurgh  Circuit  Court,  for  larceny  in 
the  stealing  of  a  cow.  He « was  tried  separately,  con- 
▼icted,  and  sentenced  to  the  penitentiary. 

On  the  trial,  one  Peltt^  who  had,  at  the  same  term  of 
the  Court,  been  convicted  of  burglary  but  not  sentenced, 
and  who  was  charged  as  an  accomplice  in  the  case  with 
Dawlejfy  was  made  a  witness  on  the  part  of  the  state,  and 
testified  against  Dawley  under  an  assurance  that  if  he 
disclosed  the  whole  truth  he  might  hope  for  favor  in  his 
own  case. 

It  is  olgected  that  Pdtz^  having  been  convicted  of  bur- 
glary, was  not  a  competent  witness.  But  judgment  and 
sentence  had  not  passed  against  him;  and  it  is  the  judg- 
ment of  the  Court,  and  not  the  verdict  of  the  jury,  that 
renders  the  accused  legally  infamous,  and,  hence,  inc6m- 
petent  as  a  witness.  It  is  also  urged  that  his  testimony, 
being  that  of  an  accomplice,  was  not  sufficient,  uncor- 
roborated, to  authorize  the  jury  to  find  a  verdict  of  guilty. 
A  jury  may  convict  upon  the  testimony  alone  of  an  ac- 
complice. Johnson  v.  The  State^  2  Ind.  R.  652.  We  regard 
Peltz^g  testimony,  however,  as  strongly  corroborated  in  this 
case. 

It  is  further  said  that  the  prosecuting  attorney  refused 
to  enter  a  nolle  prosequi  to  the  indictment  against  Pellz 
after  he  had  testified.  If  such  be  the  fact,  it  has  nothing 
to  do  with  Datdejfs  case,  and  can  only  be  made  the 
ground  of  an  application  to  the  executive  for  a  pardon  in 
that  of  Pdtz.    See  the  United  StaUs  v.  Lee,  4  McLean  103. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  O.  Jones,  for  the  plaintiff*. 

A,  L.  Robinson,  for  the  state. 
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May  Temi, 
1858. 

SOBOOLET 
T. 

Sroopi. 


Friday, 
May  37. 


ScHOOLEY  and  Another  v.  Stoofs  and  Others. 

A,  sold  to  B.,  by  deed  of  varraDty,  a  tract  of  land  incumbered  by  a  mort- 
gage executed  by  A.,  and  gave  to  B.  a  penal  bond  to  secure  the  payment 
of  the  mortgage  by  a  given  day.  A,  failed  to  pay  it;  but  B.  had  not  paid 
it  nor  suffered  any  inconvenience  from  the  non-payment.  Held,  in  a  suit 
by  B.  against  A.  upon  the  bond,  that  the  damages  recovered  should  have 
been  only  nominal. 

ERROR  to  the  Wabash  Circuit  Court. 

Perkins,  J. — Debt  by  the  defendants  in  error  against  the 
plaintiffs  in  error,  upon  a  bond  of  which  the  following  is 
a  copy.  The  date  is  the  15th  of  Marchy  1850.  ''Know 
all  men  by  these  presents,  that  Isaac  Schociey  and  Amer 
AUeUy  of,  &c.,  are  held  and  firmly  bound  unto  James  Stoops^ 
John  M.  MyerSy  and  Andrew  M,  Earleyy  of,  &c.,  in  the 
penal  sum  of  600  dollars,  for  the  payment  of  which  they 
bind  themselves,  &c.  The  condition  of  the  above  obli- 
gation is  as  follows :  that  the  above-named  Schodey  has 
this  day  sold  unto  the  said  Stoops,  Myers,  and  Earley,  a 
tract  or  parcel  of  land  lying  in  Grant  county,  Indiana, 
and  described  as  follows :  a  part,  &c.,  containing  eighty 
acres,  for  the  sum  of  1,200  dollars,  the  receipt  of  which 
is  hereby  acknowledged,  for  which  the  said  Schooley  made 
unto  the  said  Stoops,  Myers,  and  Earley,  a  warranty  deed, 
conveying  to  them  the  title  in  fee-simple  of  said  premises, 
while  at  the  same  time  an  incumbrance  remained  by 
mortgage,  of  200  dollars,  in  favor  of  Russ  and  Beauchamp, 
dated  June  1st,  1841,  at  10  per  cent,  interest;  now,  if  the 
said  Schodey  satisfies  the  said  mortgage  or  incumbrance 
within  seventy-five  days  from  the  making  of  this  obliga- 
tion, then,"  &c. 

Breach,  that  he  did  not  satisfy  said  incumbrance. 

The  defendants  made  default ;  a  jury  of  inquiry  was 
sworn  to  assess  the  damages ;  the  only  evidence  offered 
for  their  consideration  was  the  bond  above  set  out;  and 
they  were  instructed  by  the  Court  that  upon  it,  the  mea- 
sure of  damages  was  the  amount  of  the  mortgage  speci- 
fied in  the  bond,  with  10  per  cent,  interest  from  the  1st  of 
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JunCy  1841,  which  amount  was  accordingly  assessed  by   Hay  Term, 

the  jury,  and  judgment  was  rendered  upon  the  assess- '- — 

ment.    The  defendants  excepted.  ^"^ 

The  payment  by  Schooley  of  the  damages  recovered  be-  Sroow. 
low  in  this  case,  will  not  discharge  him  from  liability  to 
pay  to  RiLss  and  6eavjchamp  the  amount  due  on  the  mort- 
gage upon  the  land  sold  to  Stoops,  MyerSy  and  Earley.  He 
may  be  sued  for  that  claim  at  any  time,  and  he,  or  his 
legal  representative,  must  be  sued  for  it  whenever  it  shall 
be  coUected  by  suit. 

Had  the  debt  to  Russ  and  Beauchamp,  which  Schooley  and 
Alien  bound  themselves  in  the  bond  sued  on  to  pay,  been 
originally  due  from  Stoops^  Myers,  and  Earley,  then,  on  the 
failure  of  said  obligors  to  pay  said  debt,  the  direct  lia- 
bility of  those  three  men  would  have  remained  to  pay  it, 
and  on  their  recovery  of  the  sum  in  a  suit  against  said 
obligors,  the  said  obligors  would  be  discharged,  and  would 
not  remain  liable  to  pay  the  sum  a  second  time.  In  such 
a  case  there  would  be  no  hardship,  at  least,  in  the  reco- 
very of  the  full  amount  in  a  suit  on  the  bond  before  the 
party  suing  had  actually  paid  the  money. 

But  in  the  case  before  us,  a  party  gives  bond  to  pay  a 
debt  of  his  own,  which  is  a  lien  on  land  sold  by  him,  by 
a  given  day,  and  fails  to  do  it.  Nevertheless,  he  still  re- 
mains liable  to  pay  the  debt,  to  be  sued  for  it,  and  one  or 
the  other,  or  both  of  these  things  may  happen.  The  pur- 
chasers of  the  land  bound  by  the  lien  have  not  paid  it  off, 
and  may  never  do  it;  and  have  not,  so  far  as  appears, 
suffered  any  inconvenience.  Why,  then,  should  they  re- 
cover for  damages  they  have  not  sustained,  and  may 
never  sustain  ?  Suppose  Schooley  and  Allen  had  paid  off 
the  incumbrance  in  question  to  Russ  and  Beauchamp  on 
the  day  after  the  forfeiture  of  the  bond,  and  had  then 
been  sued  by  Stoops,  Myers  and  Earley,  would  these  men, 
in  such  case,  have  been  entitled  to  recover  the  full  amount, 
or  could  the  defendants  have  shown  that  no  damage  had 
been  sustained,  and  thus  reduced  the  amount  recovered 
to  nominal  damages?  They  may  still  pay  off  said  in- 
cumbrance, and  why  should  the  obligees  in  the  bond  re- 
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May  Tenn.  cover  more  than  nominal  damages  till  they  have  sub- 

: —  tained  more  ?    They  might,  before  suing,  have  gone  fct- 

Bixm  ^ard  and  paid  off  the  incumbrance,  and  then  rightfolly 
]>0K.  recovered  the  full  amount.  But  they  did  not  do  so.  They 
refused  to  pay  it  themselves,  and  they  had  a  right  so  to 
refuse,  and  wait  to  see  what  the  original  debtor  should  do 
in  the  premises,  holding  the  bond  in  question,  with  the 
additional  security  they  had  required  on  taking  it,  in  re- 
serve, to  cover  any  damage  they  might  sustain.  We  think 
the  Court  erred  in  their  instruction  to  the  jury. 

We  are  aware  that  there  are  cases,  and  particularly 
Lethbridge  v.  Mytton^  2  Barnw.  and  Adolph.  772,  that  seem 
to  be  against  the  view  we  have  taken,  but  we  think  the 
rule  they  support  an  unreasonable  one.  See  Sedgwick  on 
Damages,  2  ed.,  pp.  182,  183. 

Per  Curiam, — The  Judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
/.  Broumleey  for  the  plaintiffs. 
D.  D.  PraU  and  D.  M.  Cox,  for  the  defendants. 


Barnbs  V,  Dob  on  the  demise  of  Pblton. 

A  tnet  of  land  was  listed  twice  for  taxes  of  the  year  18Si7— once  as  fint- 
elass  and  onoe  as  second-class  land.  The  clerk,  in  transcribing  from  the 
BSSosament-ioU,  carried  out  the  tract  as  first-class  land.  The  law  of 
1825,  and  the  act  of  which  it  is  amendatoiy,  made  it  the  duty  of  the 
derk  to  cany  out  the  assessment  into  the  duplicate;  but  there  was  no 
provision  in  a  case  where  the  land  was  thus  listed  twice,  which  listing 
phoiild  be  carried  ont.  The  land  was  afterwards  sold  for  the  non-pay- 
ment of  the  taxes  of  1827.    Held,  that  the  sale  could  not  be  supported. 

The  law  in  relation  to  the  sale  of  land  for  the  non-payment  of  taxes  is  con- 
strued strictly. 
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ERROR  to  the  Vigo  Circnit  Court.  V«7  Tern, 

1  fkfSi 

SruAmTy  J. — ^Ejectment  by  the  heirs  of  Reemer,  deceased, 


for  a  tract  of  land  claimed  adversely  under  a  tax-title.  The        ^^^ 

cause  was  submitted  to  the  Court  for  trial.    Finding  and        ^^- 

judgment  for  the  lessors  of  the  plaintiff.  Saturday, 

It  is  admitted  that  in  January^  1827,  Aaron  Reemery  the  ''■*^^- 
ancestor,  held  the  legal  title,  and  that  at  the  commence- 
ment of  this  suit  the  lessors  of  the  plaintiff  held  the  legal 
title,  unless  the  title  of  the  defendant  below,  Barnes^  be 
superior. 

The  origin  of  Barneses  claim  is  by  tax-title  under  the. 
law  of  1825,  for  taxes  assessed  in  1827.  It  appears  that 
the  land  in  controversy  was  listed  twice  for  that  year, 
once  as  land  of  the  first  class,  and  again  as  land  of  the 
second  class.  The  clerk,  Curtis  Oilberty  in  transcribing 
from  the  assessment-roll  to  the  duplicate,  carried  out  the 
tract  in  question  as  first-class  land.  QUbert  himself  be- 
came the  purchaser  at  the  tax-sale,  through  whom  re- 
motely the  defendant,  Barnes^  derives  title.  The  law  of 
1825,  and  that  to  which  it  was  amendatory,  made  it  the 
duty  of  the  clerk  to  carry  out  the  assessment  into  the  du- 
plicate, &c.  But  there  is  no  provision  authorizing  him 
to  select,  in  a  case  like  the  present,  where  the  land  was 
listed  twice,  which  should  be  carried  out. 

This  raises  the  only  question  in  the  case.  In  Williams 
V.  The  SkUSy  this  Court,  speaking  of  the  rule  of  construc- 
tion applicable  to  such  cases,  says,  that  a  strict  construc- 
tion of  the  law  is  folly  authorized  by  the  nature  and 
consequences  of  the  proceedings.  6  Blackf.  86.  Adher- 
ing to  that  rule,  the  act  of  the  clerk  was  without  authority ; 
and  the  tax-sale  fiowing  from  it  cannot  be  supported. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

S.  B.  ChokinSj  for  the  plaintiff. 

W.  p.  GrisuxM  and  /.  P.  Usher,  for  the  defendant. 


134 


CASES  IN  THE  SUPREME  COURT 


May  Term, 
1853. 

Stanlkt 

V. 

Bbattt. 


Stanley  v.  Beatty  and  Others. 

The  assignment  of  one  of  several  notes  secured  by  a  mortgage  is  an  equi- 
table assignment,  pro  tanto,  of  the  mortgage. 

The  person  holding  t^e  note  which  first  becomes  due,  is  entitled  first  to  be 
satisfied  out  of  the  proceeds  of  the  mortgage. 

The  holder  of  one  of  several  notes  secured  bj  mortgage  is  not  obliged  first 
to  sue  at  law  upon  the  notes,  but  he  may,  in  the  first  instance,  proceed 
in  chancery  for  foreclosure. 


Saturday, 
May  28. 


APPEAL  from  the  Miami  Circuit  Court. 

Stuart,  J. — This  was  a  bill  in  chancery  to  foreclose  a 
mortgage.  From  the  agreed  state  of  facts,  and  such 
allegations  in  the  bill  as  are  otherwise  established,  we 
extract  the  following: 

The  defendant,  Wallickj  had  purchased  from  HamiUon 
and  Gadfroyy  respectively,  two  lots  in  PerUy  and  taken 
their  title-bonds.  These  lots  Wallick  sold  to  the  defendant, 
Jones^  and  instead  of  assigning  the  title-bonds  of  Hamilton 
and  Oodfroy^y  he  gave  his  own  separate  obligation  to  Jones 
for  a  deed.  Jones  and  the  defendant  Kite^  had  executed 
to  the  defendant  Beatty ^  their  two  joint  notes  of  604  dol- 
lars each;  the  one  due  February  23,  1848,  the  other  May 
23, 1848.  To  secure  the  payment  of  these  notes,  Jones 
executed  to  BeaUy  a  mortgage  on  the  lots.  Beatty  after- 
wards assigned  the  note  due  February  23, 1848,  to  Stanley, 
Stanley  put  the  note  in  suit,  but  on  the  guarantee  of  Pee- 
jdes  and  Skillman,  (who  are  not  parties  to  the  record),  that 
the  note  would  be  paid  by  the  let  day  of  May,  1848,  the 
suit  was  dismissed.  At  that  time  Jones  was  supposed  to 
be  solvent;  but  in  two  months  after  he  fled  the  country, 
wholly  insolvent.  Kite  paid  Stanley  in  property  100  dollars, 
to  be  credited  on  the  note^  and  to  save  PeejUes  harmless 
on  the  guarantee,  he  gave  P.  a  mortgage  on  eighty  acres 
of  land  in  Marshall  county.  Peeples  assigned  this  mort- 
gage to  Stanley,  and  at  the  same  time  took  Stanley*s  obli- 
gation not  to  sell  the  land  or  permit  it  to  be  sold  for  less 
than  300  dollars. 

Stanley  renewed  his  suit  at  law  on  the  note  and  re- 
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covered  judgment  against  Kite — Jones  not  found.    Having   May  Tenn, 

had  a  return  of  nttUa  bona  in  Miami  county,  Stanley  di- '- — 

rected  execution  to  Marshall  county,  sold  Kite's  equity  of     SiAiriBT 
redemption  in  the  eighty  acres  mortgaged  to  Peeples,  and      Bbattt. 
Stanktfj  himself  the  assignee  of  that  mortgage,  became 
the  purchaser  at  sheriff's  sale,  for  25  dollars.    He  then 
filed  this  bill  to  obtain  satisfaction  of  the  balance  of  the 
note  out  of  the  Jones  lots. 

WaUick  had  meanwhile  assigned  the  title-bonds  of 
Hamilton  and  Godfroy  to  Beatty. 

The  lots  were  worth  from  700  to  800  dollars.  There 
was  a  small  balance  of  the  purchase-money  due  from 
JoTies  to  Wallickf  and  from  WaUick  to  Hamilton  and  CM- 
frojff  in  whom  the  legal  title  was  still  veisted.  The  bill 
prays  that  the  lots  be  sold,  and  the  liens  paid  in  the  order 
of  their  priority,  &c.  Hamilton^  Oodfroy^  Beattyy  WaUicky 
and  Jones,  are  made  defendants.  On  final  hearing,  the 
Court  dismissed  the  bill.     Stanley  appeals. 

The  assignment  of  the  note  by  Beatty  to  Stanley  was 
an  equitable  transfer  of  the  mortgage  given  to  secure  the 
note.     1  Blackf.  137.— 4  id.  379.-7  id.  297. 

But  the  mortgage  was  given  to  secure  both  notes — ^the 
one  assigned  to  Stanley,  the  other  still  held  by  Beatty. 
What  then  are  the  equities  of  Stanley  and  Beatty,  respec- 
tively, in  this  common  security?  Stcmle^s  note  was  due 
FAruary  23,  1846 ;  Beatty's  May  23, 1848.  The  note  first 
due  is  to  be  first  satisfied  out  of  the  proceeds  of  the  mort- 
gage. State  Bank  v.  Tweedy,  8  Blackf.  447.  This  settles 
the  prior  equity  in  favor  of  Stanley,  if  no  other  disturbing 
causes  intervene. 

It  is  objected  that  Stanley  might  have  collected  the  note 
had  he  not  dismissed  his  first  suit  at  law.  But  Stanley 
was  not  compelled  to  proceed  at  law.  He  xi^ight,  in  the 
first  instance,  have  proceeded  in  chancery  to  foreclose, 
and  swept  the  whole  mortgaged  property.  Instead  of 
that,  he  pursued  the  course  which  would  give  him,  as  the 
law  then  stood,  the  benefit  of  both  remedies  in  proper 
succession.  Under  the  proceeding  at  law  he  made  part 
of  the  ihoney,  and  had  a  return  of  nvHa  bona.    When 
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Hfty  Term,    Stanlej^  seeks  his  further  remedy  in  chancery  against  the 

: —  mortgaged  lots,  Beatty  has  no  right  to  complain  farther 

8T4VLKT  ^^^  ^^  g^^  ^^^  ^]|  ^y^jj  Stanley  actually  realized  by  his 
BsAVTT.  legal  proceedings,  has  been  applied  to  the  note;  for  the 
suit  at  law  which  secured  part  payment  of  the  Statdey 
note,  has  resulted  to  the  benefit  of  BeaUp^  who,  standing 
.  in  the  situation  of  a  junior  mortgagee,  acquired  addi-. 
tional  security  by  Stanlej/^s  success.  The  amount  of 
Beathfs  interest  in  the  common  security  was  thereby  in- 
creased.' 

In  one  contingency  alone  would  the  laches  of  Stavley 
be  available  to  Beaity.  If  Stanley  should  seek  recourse 
on  him  as  the  assignor  of  the  note,  Stanley^s  diligence  at 
law  might  then  be  properly  put  in  issue. 

What  disposition  should  be  made  of  the  mortgage  on 
the  Marshall  county  land,  it  is  not  proper  to  decide.  All 
the  parties  in  interest  are  not  before  the  Court.  PeqJes 
is  interested  in  the  disposition  to  be  made  of  that  security. 
So  is  Kite.  And  there  may  also  be  equities  between  JTite, 
Peeples,  and  SkiUmany  to  be  adjusted.  None  of  them  are 
parties  to  the  bill.  Whether  the  fact  that  Stanley  was  the 
assignee  of  the  Kite  mortgage  at  the  time  he  purchased 
the  equity  of  redemption  at  sheriff's  sale>  brings  him 
within  the  rule  in  Murphy  v.  EUiot^  6  Black£  482,  is  not 
before  us,  and  we  intimate  no  opinion.  But  even  if  he 
is,  there  would  still  be  a  balance  due  on  the  note  for 
which  he  would  be  entitled  to  payment  out  of  the  Jams 
lots.  In  such  case,  and  especially  if  new  parties  were 
necessary,  the  bill  should  not  be  dismissed,  but  should 
stand  over  for  amendment.  6  Blackf.  223.  We  think 
the  Court  erred  in  dismissing  the  bill. 

Per  Curiam, — ^The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

A,  A.  Cole,  for  the  appellant. 

D.  D,  Pratt,  for  the  appellees. 
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CooNLBY  V,  Tracy  and  Another. 


May  Term, 
1853. 

OOOKLXT 
▼. 

Teaot. 


A  judgment  against  a  defendant  upon  a  warrant  of  attorney  will  be  held 
to  be  erroneous^  unless  the  record  sbows  that  he  appeared  to  the  action 
in  person  or  by  attorney,  or  process  was  served  upon  him,  or  he  was  no- 
tified in  some  mode  prescribed  by  law. 

The  provisions  of  s.  339,  c.  40,  R.  S.  1843,  are  applicable  only  where  there 
is  an  action  pending  against  the  defendant,  and  he  appears  at  the  time 
when  he  offers  and  consents  in  writing  that  judgment  may  be  entered 
againathim. 

ERROR  to  the  St.  Joseph  Circuit  Court.  Saturday, 

Davison,  J. — Tracy  and  AUen^  at  the  March  term,  1847,  ^"S'^®* 
filed  th^ir  declaration  in  the  St.  Joseph  Circuit  Court 
against  the  plaintiflT  in  error,  upon  a  promissory  note  for 
the  payment  of  505  dollars  and  37  cents.    To  the  deda-* 
ration  was  attached  the  following  instrument  in  writing: 

'^I  confess  that  I  owe  to  the  above-mentioned  plaintiffii 
the  suni  of  505  dollars  and  87  cents,  being  the  debt  by 
them  in  their  declaration  in  this  behalf  demanded,  and 
that  said  plaintiffs  have  sustained  damage  to  the  amount 
of  157  dollars  and  10  cents,  by  reason  of  the  detention 
thereof,  besides  their  costs  and  charges  in  this  behalf  to 
be  taxed  by  the  clerk.  And  in  case  I  shall  make  default 
in  the  payment  of  said  debt,  damages,  and  costs,  on  the 
first  day  of  the  next  term  of  the  said  St.  Joseph  Circuit 
Court,  to  be  holden  in  the  court  house  at  South  Bendy 
commencing  on  the  29th  day  of  March,  1847,  the  said 
plaintifib  shall  be  at  liberty  on  the  first,  or  any  subse- 
quent day  of  said  term,  to  enter  up  judgment  in  said 
Court  against  me  for  said  sum  of  505  dollars  and  37 
cents,  in  debt,  and  said  sum  of  157  dollars  and  10  cents, 
in  damages,  together  with  the  costs  as  aforesaid,  and  also 
the  costs  of  entering  up  such  judgment  and  suing  out 
execution  thereon.  Witness  my  hand  and  seal  this  29th 
day  of  January,  1847.  BenJ.  Coonley,  [seal].  Attest,  E. 
B.  Crocker.'' 

The  execution  of  the  above  instrument  was,  upon  the 
filing  of  the  declaration,  duly  proved  by  the  attesting  wit- 
VoL.  IV.— 18 
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May  Term,  ^nesB  thereto;  and  thereupon  the  Court  gave  judgment 

—  against  the  plaintiff  in  error  for  662  doUani  and  47  cents. 

OooKunr  ijijj^g  record  does  not  show  that  the  defendant  appeared, 
TftAOT.       or  that  process  had  been  served  upon  him. 

In  Craig  v.  Glass^  1  Ind.  89,  it  was  held  that  ^'  no  legal 
judgment  can  be  rendered  on  a  cognovit,  unless  the  de- 
fendant appear  either  in  person  or  by  attorney,  or  there 
has  been  service  of  process  or  notice  in  some  mode  pre- 
scribed by  law." — Ferrand  v.  McCleasey  id.  87. 

We  are  referred  to  s.  330,  c.  40,  R.  S.  1843,  which 
enacts  that,  '4n  any  action  founded  on  any  judgment, 
decree,  or  express  or  implied  contract,  and  in  actions  ap- 
pealed from  the  decision  of  a  justice  of  the  peace,  the 
defendant  may  offer  and  consent  in  writing,  that  judg- 
ment may  be  entered  against  him  by  confession  for  a 
specified  sum;  and  such  offer  and  consent  in  writing  shall 
be  entered  on  the  record,  and  the  time  designated  thereon 
when  such  offer  was  made,"  &c. 

The  defendants  contend  that  the  instrument  appended 
to  the  declaration  was  an  offer  and  consent  in  writing, 
&c.,  to  confess  judgment  for  a  specified  sum,  within  the 
meaning  of  the  above  section;  and  that  an  appearance 
was  not  requisite  to  give  validity  to  a  judgment  rendered 
in  the  mode  therein  prescribed.  We  think  they  are  mis- 
taken. The  section  referred  to  evidently  contemplates  a 
pending  action  against  the  defendant,  and  his  appearance 
therein,  at  the  time  he  ^'  may  offer  and  consent  in  writ* 
ing,"  &c. 

This  judgment  cannot  be  sustained.  It  is  liable  to  the 
same  objection  pointed  out  in  Crcdg  v.  Qlass^  and  Fer^ 
rand  v.  McClease^  supra^  and  must,  upon  the  authority  of 
these  cases,  be  reversed. 

Per  Curiam. — ^The  judgment  is  reversed  with  eosts. 
Cause  remanded,  &c. 

/.  A.  ListoHy  for  the  plaintiff. 

E.  B.  Crocker  J  for  the  defendant. 
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Houston  v.  Houston. 


May  Tenn, 
1853. 

HOUBIOII 

V. 
HoVBlOlf. 


When  the  admisaion  of  evidence  has  been  objected  to  at  the  trial,  but  the 
groonda  of  oljection  do  net  appear  to  hare  been  stated,  it  will  be  pre> 
amned  that  the  evidence  waa  properly  admitted. 

Wlien  the  declaratians  of  a  party  have  been  admitted  at  the  trial  in  her 
own  behalf  as  a  part  of  the  ret  ^«fte,  and  the  record  does  not  profess  to  - 
set  oat  all  the  eyidence,  but  discloses  enough  to  show  that  if  certain 
other  evidence  had  been  offered,  the  declarations  woald  have  beenad- 
nuMible,  it  will  be  presumed  that  snch  evidence  waa  offered. 

Alimony  may  be  decreed  to  be  paid  in  instalments. 

It  may  also  be  made  payable  in  a  shorter  period  than  that  which  is  allowed 
by  law  for  the  stay  of  execution. 

There  may  be  a  stay  of  execution  on  a  decree  for  alimony  as  in  other  cases 
far  the  payment  of  money. 

ERROR  to  the  SwUxerland  Circuit  Court.  Saturdaif, 

Davison,  J. — ^Tiiis  was  a  bill  by  the  wife  against  her    ^ 
husband,  for  divorce  and  alimony.    The  cause  alleged 
was  oruel  and  inhuman  treatment.    He  answered  the  bill, 
and  also  filed  his  cross  bill,  which  she  answered.    Re- 
plications were  filed  to  the  several  answers. 

The  cause  was  submitted  on  bill,  cross  bill,  answers, 
and  the  testimony  of  witnesses. 

Upon  a  final  hearing,  the  Court  dismissed  the  cross  bill, 
granted  a  divorce,  and  rendered  a  decree  in  her  favor  and 
against  him  for  alimony,  1000  dollars.  The  alimony  was 
to  be  paid  aa  follows :  250  dollars  within  thirty  days  from 
the  date  of  the  decree;  250  dollars  within  seven  months; 
250  dollars  within  thirteen  months ;  and  the  residue,  being 
250  doUars,  within  nineteen  months. 

It  appears  from  a  bill  of  exceptions  contained  in  the 
record,  that  upon  the  trial  it  was  proved  that  at  one  time 
last  winter,  when  the  weather  was  cold  and  wet,  the 
complainant  came  to  the  house  of  Ann  Pattan,  in  the 
town  of  Vevojf,  in  the  night-time.  She  appeared  to  be 
very  cold,  and  was  trembling.  She  had  on  her  shoes  but 
no  stockings,  and  was  partly  in  her  night-clothes.  The 
parties  resided  in  Vevay. 

That  at  another  time  during  the  same  winter,  Ann 
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lUj  Tern,   Patton  was  at  fhe  house  of  th«  defendant,  and  in  one 

1  R'lQ 

\ —  room  of  the  house,  while  complainant  and  defendant 

HovffON  ^^^^  .j^  ^^  adjoining  room.  There  were  no  other  per- 
HouBToir.  sons  in  the  house.  Witness,  Ann  Patton,  heard  two  slaps 
or  strokes,  which,  from  the  noise,  appeared  to  have  been 
caused  with  some  flat  substance.  The  defendant  came 
out  of  the  room  and  passed  through  the  room  where  wit- 
ness was.  Complainant  then  came  into  the  room  where 
witness  was.  Her  face  looked  red  and  sunken.  It  was 
not  so  when  she  left  the  witness  a  few  minutes  before. 
That  at  another  time  in  Jvly  last,  the  complainant  came 
to  the  house  of  one  Dickson,  very  early  in  the  morning, 
in  the  town  of  Vevay.  Her  face  appeared  to  have  been 
scalded.  It  was  red,  and  a  short  time  afterward,  the 
place  blistered.  There  were  tea-grounds  in  her  hair,  and 
it  was  wet.  There  was  also  a  slight  cut  or  bruise  behind 
her  ear. 

That  the  defendant,  on  the  next  day  after  the  com- 
plainant went  to  the  house  of  Ann  Patton  in  the  night, 
sent  his  brother  to  complainant  to  say  to  her  that  he,  the 
defendant,  wished  her  to  come  home,  and  she  should  be 
better  treated. 

Thereupon  the  complainant  proposed  to  give  in  evi- 
dence what  she  stated  in  the  absence  of  the  defendant  to 
other  persons,  at  the  several  times  above  referred  to ;  to 
the  introduction  of  which' declarations  as  evidence  the  de- 
fendant objected;  but  the  Court  overruled  the  objection, 
and  received  and  considered  the  declarations  of  com- 
plainant to  prove  that  on  the  first  occasion  the  defendant 
forcibly  drove  her  out  of  his  house  in  the  night;  and  on 
the  second,  that  he  struck  her  with  the  bottom  of  a  carpet- 
sack;  and  on  the  third,  threw  a  tea-pot  of  hot  tea  at  and 
struck  her,  and  scalded  her. 

The  plaintiff  in  error  contends  that  the  Court  erred  by 
overruling  his  objection  to  the  evidence.  The  ground  of 
objection  does  not  appear  to  have  been  presented  to  the 
Court.  And  in  accordance  with  repeated  decisions  of 
this  Court,  we  must  consider  the  evidence  properly  ad- 
mitted. 
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There  is,  however,  another  reason  why  the  objection   May  Term, 

cannot  be  noticed.    The  record  does  not  profess  to  set :: — 

out  all  the  evidence  given  in  the  cause.    We  will,  there-     Howtok 
fore,  in  favor  of  the  ruling  of  the  Court,  presume  that  ihe     Houbtoit. 
declarations  were  shown  to  have  been  so  connected  with 
the  principal  fact  under  consideration,  as  to  make  them  a 
part  of  the  res  gesUB. 

The  Court  tiiat  hears  the  case  must,  in  the  exercise  of 
a  sound  discretion,  determine  upon  the  admissibility  of 
such  declarations  when  offered  in  proof,  according  to  the 
degree  of  their  relation  to  the  principal  transaction. 
1  Greenl.  £v.  s.  108.  And  not  having  before  us  all  the 
evidence  in  the  cause,  we  cannot  say  that,  in  this  case, 
such  discretion  was  improperly  exercised. 

It  is  fnrtiier  contended,  tiiat  the  Court  had  no  power  to 
direct  the  sum  allowed  as  alimony  to  be  paid  by  instal- 
ments, or  that  any  part  of  said  sum  should  be  made  pay- 
able in  a  shorter  period  than  authorized  for  the  stay  of 
execution.  We  tiiink  this  is  a  mistake.  The  allowance 
of  alimony  may  be  made  for  a  gross  sum,  or  payable  by 
instalments.  FischliY.  Ftscfdi,  1  Blackf  360,  and  n.  1.  Nor 
is  there  any  reason  why  the  decree  in  this  case  should 
not,  as  other  decrees  for  the  payment  of  money,  have 
been  subject  to  a  stay  of  execution. 

Per  Curiam, — ^The  decree  is  affirmed,  with  2  per  cent, 
damages  and  costs.' 

J.  G.  Marshall  and  D.  Kdso,  for  the  plaintiff. 

/.  Dumonty  for  the  defendant. 


4      HV 

The  State  v.  Alsop.  ^' V_    ^ 


A  coant  in  an  indictment  founded  on  b.  100,  c.  53,  R.  S.  1843,  alleged  that 
the  defendant  "  did  then  and  there  sulEEer  his  honae,  building,  room,  ar- 
bor, booth,  shed,  and  tenement,  to  be  used  and  occupied  for  gaming." 
Hdd,  that  the  count  was  not  liable  to  objection  for  duplicity. 
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Maj  Term,    It  iru  alleged  in  the  seeonA  ooniit  that  the  defendant,  "at  and  In  the 

IQ58.  county  aforesaid,  did  then  and  there  knowinglj  keep,  and  suffer  his 

Thb  Statb        house,"  <fcc.,  "to  be  used,"  <fec.    The  venue,  Pogqf  county, had  been  dis- 

▼.  tinctly  stated  in  the  introduction  to  the  indictment.    Hdd,  that  it  snffi- 

^'^or.  ciently  appeared  in  both  coonta,  that  the  house,  dte.,  were  situate  in  that 

county. 

Seta^y,  ERROR  to  the  PoseyCircxdt  Court. 

RoACHB,  J. — ^Indictment  against  Alsap^  founded  on  a.  100, 
e.  58,  R.  S.  1843,  containg  two  counts.  Motion  to  quash 
both  counts  sustained  by  the  Circuit  Court. 

It  is  objected  to  the  first  count  that  it  charges  several 
offences,  and  is  bad»for  duplicity.  This  count,  following 
the  language  of  the  statute,  alleges  that  the  defendant 
'*did  then  and  there  suffer  his  house,  building,  room, 
arbor,  booth,  shed,  and  tenement,  to  be  used  and  occu- 
pied for  gaming.''  If  the  charge  in  the  indictment  had 
been  in  the  disjunctive,  it  would,  perhaps,  have  been  bad 
fcNT  uncertainty ;  but  according  to  the  authorities,  the  form 
of  the  allegation  in  this  indictment  is  sufficiently  certain, 
and  is  not  liable  to  the  objection  of  duplicity.  See  7%e 
State  v.  Stoker,  decided  at  the  last  term  (1).  See,  also, 
Dormer  v.  The  State,  2  Ind.  R.  BOB.— The  State  v.  Slocum, 
8  Blackf.  315,  and  note  1. — CammmtvDealth  v.  Eatotiy  15 
Kck.  273. 

It  is  objected  to  both  cotmts  that  the  venue  is  not  suffi- 
ciently laid.  The  charge  in  the  first  is  set  out  above.  In 
the  second  count  it  is  alleged  that  the  defendant,  ^^  at  and 
in  the  county  aforesaid,  did  then  and  there  knowingly 
keep  and  suffer  his  house,''  &c.,  '^  to  be  used,"  &c. 

The  offence  created  by  the  statute,  is  the  keeping  and 
suffering  a  house  to  be  used  for  gaming.  The  charge  in 
both  counts  is,  that  he  kept  and  suffered  his  house,  &c., 
to  be  used  for  gaming,  then  and  there,  distinctly  referring 
to  the  venue  already  laid,  Posey  county.  It  is  insisted 
that  it  should  have  been  formally  stated  that  the  house 
was  situate  in  Posey  county;  but  the  offence  created  and 
defined  by  the  statute  is  very  sufficiently  described  by  the 
allegation  that  the  defendant  kept  the  house  to  be  used 
for  gaming,  in  that  county. 
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The  motion  to  quash  should  have  been  overruled.    See   ^f^^5"' 
T^e  SUUe  V.  SOocum,  and  The  State  v.  Stoker,  supra.  —  - 

Per  Curiam. — ^The  judgment  is  reversed  with  costs.        ^* 
Cause  remanded,  &c.  Biowv. 

A.  L.  BoUneon,  for  the  state. 

J.  Pitcher,  for  the  defendant. 

(1)  3  Ind.  R.  570. 


Dob  on  the  demise  of  Haxlan  and  Others  t^.  Browv. 

To  dafesft  tfas  ncorerj  of  a  plaintaff  in  ejeetment  irlio  produees  a  r^gnlar 
title,  by  a  title  founded  in  possession,  strict  proof  must  be  made  not  only 
that  the  possession  vas  from  its  inception  under  a  public  claim  of 
title  adreiBe  to  that  of  the  real  owner,  but  that  both  such  claim  and  pos- 
session hare  been  continuous  and  uninterrupted  for  a  period  of  twenty 
yean  before  the  eommenoement  of  the  suit. 

Where  serersl  tenants  have,  during  such  period,  sbccessirely  occupied  the 
premises,  to  make  their  possession  arailable  against  the  real  owner,  it 
must  be  shown  that  each  one  claimed  to  hold  and  was  in  possession  un- 
der his  predecessor. 

ERROR  to  the  Fbjfette  Circuit  Court.  Ma**^' 

RoACHEy  J. — ^EJjectment  by  the  heirs  of  Joshua  Harlan^ 
for  a  lot  in  the  town  of  CannersviUe.  Verdict  and  judg- 
ment for  the  defendant.  Motion  for  a  new  trial  overruled. 
The  evidence  is  all  set  out  in  a  bill  of  exceptions. 

The  plaintifis  were  admitted  at  the  trial  to  be  the  heirs  of 
Joshua  Harlan.  They  then  gave  in  evidence  a  deed  of 
conveyance  from  John  Conner  to  their  ancestor,  dated  the 
30th  day  of  November,  1818.  It  was  further  admitted  by 
the  defendant  that  Joshua  Harlan,  in  his  lifetime,  laid  out 
a  portion  of  the  land  embraced  in  the  deed,  into  town 
lots,  as  a  part  of  the  town  of  ConnersvUk,  and  that  the 
lot  No.  87,  in  controversy  in  the  suit,  was  one  of  those 
lots. 
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May  Term,       The  defence  set  up  by  Brown,  who  was  admitted  dc- 

1653  mt    J  » 
'- —  fendant  ander  the  rale,  was  an  adverse   possession  by 

^ '  himself  and  one  Solomon  Claypoci^  of  twenty  years.  The 
Bbown.  evidence  introdu9ed  by  him  showed  that  Joshua  Harlan 
died  about  the  year  1827;  that  sometime  between  1626 
and  1826,  Salomon  daypod^  claiming  to  be  the  owner  of 
the  lot,  leased  it  for  a  term  of  years  to  be  fenced  and 
cleared;  that  it  was  accordingly  fenced  and  cleared  by 
the  lessee,  in  one  of  those  years,  most  probably  in  1827; 
that  at  the  expiration  of  that  lease,  he  rented  it  to  a 
tenant  to  make  brick  upon  it.  Shortly  afterward,  the 
fence  was  removed,  it  does  not  appear  by  whom,  and  the 
lot  remained  vacant  and  unenclosed  up  to  1648,  a  period 
of  not  less  than  ten  years ;  but  during  all  that  period 
Claypocl  continuously  claimed,  and  was  generally  under- 
stood, in  the  neighborhood,  to  be  the  owner;  that  from 
1680  to  1645,  both  inclusive,  the  taxes  on  the  lot  were 
annually  charged  to  and  paid  by  Claypocl^  in  which  latter 
year  he  died.  The  tax  duplicates,  which  were  in  evidence, 
showed  that  in  1627,  the  lot  was  not  assessed  to  anyone; 
that  in  1626  and  1620,  it  was  placed  on  the  duplicate,  but 
was  included  in  the  list  under  the  heading  of  '^  unknown 
owners ;"  and  that  in  neither  of  those  years  were  the  taxes 
upon  it  paid  by  either  Harlan  or  Claypocl. 

The  defendant  also  proved  by  one  Bundranty  that  he 
had  known  lot  No.  67  since  1637;  that  it  was  then  unen- 
closed, and  was  called  the  property  of  Solomon  Claypocl; 
that  in  1643,  the  defendant,  {Browvi)^  went  into  possession 
of  the  lot,  fenced  it  and  built  a  house,  and  has  occupied  it 
ever  since. 

This  was  all  the  evidence. 

The  plaintiffs  asked  for  several  instructions  to  the  jury, 
all  of  which  the  Court  refused  to  give.,  It  is  unnecessary, 
however,  to  examine  whether  these  instructions  should 
have  been  given,  as  they  were  all  substantially  embraced 
in  the  charge  which  the  Court  gave.  The  jury  were  fully 
and  correctly  instructed  as  to  the  law  of  the  case.  It 
only  remains  to  examine  whether  their  verdict  was  sus- 
tained by  the  evidence. 
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In  their  iiiBtractionB,  the  Court  below  charged  the  jury   ^7  '^^m« 

that  a  coiitinaoiis,  uninterrapted,  peaceable  poBsession  of ! — 

twenty  years,  under  a  claim  of  title,  was  necessary  to  ^^ 
make  out  the  defence  relied  on  by  the  defendant,  and  Bbowk. 
that  if  it  was  necessary  to  add  the  possession  of  Brawn  to 
that  of  Clagpoolf  to  make  up  the  twenty  years,  he,  the  de- 
fendant, must  show  that  he  was  in  possession  under  Ckqf- 
pool.  This  is  tt^  law.  |To  defeat  the  recovery  of  a  plain- 
tiff who  produces  a  regular  legal  title,  by  a  title  founded 
in  possession,  strict  proof  must  be  made  not  only  that  the 
possession  was,  fromeits  inception,  under  a  public  claim  •   , 

of  title  adverse  to  that  of  the  real  owner,^ut  that  both 


auch  claiinAnd^poBgegpfgs  ^tUSR  bepBERMKkiAttnUi!l  unin- 
temiptla.^7[i)d  this  continuity  must  be  kept  unbroken 
through  the  fiill  period  of  twenty  years.  If  the  chain  is 
broken  at  any  point  within  that  period,  no  title  is  acquired. 
In  the  case  where  several  tenants  have,  during  the  time, 
successively  occupied  the  premises,  to  make  their  posses- 
sion available  it  must  be  shown  that  each  one  claimed  to 
hold,  and  was  in  possession,  under  his  predecessor^ 
Brandt  v.  Ogden,  1  Johns.  R.  156.— Doe  v.  CampbeU,  10 
id.  47b. — Hawk  v.  SememanyS  Serg.  and  Rawle,  21. — 
Cobum  v.  jaoffif,  8  Met.  R.  125. 

In  the  case  under  consideration.  Brown  could  not  make 
out  the  twen^  years  without  connecting  his  possession 
with  that  of  Clagpooiy  by  showing  that  he  was  in  under 
him.  If  there  was  any  evidence  on  this  point,  we  should 
not  be  disposed  to  disturb  the  verdict  of  the  jury.  But  if  the 
bill  of  exceptions  contains  all  the  evidence,  as  it  purports 
to  do,  there  is  no  proof  tending  to  connect  the  possession 
of  Brown  with  that  of  Clagpool.  Neither  one  of  them 
was  in  possession  for  a  period  of  twenty  years,  daj/pool 
was  occupying  and  claiming  title  for  some  sixteen  years, 
from  about  1827  (b  1843.  Th^,  it  is  in  proof,  Brown 
went  into  possession;  but  how,  or  under  what  circum- 
stances, is  not  shown.  Prom  aught  .that  appears,  he  may 
have  gone  in  as  a  mere  trespasser,  against  the  consent 
of  Clojfpool.  Having  totally  failed  to  establish  that  his 
possession  of  the  premises  was  a  continuation  of  tliat  of 
Vol.  IV.— 19 
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Claypooly  by  showing  that  he  was  in  under  the  latter,  he 
has  left  a  chasm  in  his  title  which  is  fatal  to  the  defence 
he  relies  on. 

The  Court  should  have  granted  the  motion  of  the  plain- 
tiffs for  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  A,  Fay  and  /.  S.  Newman^  foi  the  plaintiff. 

/.  Raridetiy  for  the  defendant. 


•*4       >i*'' 
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Bricker  v.  Hughes. 

vrowing  crops  raised  annuallj  by  labor,  are  subject  to  sale  as  personal 
^property,  even  before  their  maturity,  and  Uie  sale  does  not  necessarily 

invqlve  an  interest  in  realty  requiring  a  written  agreement 
A  sale  of  personal  property  is  not  complete,  where  something  yet  remains 

to  be  done  by  the  seller  before  the  article  sold  can  be  identified. 
In  trorer,  upon  the  general  issue,  the  plaintiff  must  recover  upon  the 

strength  of  his  own  title  and  right  of  possession,  and  not  on  the  want  of 

title  of  his  adversary. 


Saturday, 
May  38. 


ERROR  to  the  VermUlwn  Ch-cuit  Court. 

Perkins,  J. — Trover  by  Bricker  against  Hughes  for  the 
conversion  of  a  quantity  of  corn .  Plea,  the  general  issue. 
Trial  by  the  Court  without  a  jury,  and  judgment  for  the 
defendant. 

The  evidence  is  upon  the  record. 

The  original  owner  of  the  corn  in  question  was  one 
Guffjfy  who  sold,  or  attempted  to  sell,  i%  at  different  times, 
bodi  to  the  plaintiff  and  defendant. 

In  November y  1847,  while  the  com  was  still  standing  in 
the  field,  he  sold  it  to  the  defendant,  Hughes.  "  The  com," 
says  the  witness,  ''  was  to  be  delivered  in  the  month  of 
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Majf  following.    Hughes  wanted  Ouffy  to  haul  it  to  the ,  ^ay  'I'erm, 


1853. 


river,  bajt  Otiffy  did  not  know  whether  he  could,  and  it 
was  finally  agreed  that  if  Hughes  hauled  it,  the  expense  ^"^^^ 
for  hauling,  whatever  it  might  be,  should  be  deducted  out  Huobm. 
of  the  price,  which  was  16  and  a  half  cents  a  bushel, 
upon  the  bank  of  the  river,  in  the  crib.  Hughes  bought 
Ouffjfs  corn,  eight  hundred  bushels,  more  or  less."  He 
paid  something  on  it  at  the  time  of  the  purchase,  and 
Guffy  subsequently  delivered  about  seventy  bushels  to 
Hughes. 

Another  witness  states  that  Bricker  called  at  the  store 
of  Hughes  a  short  time  after  the  latter  '^  had  bought  Guffjfs 
eorn,  and  said  he  heard  that  Hughes  had  bought  the  corn 
of  Guffy;  that  he,  J5ricA;^,had  an  account  against  Ouffy^ 
and  wanted  Hughes  to  save  it  for  him;  it  was  a  doctor- 
bill,  the  amount  not  recollected.  Hughes  said  Ovffy  owed 
him  already  nearly  the  amount  of  the  value  of  the  corn, 
but  if  he  got  the  full  quantity,  eight  hundred  bushels, 
there  would  be  something  going  to  Guffy^  and  he  would 
try  and  save  Bripker^s  account  out  of  it."  Afterwards,, 
Hughes  went  down  the  river  on  business. 

While  he  was  absent,  on  the  30th  of  January^  1848, 
Sunday^  says  a  witness,  {Chambers)^  '*  I  met  BrickerexiA 
Guffy  in  the  Wabcuh  bottom,  on  the  bank  of  the  river. 
They  called  on  me  to  witness  a  contract  for  the  sale  of 
corn  and  some  other  property  which,  they  said,  had  taken 
place  the  day  before.  They  both  said  that  Guffy  had 
sold  Bricker  a  quantity  of  com  then  on  the  Boies  farm, 
upon  which  it  was  cultivated  by  Guffy.  The  com  sold 
was  all  the  corn  Q'uffy  had  raised  on  the  farm,  except  one 
hundred  bushels  sold  to  Henry  Martin^  and  three  hundred 
and  twenty-six  bushels,  the  rent-corn  to  the  landlord.  I 
had  been  employed  previously  by  Guffy  to  gather  this 
corn  and  put  it  in  a  crib  on  the  farm.  About  five  hun- 
dred bushels  had  been  gathered  at  the  time  of  the  alleged 
sale.  At  that  time  it  was  stated  by  Guffy  that  I  should 
go  on  and  gather  the  corn,  and  deliver  it  in  said  crib  for 
Bricker^  which  I  did."  Bricker  paid  for  the  corn  in  a 
bill  for  medical  services,  &c.,  and  Giiffy  paid  for  gather* 
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Maj  Term,   ing  it.    Bricker  employed  witness  to  haul  the  com  to  a 

'. —  crib  on  the  Wabash  river.    The  crib  in  which  the  com 

Bbickxe  ^^  placed  on  the  bank  of  said  river,  belonged  to  the  de- 
HvoHEB.  fendant,  Hughes,  whose  clerk  had  given  Bricker  permission 
thus  to  occupy  it  without  knowing  what  corn  it  was  that 
was  to  be  placed  in  it.  About  six  hundred  and  &&y 
bushels  in  all  were  deposited  in  the  crib.  Hughes^  on  his 
return,  finding  the  com  in  his  crib,  took  it  on  a  boat 
"down  the  river,"  and  sold  it. 

The  counsel  for  the  plaintiff  contend,  and  it  is  the  only 
'  position  they  rely  upon  to  reverse  the  judgment  below, 

that  the  Court  erred  in  finding  against  Bricker  on  the 
evidence,  because  no  property  passed  to  Hughes  on  the 
sale  of  the  com  by  Ghiffy  to  him,  as  the  quantity  sold 
was  not  separated  from  that  grown  on  the  same  farm  with 
it,  belonging  to  other  persons.  But  this  is  begging  the 
question.  That  the  com  sold  was  mixed  with  that  be- 
longing to  other  persons  is  assumed,  not  proved.  The 
evidence  is,  that  Hughes  bought  Ouffjfs  com,  more  or  less. 
This  corn  Gujffy  raised  on  a  farm  belonging  to  another 
person ;  but  the  character  of  the  contract  under  which  it 
was  raised  is  not  proved.  And  suppose  the  use  of  the 
farm  was  to  be  paid  for  by  giving  a  part  of  the  crop, 
still  Guffy  might  have  taken  his  portion  in  a  separate  part 
of  the  field  or  fields,  and  thus  had  it  by  itself.  In  other 
words,  the  com  might  have  been  divided  by  making  a  di- 
vision of  the  field  or  fields  in  which  it  was  grown,  before 
it  was  gathered.  And  if  such  a  division  had  been  made, 
the  sale  of  his  com  by  Ouffy  to  Hughes  in  this  case  passed 
the  title;  and  as  Bricker  bought  afterwards  with  full 
knowledge  of  said  sale,  he  has  no  pretence  on  which  to 
claim  the  com. 
I  Growing  crops  raised  annually  by  labor,  are  the  subject 
!  of  sale  as  personal  property,  even  before  their  maturity, 
and  their  sale  does  not  necessarily  involve  an  interest  in 
the  realty  requiring  a  written  agreement.  Northern  v. 
The  State,  I  Ind.  R.  113. 

But  if  the  corn  had  not  been  divided  before  it  was 
gathered,  then  there  is  no  evidence  that  it  had  been  be- 
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fore  the  pretended  Bale  to  Bricker.    The  evidence  in  re-   ^•J  '^^na. 


1853. 


{ 


gard  to  that  sale  is,  that  it  embraced  all  the  corn  Guffy 
had  raised  on  the  Bales  farm,  except  one  hundred  bushels       ^^ 
sold  to  Henry  Martin^  and  three  hundred  and  twenty-six      LAmr. 
bushels,  the  rent-corn  to  the  landlord.    And  if  the  corn 
belonging  to  €h^  had  not,  at  that  time,  been  separated 
from  that  belonging  to  Martin  and  that  belonging  to  the 
landlord,  then  no  title  passed  to  Bricker^  because  some- 
thing yet  remained  to  be  done  by  the  seller  before  thel 
particular  corn  sold  could  be  known;  and  we  do  not  think 
the  procuring  the  whole  quantity  belonging  to  Martin^  the 
landlord,  and  Cruj^,  to  be  removed  into  a  crib  belonging 
to  HugkeSf  in  the  manner  it  was  done  in  this  case,  can 
help  the  matter.    Conceding,  therefore,  for  argument's  \ 
sake,  that  Hughes  had  no  title,  still  Bricker  could  not  re-  \\ 
cover;  for,  in  trover,  upon  the  general  issue,  the  plaintiff  1| 
most  recover,  if  at  all,  upon  his  own  title  and  right  if>    \ 
possession. 

In  this  case,  it  is  manifeiE»t  the  equity  is  all  on  the  side 
of  the  defendant.  The  Court  below,  sitting  as  a  jury,  has 
found  in  his  favor,  and  the  judgment  is  certainly  not  so 
clearly  wrong  as  to  authorize  this  Gom*t  to  disturb  it. 

Per  Curiam, — ^The  judgment  is  affirmed  with  costs. 

A.  Kinney  and  /.  P.  Usher j  for  the  plaintiff. 

J.  A.  Wright  and  E.  W.  McGaughey,  for  the  defendant. 


Lanet  v.  Lanev  and  Others. 

As  a  gcntfiml  propotitioii,  a  paityvho  has  expressly  or  bj  his  sets  iraived 
his  title  to  proper^,  will  be  estopped  from  asserting  it  agsinst  a  paitf 
who  has  iDTested  monef  on  the  fsith  of  snch  waiver. 

Where  the  allegations  in  a  bill  are  general  and  indefinite,  but  sufficient  to 
make  it  substantially  good,  and  the  decree  is  to  be  made  on  the  bill  with- 
out an  answer,  it  is  as  mueh  the  da^  of  the  chaaoellor  to  leqaire  prsof 
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May  Term,        reducing  the  mattere  alleged  to  certftinty,  as  it  is  that  of  a  court  of  law 
1853.  to  award  a  writ  of  inquiry  to  assess  the  damages  upon  a  general  and 

y^^i^Y  indefinite  declaration, 

y.  The  evidence  in  such  a  case  must  show  that  there  is  ground  for  the  decree, 

or  none  can  be  rendered. 


Lambt. 


Saturdoff,  ERROR  to  the  Patke  Circuit  Court. 

JIfay  28. 

Perkins,  J. — Bill  in  chancery  by  the  heirs  of  Joseph 
Lane^y  deceased,  against  Abraham  Lanejfy  praying  for  an 
ii\junction  restraining  him  from  asserting  title  to  certain 
real  estate. 

Decree  for  the  plaintiffs  below  on  demurrer;  which  de- 
cree was  reversed  in  this  Court  at  the  May  term,  1850. 
Laney  v.  Laneyy  2  Ind.  R.  196.  Subsequently  a  rehearing 
was  granted,  and  the  cause  again  submitted  to  the  Court 
for  decision. 

The  facts  stated  in  the  bill  are,  that  on  the  3d  of  July, 
1883,  Joseph  Laney,  the  father  of  the  plaintiffs  in  this  bill, 
was  the  owner  in  fee  of  the  east  half,  &c.,  containing 
eighty  acres  of  land;  that  at  the  same  time  he  was  in- 
'  -'^ir''  debted  to  M.  and  W.  Robins  in  the  sum  of  40  dollars,  to 
pay  which  with  he  possessed  nothing,  except  said  piece 
of  land;  that  to  prevent  said  Robinses  from  selling  the 
land  under  execution  for  the  purpose  of  collecting  said 
sum,  Bsid,  Joseph  LaJiey  conveyed  the  land  by  deed  in  fee 
to  his  father,  Abraham  Laney,  who  had  full  knowledge  of 
the  object  of  the  conveyance,  and  advised  the  making  of 
it;  that  afterwards  said  Joseph  Laney  paid  off  said  40  dol- 
lar debt  to  the  Robinses^  and  thereupon  requested  a  recon- 
veyance of  said  land  from  his  father,  Abraham,  who  replied 
to  said  request,  that  he  had  destroyed  said  deed,  and  no 
reconveyance  was  necessary;  whereas,  he  had  not  de- 
stroyed it,  but  on  the  contrary  was  retaining  it  in  his 
possession;  and  afterwards,  in  1842,  the  year  in  which 
said  Joseph  Laney  died,  but  before  his  death  and  without 
his  knowledge,  the  said  Abraham  took  said  deed  to  the 
recorder's  office,  and  had  the  same  duly  recorded ;  that 
said  Abraham  never  claimed  possession  of  the  land  nor 
the  rent  of  it,  but  that  the  same  remained  in  the  posses- 
•  sion  of  said  Joseph  till  his  death  in  1842;  and  that  since, 
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until  the  filing  of  this  bill,  and  to  the  time  of  trial,  in   May  Term. 

1848,  it  had  remained  in  the  possession  of  the  plaintiffs, ' — 

his  heirs,  the  said  Joseph  and  said  heirs  holding  it  as  their         ^^ 
own  property,  paying  the  taxes  and  making  improve-       LAintr. 
ments  to  the  value  of  300  dollars,  and  all  this  with  the 
knowledge  of  said  Abraham,    It  farther  alleges  that  said 
Abraham  now  claims  to  be  the  owner,  and  to  have  a  right 
to  the  possession  of  said  land  under  said  deed. 

When  this  case  was  decided  on  the  former  submission, 
it  was  placed  on  the  general  and  well-settled  principle 
that  a  conveyance  fraudulent  as  to  creditors  is  good 
as  against  the  grantor  and  his  heirs;  see  Laney  v.  Laney^ 
supra;  and  this  was  the  main  ground  taken  in  the  demurrer 
to  the  bill.  But  it  is  contended  that  that  principle  is  not 
here  applicable.  It  is  urged  that  this  case  is  to  be  de-  ^ 
cided  by  the  principle  of  estoppel ;  that  as  Abraham  Laney ^ 
when  requested  by  Joseph  to  reconvey  the  land,  denied 
claiming  it,  and  declared  that  he  had  destroyed  the  deed, 
and  thereby  induced  Joseph  and  his  heirs  to  improve  it  as 
their  own,  he  is  now  not  to  be  permitted  to  assert  the 
contrary. 

It  is  settled,  as  a  general  proposition,  that  a  party  who 
has  expressly  or  by  his  acts,  waived  his  title  to  property, 
will  be  estopped  from  asserting  it  against  a  party  who 
has  invested  money  on  the  faith  of  such  waiver.  Higgva- 
boiham  v.  Bumety  5  Johns.  Ch.  R.  184,  and  the  cases  gene- 
rally in  the  digests  under  the  head  of  estoppel  by  matters 
in  pais. 

This  case  may  be  one  falling  within  the  foregoing  pro- 
position. The  allegations  in  the  bill  are  very  general, 
and  would  admit  proof  of  facts  making  out  a  case  of 
estoppel  against  Abraham  Laney.  ^At  the  same  time  it 
must  be  admitted,  the  bill  itself,  from  its  general  charac- 
ter, leaves  the  matter  in  some  uncertainty.  We  should 
like  to  have  known  more  particularly  the  agency  of  the 
father  in  inducing  the  son  to  convey  to  him ;  the  age  and 
capacity  of  the  son;  the  length  of  time  that  elapsed  be- 
fore he  paid  the  RobinseSy  &c.;  the  charact^  of  the  im- 
provements he  made  upon  the  farm,  and  also  of  those 
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Haj  Tenn,   made  by  the  heirs,  &e.    These,  and  other  facts,  not  par- 

1 —  ticularly  detailed  in  the  bill,  might  appear  upon  a  final 

LAincT       hearing  on  the  bill,  answer,  and  depositions.    The  bill 
^^^mn.      was  not  objected  to  below  for  uncertainty. 

Another  principle  may  have  some  bearing  upon  this 
case.  It  seems  to  have  been  an  old  doctrine  of  the  mari- 
time law,  that  if  a  sailor  who  had  broken  his  contract,  by 
leaving  the  service,  whereby  he  forfeited  his  wages,  sub- 
sequently, after  a  space  for  repentance,  returned  to  his 
duty,  he  relieved  himself  from' the  efieots  of  the  forfeiture, 
and  saved  his  wages.  This  was  said  to  be  upon  grounds 
of  policy.  See  Cqffin  v.  Jenkins^  3  Story  R.  108.  And 
in  Hill  on  Trustees,  the  author,  in  speaking  of  voluntary 
conveyances,  says : 

^' Where,  however,  the  purpose  contemplated  by  die 
deed,  thou^  illegal,  or  such  as  the  Court  would  not  sane- . 
tion,  is  abandoned^  or  not  acted  upon  by  ike  partiesy  it  seems 
that  the  Court  will  not  recognize  that  purpose  as  evi- 
dence of  an  intention  that  the  donee  should  not  take 
beneficially  £as  a  trustee],  and  on  that  ground  will  estab- 
lish the  trust  in  favor  of  the  grantor;  or,  at  any  rate,  it 
will  interpose  so  far  as  to  grant  an  ii^unction  against 
suing  on  the  deed  at  law,  until  the  hearing  of  the  cause." 
^  See  pp.  108, 100, 110.  Whether  the  authorities  will  rap- 
port the  above  position  of  Mr.  HiU,  we  do  not  say,  and 
we  here  decide  nothing  as  to  this  point.  Perhaps,  while 
on  the  one  hand,  public  policy  should  compel  the  man 
who  conveys  his  property  away  to  defiraud  his  creditors, 
and  adheres  to  the  purpose,  to  forfeit  that  prop^ty,  as 
against  his  grantee,  on  the  other,  the  same  policy  should 
encourage  a  return  to  honesty  by  restoring  his  property 
to  the  man  who  relinquishes  his  fraudulent  purpose  and 
pays  up  his  creditors.  The  voluntary  grantee  could  have 
no  ground  to  complain  of  such  restoration.  But  these 
questions,  as  has  been  intimated,  will  more  properly  arise 
for  decision  in  this  ease,  if  they  shall  arise  in  it  at  all,  when 
llie  exact  facts  appear  upon  the  record.  Now»  a  deciBion 
of  them  would  be  upon  a  mere  hypothetical  case. 

The  decree  of  the  Court  below  must  be  reversed,  and 
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the  cause  most  go  back  for  another  hearing  there.    That  Ms^  Term, 
Court  erred  on  the  former  hearing  in  proceeding  to  a  final 
decree  without  proof.    The  allegations  in  the  bill,  as  we       "^^^^ 
have  said,  are  very  general  and  indefinite,  but  yet  such      IiAmnr. 
as  to  make  it  substantially  good;  and  where  such  is  the 
fact,  and  the  decree  is  to  be  made  upon  the  bill,  no  an- 
swer being  filed,  it  is  as  much  the  duty  of  the  chancellor 
to  require  proof  reducing  the  matters  to  certainty,  as  it  is 
that  of  a  court  of  law  to  award  a  writ  of  inquiry  to 
assess  damages  upon  a  declaration,  general  and  indefi-  \f 

nite;  and  if  the  proofs  furnished  do  not  show  that  there 
is  ground  for  a  decree  in  favor  of  the  plaintiff*,  he  can 
have  no  final  decree  in  his  favor.  Cbse  v.  Huntj  8  Blackf. 
254,  was  a  bill  to  enforce  a  mechanic's  lien  for  materials 
furnished.  There  was  a  decree  below  for  the  plaintiffs. 
The  Supreme  Court  said:  '^The  decree  was  rendered 
upon  the  statements  in  the  bill  without  proof.  The  state- 
ment with  regard  to  the  times  of  furnishing  the  materials 
is  very  indefinite.  The  statement  is,  that  the  materials 
were  furnished  between  the  1st  day  of  April  and  the  Ist 
day  of  Septembery  1840.  This  might  be  true,  and  still 
more  than  a  year  have  elapsed  between  the  delivery  of 
the  last  lumber  furnished  and  the  10th  day  of  Julpf  1841, 
when  the  bill  was  filed.  When  the  allegations  of  a  bill 
are  uncertain  and  indefinite,  though  taken  as  confessed, 
no  decree  should  be  rendered,  unless  the  uncertainty  be 
removed  by  evidence.  Pegg  v.  Davis,  2  Blackf.  281." 
See,  also,  Bowman  v.  Holly  2  Ind.  R.  206.—  THnMe  v.  WhUe^ 
id.  205. 

Per  Curiam. — ^The  decree  is  reversed  with  costs.  Cause 
remanded  for  further  proceedings  in  aecordance  with  this 
opinion. 

A.  L.  Roacke  and  W.  P.  BryaiUy  for  the  plaintiff*. 

/.  A.  Wright  and  E.  W.  McQaugheyyiox  the  defendants. 


Vol.  IV.— 20 
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Haj  Terony 
1853. 
■^^jjj  Beatty  v.  Gates. 

▼. 
Oatu. 

The  existence  and  terms  of  a  jud^ent  must  be  established  bj  the  produc- 
tion of  the  record. 

It  is  the  prorince  of  the  Ooturt,  and  not  of  the  jnrjr^  to  determine  the  eon- 
struetion  to  be  ^verx  to  a  written  sgreement 

Mondajf,  ERROR  to  the  Kosciusko  Circuit  Court. 

-  r30. 


May: 


RoACHE,  J. — The  defendant  in  error  commenced  a  suit 
before  a  justice  of  the  peace,  by  filing  the  following  writ- 
ten agreement,  with  the  proper  averments,  as  his  cause  of 
action : 

''  Be  it  remembered,  that  on  the  23d  day  of  November^ 
1847,  MerriU  Gates  and  Dempster  Beatty  have  hereby 
agreed  to  settle  all  the  difficulties  and  accounts  of  what- 
soever name,  on  the  following  terms,  to-wit:  the  said 
Ckxtes  is  to  have  the  cattle  and  yoke  and  chains  that  have 
been  in  dispute  between  them,  and  pay  the  costs  of  a  suit 
before  A.  McCoxveny  Esq.,  and  said  Beatty  is  to  pay  the 
costs  of  a  suit  between  them  before  William  B.  Wade, 
Esq.  Said  Beatty  also  agrees  to  withdraw  an  appeal 
cause  now  in  the  Circuit  Court  between  said  parties;  and 
this  is  intended  by  said  parties  to  be  a  full  and  final  re- 
ceipt between  them  of  all  debts,  dues,  and  demands  what- 
soever.    Merrill  Gates,  Dempster  Beatty, ^^ 

The  case  was  appealed  to  the  Circuit  Court,  where  there 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintifi*  below. 

By  a  bill  of  exceptions,  it  appears  that  on  the  trial  the 
plaintiff  offered  to  prove  by  the  president  judge,  that 
at  sometime  previous  to  the  date  of  the  writing  sued  on, 
a  suit  had  been  pending  in  the  Kosciusko  Circuit  Court 
between  the  parties  to  this  suit,  in  which  the  Court  had 
adjudged  the  oxen  to  belong  to  Beatty,  The  defendant 
objected,  but  the  objection  was  overruled,  and  the  testi- 
mony went  to  the  jurj\ 

It  was,  in  effect,  proving  the  contents  of  a  record  by 
parol.     After  laying  the  proper  foundation,  by  the  pro- 
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daction  of  the  record,  it  might  have  been  competent  to   May  Term, 

introduce  parol  proof  to  identify  the  parties  and  the  sub-  —         

ject  matter  of  controversy;  but  the  existence  and  terms  B^^rrr 
of  a  judgment  must  be  established  by  the  production  of  Oatib. 
the  record.     1  Greenl.  Ev.  162,  s.  86. 

It  was  proved  that  both  parties  knew,  when  they  en- 
tered into  the  agreement,  that  one  of  the  oxen  mentioned 
therein,  had  been  dead  for  months,  and  that  the  other  was 
not,  and  had  not  been  for  sometime,  in  the  possession  of 
either  party,  but  had  been  running  at  large. 

After  the  testimony  was  closed,  the  Court  gave  the  fol- 
lowing instructions  to  the  jury,  which  were,  at  the  proper 
time,  objected  to  by  the  plaintiff  in  error. 

1.  ''If  at  the  time  this  compromise  was  made,  one  of 
the  oxen  was  dead,  and  Crates  knew  it,  he  cannot  recover 
for  that  ox  from  this  defendant,  if  the  jury  are  satisfied 
from  the  evidence  that  Gates  agreed  to  take  the  oxen  as 
they  then  were. 

2.  "If,firom  the  evidence,  the  jury  believe  that  the  writ- 
ing sued  on  was  a  sale  by  BeaUy  to  Oates,  and  that  BeaUy 
received  satisfaction  therefor  by  compromise  of  a  pending 
suit,  or  otherwise,  then,  if  both  oxen  were  dead  before 
suit,  before  demand  was  made  far  them,  the  loss  must 
fall  on  the  purchaser,  Oates.  But  if  the  jury  believe, 
from  all  the  evidence  in  the  case,  that  the  paper  sued  on 
contains  the  terms  of  a  settlement  in  which  the  plaintiff 
sues  to  have  ei&er  the  oxen  when  delivered,  or  the  value 
of  them  if  not  delivered,  then,  if  the  oxen  were  not  deli- 
vered, the  plaintiff  is  entitled  to  recover  their  value." 

The  language  of  these  instructions  is  somewhat  vague ; 
bat  in  any  view  that  can  be  taken  of  them,  it  is  very  clear 
that  they  were  both  erroneous.  The  jury  were,  in  effect, 
directed  to  give  a  construction  to  the  written  agreement 
sued  on.  This  was  the  province  of  the  Court.  The  jury 
should  have  been  told  they  were  to  take  the  construction 
of  the  agreement  from  the  Court,  and  that  their  province 
was  to  determine,  from  the  evidence,  whether  the  defend- 
ant below  had  been  guilty  of  a  breach  of  this  written  con? 
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May  Tem,   tract,  thus  conatraed  by  the  Court.    Harris  y.  Doe,  4B]Bckf. 

^^^^' 369.-7^  Richmond  Tr.  &  Man.  Co.  v.  Farquar,  8  id.  89. 

^^':^  Per  Curiam. — ^The  judgment  is  reversed  with  costs. 

Tn  State.   Cause  remanded,  &c. 

D.  D,  PraU,  for  the  plaintiff. 


Clark  v.  The  State. 

A  witness  may  be  permitted  to  refresh  his  memory  by  referring  to  a  memo- 
random  written  by  himself  or  another,  at  or  near  the  time  of  the  oecur- 
rence  to  which  he  testifies;  but  he  can  then  only  testify  from  his 
recollection. 

The  fact  that  the  memorandum  was  made  out  while  the  facts  were  fresh 
in  his  memory,  and  that  he  then  knew  that  the  particulars  contained  in 
the  memorandum  were  correctly  stated,  is  not  sufficient. 

m7^'  error  to  the  Henry  Circuit  Court. 

RoACHE,  J. — Indictment  charging  the  plaintiff  in  error 
with  fixing  a  fraudulent  value  on  his  property  liable  to 
taxation,  under  s.  90,  c.  53,  R.  S.  1843. 

Upon  a  trial  by  a  jury,  he  was  found  guilty.  Motions 
for  a  new  trial,  and  in  arrest  of  judgment,  overruled,  and 
judgment  on  the  verdict. 

On  the  trial,  one  Forkner  was  offered  as  a  witness  on 
behalf  of  the  state,  to  prove  the  number  and  value  of  the 
articles  of  personal  property  owned  by  Clark  on  the  Ist 
day  of  Janwary,  1846. 

The  witness  testified  that  at  the  time  mentioned,  he 
lived  near  Clarkj  and  wsus  then  well  acquainted  with  his 
personal  property;  that  on  a  former  trial  of  this  indict- 
ment, at  the  spring  term,  1847,  he  was  sworn  as  a  witness 
and  testified  fully  on  the  subject,  and  that  then  his  recol- 
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lection  vras  fresh  and  distinct  as  to  the  various  articles  of  ^V  Tf™> 

1  fiRQ 

which  his  property  consisted,  and  their  value;  that  his ' — 

testimony  was,  daring  said  trial,  reduced  to  writing  by  y, 
Martin  L,  Bundy,  the  attorney  conducting  the  prosecution ;  Th»  Siaib. 
that  on  the  day  after  that  trial,  he  procured  Bundy  to 
make  out  from  the  minutes  thus  taken  of  his  testimony, 
an  exact  list  of  fhe  several  items  of  defendant's  property, 
and  their  valu6,  which  list  he  then  knew  to  be  correct  in 
all  particulars,  and  was  in  exact  accordance  with  the 
statements  made  by  him  at  the  trial  on  the  previous  day; 
that  he  knows  the  testimony  then  given  by  him  was  cor- 
rect,  and  that  the  list  was  correctiy  made  out  from  the 
evidence.  The  witness  then  proceeded  to  say  '^that,  at 
this  time  he  can  only  recollect  the  various  kinds  of  pro- 
perty owned  by  said  Clark  on  or  about  the  1st  of  January^ 
1846,  but  that  he  cannot  recollect  the  quantity  or  number 
of  each  kind,  or  their  value,  and  has  no  definite  recollec- 
tion on  said  points,  and  can  only  state  them  from  said 
written  memorandum,  and  has  no  recollection  thereof  at 
this  time,  a«  facts  from  the  mind,  but  knows  that  the  writ- 
ten memorandum  is  true  from  the  circumstances  above 
stated."  Thereupon  the  Court  permitted  the  memoran- 
dum to  be  read  to  the  jury,  as  the  evidence  of  the  wit- 
ness in  the  cause,  in  connection  with  his  preceding  state- 
ments. 

A  witness  may  be  permitted  to  refresh  his  memory  of 
facts,  by  referring  to  a  written  memorandum,  written 
either  by  himself  or  by  anothet,  at  or  near  the  time  of  the 
occurrences ;  but  the  memorandum  cannot  be  substituted 
in  the  stead  of  the  recollection  of  the  witness. 

If  an  inspection  of  the  writing  recalls  to  the  mind  of 
the  witness  facts  which  he  had  previously  known,  but 
which  had,  at  the  moment,  escaped  his  recollection,  he 
can  then  testify  to  such  facts  as  being  within  his  own  per- 
sonal knowledge. 

A  different  doctrine  seems  to  have  been  held  in  some 
of  the  states ;  but  the  weight  and  current  of  decisions 
both  in  England  and  America^  fully  sustain  these  views. 
See  the  last  American  edition  of  1  Phil.  Ev.  289  and  458, 
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and  1  Stark.  Ev.  128,  and  authorities  there  cited;  and 
Doe  V.  Perkins,  3  T.  R.  l^'d.—Keruingtm  v.  IngliSy  8  East 
R.  273, 

Per  Curiam. — The  judgment  ia  reversed.  Cause  re- 
manded, &c. 

/.  Barideny  for  the  plaintiff. 

D.  S.  Gooding^  for  the  state. 


I    4    II 
134    IJ 


Harbor  v,  Morgan. 


Monday, 
May  30. 


A.  executed  to  0.  a  note  payable  at  a  day  specified,  in  money  or  wheat  at 
the  customary  prices  at  F.,  Ac.  Held,  that  a  demand  of  the  wheat  waa 
not  necessary  before  suit  Held,  also,  that  the  wheat  was  to  be  delivered 
atF. 

An  accord,  to  be  pleaded  in  bar,  must  have  been  executed. 

When  evidence  is  pertinent  to  the  issue,  it  should  be  admitted,  however 
little  it  may  seemingly  tend  to  prove. 

ERROR  to  the  Randolph  Circuit  Court. 
"  Stuart,  J. — Assumpsit  on  a  note  due  October  1,  1849, 
payable  in  money  or  wheat,  at  the  Qustomary  price  at 
Fairview,  in  said  county.  Breach,  that  the  defendant  had 
failed  to  pay  the  money,  or  in  anywise  comply  with  the 
conditions  of  said  note. 

The  defendant  filed  the  general  issue  and  two  special 
pleas.  Demurrers  to  the  second  and  third  pleas  sustained, 
trial  by  the  Court,  and  judgment  for  the  plaintiff  below. 
The  second  plea  avers  his  readinesa  to  pay  in  wheat  on, 
&c.,  at  his  farm  near  FairvieWy  &c.  The  demurrer  to  this 
plea  was  correctly  sustained.  The  time  of  payment  was 
fixed  by  the  contract,  and  no  demand  before  suit  was  ne- 
cessar}\  1  Ind.  R.  224.  As  wheat  is  not  generally  classsed 
by  the  authorities  among  cumbrous  articles,  no  inference 
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can  be  drawn  that  the  partiee  intended  Harbor^s  farm  to   ^*7  Term, 
be  the  place  of  delivery.  ! — 

The  third  plea  alleges  an  agreement  made  in  December  j  ^^^^ 
1640,  between  JemagaUy  the  holder  of  the  note,  and  the  Momav. 
defendant  below,  to  the  effect  that  if  Harbor  would  pro- 
care  for  the  defendant  a  certain  pacing  horse  which  was 
specified,  he,  Jemagariy  would  accept,  and  receive  the 
horse  instead  of  the  wheat,  in  payment  of  the  note.  And 
Harbor  avers  that  he  purchased  the  horse  and  sent  him 
to  Jemagan;  but  that  the  latter  refused  to  receive  him,  &c. 

This  plea  is  also  bad.    It  lacks  the  acceptance  of  Jer-  ^ 
nagan  to  make  it  a  bar  to  the  action.    Perhaps  Harbor 
may  have  a  remedy  against  Jemagan  on  the  collateral 
agreement,  z' 

It  appears  that  the  defendant  below  offered  the  several 
matters  contained  in  his  special  pleas,  with  some  other 
additional  matter,  under  the  general  issue.  But  the 
plaintiff  below  objecting,  the  Court  sustained  the  oY^eo- 
tion,  and  excluded  the  evidence.  This  ruUng  was  erro- 
neous. The  Court  could  not  know  beforehand  what 
Harbor  might  be  able  to  prove.  Neither  might  Harbor 
himself  know  what  was  in  the  breast  of  his  witnesses. 
Many  cautious  men  will  not  disclose  what  they  do  know 
till  they  are  under  oath.  Whether  the  evidence  was  a 
complete  defence,  was  not  the  question  to  be  determined 
at  that  stage  of  the  case.  That  could  only  be  settled 
when  the  testimony  was  judicially  submitted,  and  the  de-  ' 
fence  closed.  Perhaps  Harbor  might  have  been  able  to 
make  up  the  broken  links  in  one  or  other  of  his  special 
pleas.  It  was,  at  least,  his  right  to  try.  The  evidence 
was  pertinent  to  the  issue.  If  it  tended  to  support  the 
defence — ^tended  to  make  a  single  link  in  that  defence,  it 
should  have  been  admitted. 

As  the  case  goes  back  for  trial,  it  may  be  proper  to 
suggest  another  matter.  The  demurrer  to  the  pleas  goes 
back  through  the  record.  If  the  declaration  is  bad,  the 
Court  erred  in  sustaining  the  demurrer  to  the  subsequent 
pleading.    Either  the  authorities  are  at  fault,  or  the  decla- 
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May  Term,   ration  is  inaofficient  on  general  demurrer.    1  Ghitty  Fl. 

^^^-       834.— 1  Steph.  N.  P.  383. 
D.o««»        p^  Curiam.-The  judgment  is  reversed  with  costs. 
BTiLsaN.      Cause  remanded,  &c. 

T.  /.  Sample  and  W.  A.  Pedle,  for  the  plaintiff. 
jD.  Kilgorey  for  the  defendant. 


DicKEBSOM  V.  Nelson  and  Another. 

A  certificate  for  canal-land  \7hich  showB  on  Its  face  that  part  of  the  pur- 
chase-money is  unpaid,  is  not,  under  the  R.  8. 1843,  eyidence  of  legal 
title. 

Where  the  certificate  has  been  assigned,  a  levy  upon  and  sale  of  the  as- 
signor's equitable  interest,  on  a  judgment  rendered  against  him  before 
the  assignment,  conveys  no  title  to  the  purchaser. 

A  bill  will  lie  by  the  assignee  of  the  original  holder  to  enjoin  a  judgment- 
creditor  of  the  latter,  whose  judgment  was  rendered  before  the  assign- 
ment, from  levying  an  execution  issued  on  such  judgment  upon  the  land. 

M  ~^'  APPEAL  from  the  Allen  Circuit  Court. 

Stuaet,  J. — Dicker  son  filed  his  bill  in  chancery  to  en- 
join Nelson  from  levying  an  execution  on  certain  real 
estate. 

It  appears  that  Nelson  had  reeovered  a  judgment  at 
law  against  one  CasUeman.  At  the  time  of  the  recovery, 
CasUenum  was  the  owner  of  certain  lands  held  by  canal- 
certificates,  on  which  there  was  still  part  due  at  the.land- 
ofiice,so  that  certificates  of  final  payment  had  not  issued. 
After  the  recovery  at  law,  and  before  execution  issued, 
and  also  before  final  payment,  Castieman  sold  the  land  to 
Dickerson^  the  complainant,  and  assigned  the  canal-land 
certificates  accordingly.  Dickerson  paid  out  the  land  at 
the  proper  ofiice,  surrendered  the  certificates  assigned  to 
him  by  Casilemany  and  received  certificates  oi  final  pay- 
ment.   On  part  of  the  land  Nelson  levied  his  execution 
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issued  on  the  Castleman  judgment.    The  bill  was  filed   May  Term, 

1853. 


and  the  injunction  granted  in  vacation.    At  the  next 

term,  on  Ndson's  motion,  the  iiyunction  was  dissolved,    ^^^^^ 

and  the  bill  dismissed  for  want  of  equity.  Kilson. 

Prior  to  the  statute  of  1838,  land-office  certificates 
were  not  evidence  of  legal  title.  Hosier  v.  Smithy  3 
Blackf.  132.  The  revision  of  1843  is  the  same,  p.  455, 
8.  8.  A  certificate  which  shows  on  its  face  there  is  part 
yet  due,  is  not  embraced  by  the  statute — is  not  evidence 
of  legal  title.  The  holder  of  such  a  certificate  can  only 
demand  a  deed  or  patent  on  certain  conditions.  In  this 
respect  his  certificate  is  like  a  title-bond,  and  the  title  of 
the  owner  merely  equitable.  So  this  Court  has  hitherto 
regarded  our  canal-land  certificates,  and  others  sold  on 
credit.    MiUer  v.  Tipton^  6  Blackf.  238. 

While  Castleman  held  the  land,  he  had  no  title  on  which, 
under  the  statute,  the  judgment  could  be  a  lien,  or  the 
execution  be  levied.  It  is  clear,  then,  that  Nelson's  judg*^ 
ment,  not  being  a  lien  on  the  land,  a  levy  and  sale  of 
CasHemaiCs  equitable  interest,  after  the  transfer  to  Dick- 
erscn^  would  have  conveyed  no  title  to  the  purchaser* 
ModiseU  v.  Johnsm,  2  Blackf.  431. --8  id,  420.— 1  Ind.  R. 
246. 

It  may  be  said  that  admitting  iV<;Z$07i'«  judgment  not  to 
be  a  lien  on  the  land,  still  DickersofCs  remedy  is  at  law 
and  not  in  equity,  and  therefore  the  bill  was  correctly 
dismissed.  We  cannot  so  regard  it.  No  doubt  Dickerson 
had  a  remedy  at  law.  He  might  have  waited  until  the 
purchaser  under  Nelson^s  execution  brought  ejectment. 
But  would  this  be  as  speedy  or  complete  a  remedy  as  in 
chancery  ?  Must  Dickerson  fold  his  arms  till  a  cloud  is 
cast  over  his  title,  rendering  his  properly  less  valuable  if 
he  wished  to  dispose  of  it?  Surely  not.  He  is  entitled 
to  more  speedy  and  effectual  relief  than  to  wait  the  de* 
signs  or  the  convenience  of  the  purchaser'on  execution,  to 
assert  his  title.  Chancery  will  grant  an  injunction  to 
prevent  a  party  from  using  legal  process  for  purposes  of 
vexation  or  injustice.  ^  Root,  100.  In  Hamilton  v.  Cum- 
mingSy  this  question  is  elaborately  considered  by  Kenty 
Vol.  IV.— 21 
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^^Jm^'  ^^^^^^U^^«    '^^^  ^^  ^^  ^^^  of  ^  ^^^  admitted  to  be 

• —  void  at  law,  the  collection  of  which  the  heir  of  the  obligor 

xonsoir  jjjQgjj|.  ^^  Yi^^ye  enjoined  and  the  bond  itself  cancelled. 
NzLBcur.  The  following  remarks  of  the  chancellor  apply  with  equal 
force  to  this  case  as  to  that : 

'4t  is  not  convenient  or  jast  that  such  a  bond  should 
^  continue  with  a  pretension  to  assets  in  the  hands  of  the 
plaintiff.  It  might  embarrass  their  application,  or  weaken 
their  security,  or  poison  their  etyoyment.  It  is  wrong  for 
a  person  to  retain  a  bond  which  is  useless  to  him,  and 
only  an  annoyance  to  others."  1  Johns.  Ch.  R.  517.  So, 
by  analogy,  it  would  be  wrong  to  permit  Ndson  to  make 
a  sale  of  land  on  execution  which  would  be  wholly  worth- 
less to  the  purchaser,  and  only  an  annoyance  to  Dicker- 
son.  In  Pettit  V.  Shepherdy  5  Paige  493,  it  was  held  that 
an  injunction  will  be  granted  to  stay  a  sale  on  execution, 
though  the  party  have  a  perfect  defence  at  law  against 
the  purchaser.  Equity  will  also  enjoin  a  sale  of  real  es- 
tate on  execution  where  no  valid  title  would  pass,  and 
where  the  sale  would  involve  the  title  of  the  complainant 
in  suspicion.  2  Ohio  470.  ^'  If,"  says  Widtoorthf  chui- 
cellor,  *' courts  of  chancery  have  jurisdiction  to  set  aside 
a  deed  made  on  sheriff's  sale,  it  seems  to  follow,  as  a  ne- 
cessary consequetu)e,  lliat  they  may  interpose  to  prevent 
such  a  shade  from  being  cast  on  the  title,  by  enjoining 
tiie  sale.  5  Paige  501.  As  furdier  authority,  may  be 
cited  3  Ohio  72.-5  id.  178.— 2  Paige  482.-6  id.  262.— 
3  How.  463.  These  are  all  cases  either  directly  in  point, 
or  analogous  in  principle,  to  the  one  under  consideration. 

We  think  the  Court  erred  in  dissolving  the  injunction, 
and  dismissing  the  bill. 

Per  CttrMDn.— ;The  decree  is  reversed  with  costs.  Cause 
remanded  with  instructions  to  the  Circuit  Court  to  make 
the  injunction  perpetual. 

D.  H.  Cclerick  and  jR.  L.  Wcdpole^  for  the  appellant. 

R.  Brackenridge,  Jr.,  for  the  appellees. 
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Maj  Term, 
Tbb  Stat£  on  the  relation  of  Hukt  v.  Lake  and  Another. ! — 

THsSTAnB 
V. 

In  a  suit  upon  a  bond  of  a  joBtice  of  the  peace,  for  the  breach  of  any  condi-        Lank. 
tion  other  than  for  the  payment  of  money,  the  breaches  were  required  by 
the  B.  S.  1843,  to  be  assigned  in  the  declaration. 

ERROR  to  the  Dearborn  Circuit  Coort.  Mandi^, 

Davison,  J.— Debt  on  the  official  bond  of  a  justice  of  ^'^^"• 
the  peace.  The  declaration  is  on  the  penal  part  of  the 
bond,  without  setting  forth  the  condition.  The  defendants 
craved  and  obtained  oyer  of  the  bond  and  condition. 
The  condition  of  the  bond  is,  **  Now,  if  the  said  Arthur 
SL  Clair  shall  well  and  truly  discharge  the  duties  of  said 
justice  of  the  peace,  and  promptly  and  faithfully  pay  over 
all  moneys  collected  and  paid  to  him,  to  all  persons  legally 
authorized  to  receive  the  same,  and  at  the  expiration  of 
his  term  of  office,  deliver  to  his  successor  all  his  books 
and  papers  belonging  to  said  office,  then  this  obligation 
to  be  void,"  &c. 

Hea,  that  the  said  Arthur  St.  Clair  did,  in  all  things, 
well  and  truly  discharge  the  duties  of  justice  of  the  peace, 
and  proraptiy  and  faithfully  pay  over  to  the  relator,  Jesse 
HutUj  all  moneys  collected  by  him,  or  received  as  such 
justice,  to  which  the  said  Hunt  was  entitled,  or  which  he 
had  a  right  to  receive ;  and  that  his  books  and  papers 
were  duly  delivered  over  to  his  successor,  &c. 

Replication,  assigning  two  breaches  of  the  condition. 
They  are,  in  substance,  as  follows :  That  Hunty  the  relator, 
recovered  a  judgment  before  said  justice  against  one 
Miles,  for  83  dollars  and  29  cents,  with  costs ;  that  Miles 
fully  paid  the  judgment  and  interest  thereon  to  the  jus- 
tice; and  that  afterwards  the  justice,  without  the  knowl- 
edge or  consent  of  Hunty  wrongfully,  &c.,  paid  the  same 
over  to  one  Wrexham  West,  and  wrongfully,  &c.,  suffered 
and  permitted  him  to  enter  on  the  record  of  said  judg- 
ment, satisfaction  thereof,  which  satisfaction  so  entered  is 
as  follows:  ^* Received,  June  9,  1840,  debt  and  interest. 
Wrexham  West/^  by  means  whereof  the  said  Hunt  has 
lost  the  benefit  of  his  said  judgment,  &c. 
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May  Term,       Demurrer  to  the  replication  sustained. 

'. —      This  demurrer  was  well  taken.    The  breaches  of  the 

^^^^  condition  of  the  bond  should  have  been  assigned  in  the  de- 
DoB.  claration.  In  reference  to  the  mode  of  assigning  breaches, 
there  is  a  statutory  provision.  Section  143,  c.  40,  R.  S. 
1843,  enacts  that  "when  any  action  shall  be  prosecuted 
in  any  court  of  law  upon  any  bond  for  the  breach  of  any 
condition  other  than  for  the  payment  of  money,  or  shall 
be  prosecuted  for  any  penal  sum  for  the  non-performance 
of  any  covenant  or  written  contract  or  agreement,  the 
plaintiff  in  his  declaration  shall  assign  the  specific 
breaches  for  which  the  action  is  brought." 

The  terms  used  in  the  section  just  recited,  are  plain 
and  unambiguous,  and  there  is  really  no  room  left  for 
construction.  It  requires  that  in  actions  upon  any  bond 
for  the  breach  of  any  'condition  "  other  than  for  the  pay- 
ment of  money,"  the  plaintiff,  in  his  declaration,  shall 
assign,  &c. 

The  condition  for  the  breach  of  which  this  suit  was  in- 
stituted, was  not  "  for  the  payment  of  money,"  and  is, 
therefore,  within  the  letter  of  the  statute.  Here,  the 
breaches  were  assigned  in  the  replication.  This  is  not  in 
accordance  with  the  statute.  We  think  the  demurrer  was 
eorrectly  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  Macy  and  /.  Ryman^  for  the  state. 


Hearick  and  Others  v.  Doe  on  the  demise  of  Dunn  and 

Others. 

The  poBsession  of  land  under  a  deed  given  upon  a  sale  for  taxes,  is  ad- 
verse, though  the  title  under  the  deed  may  be  invalid. 

Under  the  B.  S.  1824,  a  collector's  deed  upon  a  sale  for  taxes  was  prma 
faeU  evidence  that  the  collector  had.  done  his  duty  in  relation  to  the 
sale. 

Where  land  is  held  adversely,  the  party  out  of  possession,  although  his 
right  may  be  valid,  is  incapable  of  conveying  to  another. 
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iSRROR  to  the  Switzerland  Circmt  Court.  May  Term, 

Davison,  J.— This  was  ejectment  for  the  east  half  of  the       ^®^®- 


south-east  quarter  of  section  11,  in  township  2,  of  range         ^  ^ 
1,  in  Switzerland  county.  ^^ 

The  suit  was  brought  on  the  demise  of  Isaac  Dunn^  Monday, 
Benjamin  M.  PiaU,  Hannah  C.  Grandin,  and  PhUip  Gran-  ^ay26. 
diUf  her  husband. 

The  declaration  was  filed  on  the  10th  of  November^ 
1848. 

Vienna  Hearick,  and  others,  who  claimed  title  under  one 
James  Hearick^  deceased,  were  admitted  defendants. 

Plea,  not  guilty.  Verdict  for  the  plaintiff.  Motion  for 
a  new  trial  overruled,  and  judgment  on  the  verdict. 

On  the  trial,  the  plaintiff  proved  that  the  land  in  dis- 
pute was  entered  by  one  Westy  at  the  United  States  land- 
office  at  Cincinnati^  Ohioy  on  the  9th  of  May^  1818,  who 
obtained  a  certificate  of  purchase  for  the  same;  that  he 
sold  and  assigned  the  certificate  to  John  H.  Piatty  who 
died  in  the  year  1822;  that  his  executors,  on  the  9th  of 
AprUy  1825,  made  final  payment  for  the  land,  and  on  the 
10th  of  December^  \%^b^  a  patent  was  issued  for  the  same 
from  the  general  land-office  to  the  heirs  of  said  deceased, 
to-wit:  Benjamin  M.  Piatiy  Abram  S,  Piatt y  Hannah  C. 
Cfrandiny  wife  of  Philip  Grandiny  and  Frances  Dunny  wife 
^i  Isaac  Dunn;  that  Abram  S.  Piatty  one  of  the  heirs 
named  in  the  patent,  on  the  16th  of  Aprily  1844,  by  deed 
in  fee,  conveyed  all  his  interest  in  said  land  to  Isaac  Dunn; 
Uiat  FVances  Dunn  had  died  in  the  year  1840,  leaving  as 
her  heirs  John  P.  Dunny  George  Dunny  Jacob  P.  Dunny 
Strange  S.  Dunny  Hannah  Ann  Dunny  now  the  wife  of 
George  Tousegy  Sarah  Jane  Dunny  now  the  wife  of  WUliam 
C,  Layton;  and  that  the  said  heirs  of  Frances  Dunn^  on 
the  13th  of  AprUy  1848,  by  deed  in  fee,  conveyed  all  their 
interest  in  said  land  to  Isaac  Dunn. 

The  plaintiff  gave  in  evidence  the  said  patent,  and 
then  offered  in  evidence  the  said  several  deeds  to  Isaac 
Dunny  to  the  admission  of  which  the  defendants  objected, 
on  the  ground  that  at  the  time  of  the  execution  and  de- 
livery of  said  deeds,  the  grantors  were  out  of  possession 
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May  Term,    of  the  land;  but  the  Court  overruled  the  objection,  and 

: —  the  deeds  were  given  in  evidence. 

^°*         The  plaintiff  here  rested. 
]>os.  The  defendants  gave  in  evidence  certain  records,  en- 

tries, certificates  and  deeds,  which  showed  that  the  land 
in  dispute  was  assessed  for  taxation,  for  state  and  county 
purposes,  in  the  year  1824,  as  non-resident  lands;  that  a 
precept  was  issued  to  the  collector  of  taxes  for  that  year, 
commanding  him  to  collect  such  taxes,  which  precept 
bears  date  the  8th  of  JunCy  1824,  and  went  into  the  hands 
of  the  collector  on  the  17th  of  Jvly  following;  and  that 
on  the  6th  of  October ^  in  the  same  year,  the  land  was  sold 
by  the  collector  to  one  Aimer  Cbirkson,  who  received  a 
certificate  of  purchase;  that  on  the  9th  o{  July,  1826, 
Clarkson  assigned  the  certificate  to  one  Humphry,  who, 
on  the  15th  of  the  same  month,  assigned  it  to  Mclntire, 
who,  on  the  9th  of  September  following,  assigned  it  to 
Stephen,  and  FrMy  Hicks;  that  on  the  9th  of  September, 
1828,  Henry  Banta,  the  then  collector  of  taxes  for  Switzer- 
land county,  conveyed  the  land,  by  deed,  to  Stephen  and 
FVisby  Hicks;  and  they,  on  the  3d  of  September,  1835,  by 
deed  in  fee,  conveyed  the  same  to  said  James  Hearick, 

There  was  evidence  tending  to  prove  that  Mclntire  took 
possession  of  the  land  in  the  summer  of  1828,  and  that 
Stephen  and  IVisby  Hicks  were  in  possession  of  it  in  the 
fall  of  that  year,  and  commenced  building  a  mill  thereon, 
which  they  completed  the  scune  fall,  or  in  the  spring  of 
1829 ;  that  they  continued  in  possession  until  they  sold 
to  said  James  Hearick,  when  he  took  and  continued  in 
possession  of  the  land  until  his  death ;  and  that  the  de- 
fendants have  been  in  the  continued  and  uninterrupted 
possession  of  the  same  from  the  death  of  said  James  up 
until  the  trial  of  this  cause. 

The  record  shows  that  the  defendants  moved  the  Court 
to  instruct  the  jury  as  follows : 

1.  That  if  the  jury  believed,  firom  the  evidence,  that 
the  defendants  had  possession  of  the  land  in  question  by 
virtue  of  a  sale  of  it  for  taxes,  and  had  a  deed,  although 
the  previous  and  intermediate  steps  from  the  assessment 
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of  the  land  for  taxation  to  the  making  of  the  deed  by  the   May  Tem, 

collector  were  not  proved,  it  was  sufficient  to  constitute '. — 

an  adverse  possession.    And  if  the  jury  further  believe,     ^*^^ 
from  the  evidence,  that  said  defendants,  and  those  under       !><»• 
whom  they  hold,  had  been  in  such  adverse  possession  of 
said  land  more  than  twenty  years  before  the  commence- 
ment of  this  suit,  they  should  find  for  the  defendants. 

2.  That  if  the  jury  belieye,  from  the  evidence,  that  the 
defendants  were  in  the  possession  of  said  land,  holding 
the  same  by  virtue  of  a  sale  for  taxes,  and  claiming  it  as 
their  own  at  the  time  of  the  conveyances  of  Piatt  and  the 
DufiTU  and  others  to  Isaac  Dunn,  in  that  case  the  deeds 
from  PiaU  and  the  Dunns  and  others  to  Isaac  Du^^  a#e 
void,  and  Isaac  Dunn,  as  one  of  the  lessors  of  the  plain- 
tifi*,  cannot  recover  in  this  suit. 

These  instructions  were  refused,  and  the  Court  instruct- 
ed the  jury  as  follows :  That  the  collector's  certificate  of 
sale  is  not  evidence  to  prove  that  the  land  was  advertised 
for  sale  as  required  by  law,  and  that  if  there  is  no  other 
evidence  of  such  advertisement,  the  tax*titie  is  void. 

The  question  presented  by  the  record  is,  did  the  Court 
err  by  refusing  the  instructions  moved  by  the  defendantu 
belew? 

These  instructicms  should  have  been  given.  They  as- 
sume positions  which  are  obviously  correct,  and  are  per- 
tinent to  the  defence  set  up^ 

It  was  shown  by  the  evidence  that  Stephen  and  FVisby 
Hicks  entered  upon  the  land  in  dispute  in  the  year  18S8; 
and  that  they,  and  those  claiming  under  them,  have  been 
in  the  continuous  possession  of  it  ever  since.  Their  en- 
try appears  to  have  been  made  in  good  faith,  under  an 
assertion  of  right,  and  a  titie  which  they  believed  to  be 
good. 

To  constitute  an  adverse  possession,  a  rightful  titie  is 
not  required.  It  has  been  said  that,  *'  whenever  this  de- 
fence is  set  up,  the  idea  of  right  is  excluded;  the  fact  of 
possession  and  the  quo  animo  it  was  commenced  and  con- 
tinued, are  the  only  tests."  Smith  v.  BuriiSy  9  Johns.  R. 
174. — Jackson  v.  Newton,  18  id,  955. 
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May  Tenn,       The  title  under  which  the  defendants  held  was  nor  s 

'- —  nullity.    It  was  derived  from  a  collector's  sale,  and  a 

^^  deed  made  in  pursuance  of  that  sale.  The  land  in  ques- 
I^*-  tion  was  assessed  for  taxation  for  the  year  1824,  as  non- 
resident land,  and  a  precept  commanding  the  collection 
of  taxes  for  that  year,  was  regularly  issued  and  placed  in 
the  hands  of  the  collector.  The  deed  was  made  pursuant 
to  an  act  of  1824.  See  R.  S.  1824,  s.  12,  p.  344.  And 
under  that  act  it  was,  at  least,  prima  facie  evidence  that 
the  collector  had  done  his  duty  relative  to  the  sale.  Doe 
V.  Himelick,  4  Blackf.  494. 

In  this  view  it  is  evident  that  the  defendant's  title,  al- 
though it  may  have  been  defective  and  not  rightful,  was 
still  sufficient  to  support  a  possession  a4verse  to  the 
title  of  the  plaintiff's  lessors.  9  Wend.  ^0.— Jackson  v. 
Newton^  supra. 

It  seems  to  us  that  an  adverse  possession  in  the  de- 
fendants is  fully  established  by  the  evidence;  but 
whether  it  commenced  within  twenty  years  next  before 
the  commencement  of  this  suit,  was  a  question  which 
should  have  been  left  to  the  jury,  in  accordance  with  the 
first  instruction  moved  by  the  defendants. 

The  possession  of  the  defendants  being  adverse  at  the 
time  the  several  deeds  were  executed  and  delivered  to 
Isaac  Dunny  it  follows  that  these  deeds  are  void. 

The  law  is  settled,  that  where  land  is  held  adversely, 
the  party  out  of  possession,  although  his  right  may  be 
valid,  is  incapable  of  conveying  to  another.  Roseboom 
V.  Van  Vechteriy  5  Denio  530. — 4  Kent's  Com.  449.— Doe  v. 
Crockery  2  Ind.  R.  &75. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  Kelso  and  /.  W,  Gordon,  for  the  plaintiffs. 

/.  SuUivan,  for  the  defendant. 
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May  Term, 
1853. 

ReECE  V,  HOYT.  BxtOM 

y. 

^^  HOTT. 

When  a  partner  sells  to  a  stranger  his  interest  in  the  partnership  goods, 
the  stranger  cannot,  on  refusal  of  the  co-partner  on  demand  to  admit 
him  as  a  partner,  mtuntain  replevin  for  the  goods. 

The  sale  by  a  partner  of  his  interest  in  the  partnership  effects,  dissQlves 
the  partnership,  and  the  partner  who  has  not  disposed  of  his  interest,  has 
a  right  to  the  possession  of  the  effects  for  the  purpose  of  settling  up  the 
partnership,  and  the  purchaser  cannot  interfere  unless  for  good  cause 
shown. 

APPEAL  from  the  Randolph  Circuit  Court.  ^  Mondtnt, 


Perkins,  J. — ^Replevin  by  Thomas  W.  Reece  against  Be- 
mah  C.  Hoyty  for  a  lot  of  goods*  Pleas,  the  general  is- 
sue; property  in  the  defendant;  property  in  the  defend- 
ant and  one  Patty y  as  partners.  Replications  severally 
to  the  second  and  third  pleas,  denying  that  the  property 
was  in  the  defendant,  and  that  it  was  in  the  defendant 
and  one  Patty y  and  re-affirming  that  it  was  in  the  plaintiff. 

Trial  by  jury,  verdict  for  the  defendant,  motion  for  a 
new  trial. overruled,  and  judgment  on  the  verdict,  and  for 
a  return  of  the  property. 

The  evidence  is  upon  the  record,  and  shows  that  Hoyt 
and  Patty  were  partners  in  a  clothing  store;  that  Patty 
sold  his  interest  in  it,  without  Hoyfs  consent,  to  the  plaintiff 
Reece;  that  Reece  demanded  to  be  admitted  as  a  partner 
in  the  place  of  Patty y  and  that  Hoyt  refused  to  admit  him ; 
whereupon  Reece  brought  replevin  for  the  stock  of  goods 
in  HoyCs  hands. 

The  sale  in  this  case  by  Patty  of  his  interest  in  the 
partnership,  was  a  dissolution  of  the  partnership,  as  be- 
tween the  partners;  and  the  remaining  partner,  Hoyty 
could  not  be  compelled  to  receive  a  stranger  as  a  partner 
with  him;  for  partnership  is  founded  on  personal  confi- 
dence.   Coll.  on  Part.,  Perk,  ed.,  p.  96,  n.  1. 

Upon  a  dissolution  of  a  partnership,  the  surviving  or 

continuing  member  of  it  has  a  right  to  the  possession  of 

the  effects  of  the  concern  for  the  purpose  of  settling  it 

up;  see  McDonald  y.  Beachy2  Blackf.  55;  and  that,  too, 

Vol.  IV.— 22 
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May  Term,    without  interference,  unless  for  good  cause  shown,  on  the 

' —  part  of  such  as  may  have  purchased  the  shares  of  retir- 

^°"  ing  partners.  In  the  case  of  McGlesney  v.  Cox,  Phil.  Law 
HoTT.  Reg.,  vol.  1,  p.  34,  a  court  of  equity  refused  an  injunction 
and  the  appointment  of  a  receiver  on  the  application  of 
such  a  purchaser,  where  no  cause  was  shown  but  the  re- 
fusal of  the  continuing  members  to  permit  him  to  inter- 
fere in  the  affairs  of  the  concern.    The  Court  say: 

'^  Whatever  may  be  the  rights  of  a  partner  upon  the 
dissolution,  it  is  clear  that  he  cannot  transfer  to  a  stran- 
ger his  interest  in  the  partnership,  and  thereby  introduce 
him  into  the  concern  as  a  partner.  {Mason  v.  Conndy 
1  Whar.  SSI.— Cochran  v.  Perry,  8  W.  and  S.  262.— J3br- 
tan^s  Appeal,  1  Harris  67).  Can  he,  then,  by  a  transfer, 
convey  to  a  stranger  those  rights  which  he  possesses  only 
because  he  is  a  partner?  The  stranger  thus  coming  into 
the  concern  may  be  entitled  to  use  appropriate  means  to 
ascertain  the  situation  of  the  partnership;  he  may  de- 
mand an  account,  and,  perhaps,  an  immediate  settlement; 
but,  not  being  a  partner,  he  has  no  right  personally  to  in- 
terfere, and  the  refusal  of  the  remaining  partners  to  per- 
mit him  to  do  so,  is  no  sufficient  reason  for  depriving 
them  of  any  rights  to  which  their  position  entitles  them. 
The  remaining  partners,  after  a  dissolution  thus  effected, 
are  entitled  to  hold  possession  for  the  purpose  of  paying 
off  the  debts  and  winding  up  the  assets  of  the  firm, 
(1  Harris  67) ;  and  in  a  case  where  no  improper  conduct  is 
charged  in  the  complainant's  bill,  and  where  eveiything 
like  mismanagement  is  fully  refuted  by  the  counter  affi- 
davits presented,  and  where  it  further  appears  that  the 
complainant  has  had  further  opportunity  to  investigate 
the  situation  of  affairs,  and  to  ascertain  the  value  of  the 
interest  claimed  by  him,  it  would  be  a  harsh  exercise  of 
the  power  of  the  Court  lb  deprive  parties  of  their  rightful 
control  over  their  own  property,  without  some  more  effi- 
cient cause  shown  than  appears  in  the  present  case." 
Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 
T.  /.  Sample,  for  the  plaintiff. 
D.  Kilgore,  for  the  defendant. 
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Hay  Term, 
1853. 

Travis 

V. 

Barkhvbst. 


Travis  v.  Barkhurst. 

Ab  a  general  rule,  surprise  from  unexpected  eyidence  adduced  by  the  ad- 
Terse  party,  is  not  a  sufficient  ground  for  a  new  trial. 

Replerin  by  A,  against  B.  lor  a  horse.  On  the  trial,  B,  having  proved  that 
the  horse  came  into  his  possession  by  a  purchase  from  one  C,  offered  to 
prove  a  conversation  bet'ween  C.  and  himself  soon  after  the  trade  oc- 
curred, in  relation  thereto.  It  was  not  shown  that  C.  was  the  agent  of 
A.  when  the  sale  to  B,  was  made.  Hdd,  that  the  Oourt  correctly  refused 
to  admit  the  evidence. 

A  witness  for  the  defendant  having  testified  at  the  trial  to  the  general  bad 
character  of  a  witness  for  the  plaintiff  for  truth  and  veracity,  the  latter, 
at  the  rising  of  the  Ck>urt,  assailed  and  beat  him  therefor.  The  counsel 
for  the  plaintiff  was  permitted  to  argue  that  the  fact  of  such  beating 
was  an  evidence  of  the  credibOity  of  the  assailant.  The  Court  instructed 
the  jury,  in  effect,  that  what  had  been  said  by  the  plaintiff's  counsel  as 
to  said  attack  was  not  in  evidence,  but  was  a  matter  of  public  notoriety, 
though  not  a  matter  properly  before  the  jury;  but  that,  in  ih»  opinion  of 
the  Oourt,  a  man  who  had  the  courage  and  will  thus  to  meet  a  charge, 
was  usually  one  who  had  such  a  sense  of  honor  that  he  would  not  place 
himself  in  a  position  where  a  charge  could  be  justly  made,  Ac,  Held, 
that  the  instruction  was  impertinent,  and  pernicious  in  its  tendency,  and 
ought  not  to  have  been  given. 


ERROR  to  the  Tippecanoe  Circuit  Court. 

Perkins,  J. — ^Replevin  by  Barkhurst  against  Travis  for  Mandrnt, 
a  bay  mare.    Pleas,  the  general  issue,  and  property  in     ^^    ' 
the  defendant.    Issues  of  fact.    Jury  trial,  cmd  verdict  for 
the  plaintiff.    Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  verdict. 

It  is  claimed  that  said  judgment  should  be  reversed: 

1.-  Because  of  the  refusal  of  the  Circuit  Court  to  grant 
a  new  trial  on  account  of  the  defendant  having  been  sur- 
prised by  the  testimony  of  certain  of  the  plaintiff's  wit- 
nesses. As  a  general  rule,  such  surprise  is  not  a  suffi- 
cient ground  for  a  new  trial;  and  we  see  nothing  in  the 
record  satisfying  us  that  the  Court  erred  in  the  present 
case  in  this  particular.  See  Chraeter  v.  Fowler^  7  Blackf. 
554; — 'Cummins  "9.  Wcdden^  4  id,  307; — and  2  Swan's  Pr. 
924,  where  the  law  can  be  found  on  this  point. 

2.  Because  of  the  refusal  of  the  Circuit  Court  to  per- 
mit the  defendant  to  give  certain  evidence. 

The  mare  replevied  by  the  plaintiff,  Z.  Barkhurst^  got 
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Mftj  Tarm,   into  the  posBession  of  the  defendant,  Travis^  through  a 

'. —  purchase  of  her  by  him  from  one  Daniel  Bugher^  who  had 

T^vis  ^^^  £q  possession ;  and  on  the  trial  said  defendant  offered 
BiuHUBiT.  to  prove  what  he  and  said  Bugher  said  about  the  trade 
soon  after  it  had  been  consummated,  but  the  Court  would 
not  permit  him  to  do  so. 

Had  it  been  proved  that  Bugher  was  acting  in  the  trade 
as  the  agent  of  said  L.  Barkhursi,  then  his  declarations 
"  at  the  very  time  of  the  contract,"  would  have  been  ad- 
missible in  evidence  as  a  part  of  the  res  gestae.  Without 
such  proof,  his  declarations  would  have  been  mere  hear- 
say. Story  on  Agency,  p.  153. — Ccddvodl  v.  WHliams^ 
1  Ind.  R.  40b.— Bland  v.  The  State,  2  id.  608.  If  a  man 
steal  a  horse  and  sell  it,  his  declarations,  even  while  hav- 
ing the  property  in  possession,  cannot,  certainly,  be 
given  in  evidence  in  bar  of  the  right  of  the  real  owner. 
See  Cdlis  v.  Bou)en,  8  Blackf.  262. 

3.  Because  the  Court  gave  an  erroneous  instruction  to 
the  jury. 

The  defendant  introduced  testimony,  on  the  trial,  to 
impeach  one  of  the  plaintiff's  witnesses,  viz.,  Nathan 
Barkhurst.  Several  witnesses  swore  that  his  character 
was  bad,  and  that  they  could  not  believe  him  on  oath. 
The  first  one  testifying  to  this  effect,  and  whose  testimony 
was  given  just  before  an  adjournment  of  the  Court,  was 
Charles  Vanhom.  He  swore  that  he  had  '^  known  witness 
Barkhurst  a  long  time ;  was  acquainted  with  his  character 
for  truth  and  veracity;  it  was  bad,  and,  from  that  charac- 
ter, he  would  not  be  willing  to  believe  him  on  oath ;  but 
he  had  not  lived  near  him  for  three  or  four  years,  and  did 
not  know  what  his  character  for  truth  and  veracity  was 
at  that  time,  in  the  neighborhood  where  he  was  living." 

On  the  acyoumment  of  the  Court,  said  Barkhurst  as- 
saulted and  beat  witness  Vanhom,  for  giving  the  testimony 
above  set  out,  and,  in  his  closing  address  to  the  jury  try- 
ing the  cause,  the  counsel  for  the  plaintiff  was  permitted 
to  use  the  fact  of  such  beating  as  an  argument  to  show 
that  said  Barkurst  was  a  credible  witness;  and,  in 
charging  the  jury,  the  Court  stated  ''that  what  had  been 
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said  by  plaintifif's  counsel  as  to  the  attack  made  by  wit-    May  Teno, 

ness  Barkhurst  upon  witness  Vanhom^  was  not  in  evi- \ — 

dence,  but  was  ,a  matter  of  public  notoriety,  though  it  ^™ 
was  not  properly  a  matter  before  the  jury ;  that  in  the  Babkhdwt. 
opinion  of  the  Court,  a  man  who  was  guilty  of  a  charge 
made  against  him  of  any  kind,  was  not  apt  to  resent  the 
charge ;  but  that  when  a  charge  of  any  kind  was  made 
unjustly  and  without  cause,  the  party  charged  would 
probably  resent  the  insult  at  once  by  a  blow ;  that  the  man 
who  had  the  necessary  courage  and  will  thus  to  meet  a 
charge,  was  usually  one  who  had  so  nice  a  sense  of  honor 
that  he  would  not  place  himself  in  a  position  where  a 
charge  could  be  justly  made." 

The  latter  part  of  this  instruction  was  impertinent  and 
should  not  have  been  given.  It  was,  also,  calculated  to 
influence  and  mislead  the  jury.  It  did  not  fairly  rep- 
resent the  state  of  the  case.  It  assumes,  (for  we  must 
consider  the  instruction  as  applying  to  the  present  case), 
that  V<Knhom  had  made  a  charge,  and  a  false  one,  against 
Barkhurst,  which  justified  him  in  inflicting  personal  vio- 
lence upon  the  former,  and  left  the  impression  on  the 
minds  of  the  jury  that  having  done  so,  his  testimony  was 
entitled  to  credit,  notwithstanding  it  had  been  impeached. 
But  Vcmhom  had  made  no  specific  charge  against  Bark- 
hurst, He  had  testified  to  nothing  but  his  general  charac- 
ter in  the  community,  and  that,  from  that  character,  he 
could  not  believe  him  on  oath;  and  we  think  the  more 
reasonable  inference  from  the  fact  of  Barkhurst  assault- 
ing the  first  witness  that  thus  testified  is,  that  he  was 
conscious  of  the  truth  of  the  testimony,  and  hoped, 
through  the  fear  of  personal  violence,  to  deter  others 
from  confirming  it.  , 

The  influence  of  instructions  like  the  foregoing,  would 
be  pernicious,  tending  to  turn  courts  of  justice  into  scenes 
of  violence ;  and  they  should  never  be  given. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

JR.  Jones,  for  the  plaintifi*. 

/.  PettU  and  8.  A.  Huff,  for  the  defendant. 
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Maj  Term^ 

1853.  .-r  T 

HuHT  V.  Lewis. 

Hanhah 

Bmkdwuok.  upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  defend- 
ant, if  he  reduces  the  justice's  judgment  more  than  5  dollars,  is  entitled, 
under  the  R.  S.  1843,  to  a  judgment  for  costs. 

^••^y.  ERROR  to  the  Ohio  Circuit  Court. 

Davison,  J. — Leivis  sued  HutU  before  the  mayor  of  Ris- 
ing Sun,  who  was  ex  officio  a  justice  of  the  peace,  and 
recovered  judgment  for  25  dollars  and  50  cents.  Hunt 
appealed.  In  the  Circuit  Court  Lewis  remitted  5  dollars 
and  15  cents  of  the  judgment  before  the  mayor.  The 
cause  was  submitted  to  a  jury.  Verdict  in  favor  of  Lewis 
for  11  dollars  and  57  cents,  and  judgment  against  Hunt 
for  that  sum  and  costs  of  suit.  This  judgment  for  costs 
is  erroneous.  The  amount  recovered  before  the  mayor 
was  reduced,  upon  the  appeal,  more  than  5  dollars.  Hunt 
was,  therefore,  entitled  to  a  judgment  for  costs.  R.  S. 
1843,  c.  47,  s.  175.— 2  Ind.  R.  288.-8  Blackf.  589. 

Per  Curiam. — So  much  of  the  judgment  as  gives  costs 
to  the  plaintiff  below,  is  reversed,  with  costs.  Cause  re- 
manded with  directions  to  the  Circuit  Court  to  render 
judgment  for  costs  in  favor  of  the  defendant  below. 

/.  W.  Spencer  and  E.  Cobum,  for  the  plaintiff. 


Hannah  v.  Henderson. 


In  a  declaration  for  the  breach  of  the  coyenant  of  warranty  in  a  conyey- 

ance  of  land,  an  eviction  must  be  alleged. 
The  existence  of  paramount  title  in  a  stranger  when  the  eonreyance  was 

made,  does  not,  of  itself,  show  an  eyiction. 
The  fact  that  land  is  subject  to  the  lien  of  an  outstanding  judgment  at  the 

time  of  its  conyeyance,  does  not,  of  itself,  authorize  an  action  for  the 

breach  of  the  covenant  of  warranty. 
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Feither  does  the  fact  that  aa  execution  has  been  awarded  upon  the  jndg-  May  Term, 

ment  against  the  land.  1853. 

The  yielding  to  the  paramount  title  of  a  stranger,  by  giving  up  possession  Haxxab 

or  buying  in  such  title  and  continuing  possession  under  it,  is  eyi-  v. 

deneeof  anoTieiion.  BMOXDMUsm. 

ERROR  to  the  Marian  Circuit  Court.  S*^' 

Davison,  J. — Covenant  by  Hannah  against  Henderson, 
The  declaration  aUeges,  iriter  alia,  that  the  defendant,  on 
the  6th  of  June,  1838,  by  deed  i^  fee,  conveyed  to  the 
plaintiff  certain  real  estate  therein  described,  and  situate 
in  Madison  county;  and  that  the  defendant,  by  said  deed, 
covenanted  for  himself,  &c.,  the  aforesaid  reed  estate  for- 
ever to  warrant  and  defend  to  the  said  plaintiff,  his  heirs, 
d&c,  against  the  claim  or  claims  of  all  and  every  person 
whomsoever. 

The  breach  assigned  is,  that  one  Mtn  Bullard,  in  the 
month  of  August,  1880,  obtained  a  judgment  against  one 
John  Berry,  in  the  Quarter-session  Court  of  the  county  of 
Oranger,  and  state  of  Tennessee,  for  1,225  dollars  and  97 
cents,  with  costs;  that  after  said  judgment  was  obtained, 
the  said  Berry  died  intestate  at  said  county  of  Madison^ 
seized  in  fee  of  the  undivided  half  of  the  premises  des- 
cribed in  the  deed;  that  at  the  February  t&rm,  1841,  of 
the  Madison  Circuit  Court,  the  said  BuUard  recovered  a  judg- 
ment upon  the  judgment  so  obtained  in  the  said  Quarter- 
session  Court,  against  the  administrator  of  said  deceased, 
for  1,848  dollars  and  50  cents,  with  costs,  &c.;  upoB 
which  last  judgment  execution  was  issued,  and  afterwards 
returned  '^no  property;"  and  that  the  said  BuUard  after- 
wards, on  his  petition  filed  in  the  same  CoUrt  against  the 
administrator,  heirs,  and  terre  tenants  of  said  deceased, 
obtained  an  order  that  execution  be  issued  on  the  said 
last  judgment,  and  levied  on  the  undivided  half  of  the 
real  estate  described  in  said  deed,  and  that  the  same 
should  be  sold  for  the  satisfaction  of  said  judgment,  inte- 
rest, and  costs;  and  that  the  plaintiff,  to  avoid  a  sacrifice 
of  said  real  estate  on  execution,  (much  of  which  he  had 
conveyed  away  by  deeds  of  general  warranty),  and  stiU 
ftirther  ruinous  litigation,  was  compeUed  to  pay  off  said 
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Haj  Tons,  judgment,  interest,  and  costs,  to  the  amonnt  of  8,000 
^^^^'      dollars. 

HAinrAH         rpijg  defendant  craved  oyer  of  the  covenant,  and  de- 
HiRDiifav.    murred  to  the  declaration.    Demurrer  sustained,  and  judg- 
ment for  the  defendant. 

The  demurrer  admits  the  facts  set  forth  in  the  declara- 
tion. The  only  covenant  contained  in  the  deed  is  a 
general  warranty.  And  the  question  presented  by  the 
record  is,  should  the  plaintiff  have  alleged  an  eviction  ? 

The  plaintiff  contends  that  an  action  may  be  sustained 
for  a  breach  of  this  covenant  without  actual  eviction,  if 
there  be  such  a  claim  against  the  premises  that  by  a 
prosecution  of  it  to  final  judgment  or  execution,  an  evic- 
tion would  be  the  consequence. 

The  law  relative  to  the  covenant  of  warranty  is  thus 
laid  down  by  Mr.  Qreefdeirfi  *'  A  breach  of  this  covenant 
is  proved  only  by  evidence  of  actual  ouster  or  eviction; 
but  it  need  not  be  with  force ;  for  if  it  appears  that  the  cov- 
enantee has  quietly  yielded  to  a  paramount  title,  whether 
derived  from  a  stranger  or  from  the  same  grantor,  either 
by  ^ving  up  possession,  or  becoming  tenant  to  the  right- 
ful claimant,  or  has  purchased  the  better  title,  it  is  suffi- 
cient." 2  Greenl.  Ev.  s.  244.  The  rule  here  laid  down  we 
consider  settled.  See  note  to  Fhate  v.  Burnet^  10  Ohio  R. 
317. 

In  this  case  there  was  neither  ouster  nor  eviction  shown 
by  the  declaration.  It  is  true,  there  are  no  formal  terms 
prescribed  in  which  that  averment  is  to  be  made;  still  it 
was,  no  doubt,  requisite  to  have  alleged,  substantially,  an 
eviction.     10  Wheat.  440.'-4  Kent's  Com.  470. 

The  plaintiff  has  failed  to  bring  his  claim  against  the 
defendant  within  the  covenant.  He  has  done  nothing 
more  than  pay  off  an  incumbrance  resting  upon  one  un- 
divided half  of  the  land.  The  fact  that  an  execution  had 
been  awarded,  does  not  vary  the  case.  Kerr  v.  Shaw^ 
18  Johns.  R.  236.— Mart.  &  Yerg.  R.  48.-4  Halst.  141. 

It  appears  that  the  paramount  title  to  the  one  undivided 
half  of  the  land  in  question  is  still  in  the  heirs  of  Berry. 
The  mere  existence  of  that  title  could  not  have  consti- 
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tuted  an  eviction  of  the  plaintiff.    If  be  had  yielded  to  it    May  Term, 


1853. 


by  giving  up  poBsession,  or  bought  it  in  and  continued 

his  possession  under  it,  this  action  might  have  been  sus-       ^^* 

tained.    But  it  seems  to  us,  that  the  mere  payment  of  the      Kxpleb. 

judgment  to  avoid  a  sacrifice  of  the  land  on  execution, 

and  even  a  consequent  eviction,  will  not  authorize  the 

plaintiff  to  sustain  this  suit  against  the  grantor  on  his 

covenant. 

We  think  the  demurrer  was  correctly  sustained. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

J.  Davisj  for  the  plaintiff. 

O.  H.  Smith  and  8.  Yaitdes^  for  the  defendant. 


Jarboe  v.  Keplek. 


A  party  who  Has  been  saed  upon  bis  notes,  and  trnsting  to  tbe  assurances 
of  tbe  plaintiff  tbat  payments  made  thereon  had  been  properly  credited, 
has  suffered  judgment  to  pass  for  the  full  amount,  without  examining 
the  notes,  is  not  in  a  condition  to  obtain  relief  in  chancery. 

APPEAL  from  the  Wayne  Circuit  Court.  Zr***  a?' 

SruARTy  J. — It  appears  that  Kepler  had  recovered  a  *^ 
judgment  at  law  against  Jarboe^  and  that  there  had  been 
a  return  of  nuRa  bona.  The  notes  which  were  the  foun- 
dation of  the  recoveiy  at  law,  had  been  given  in  the 
purchase  of  certain  lands.  The  bill  now  before  us  seeks 
to  subject  the  equity  of  Jarboe  in  these  lands  to  execu- 
tion. 

In  his  answer,  Jarboe  claims  that  the  recovery  at  law  is 
for  more  than  was  due;  that  certain  payments  had  been 
made  by  him  which  were  not  credited;  that  trusting  to 
the  assurances  of  Kepler  that  the  credits  were  all  properly 
given,  he  suffered  the  judgment  to  pass  without  examin- 
Vol.  IV.— 23 
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May  Term,    ing  the  notea.    The  credit  claimed  by  Jarboe,  is  24  dollars 

: —  and  33  cents.    The  Court  sustcdned  the  exception  taken 

EnrMBUBT     ^  ^jjjg  pj^j,^  ^f  ^^^  answer.     Decree  in  favor  of  Kepler  for 
Vancb.       1,046  dollars  and  98  cents,  &c. 

We  are  of  opinion  that  Jarboe  is  not  entitled  to  the 
relief  sought,  even  if  the  mode  in  which  he  presents  his 
case  is  waived.  His  defence  was  properly  at  law.  He 
had  his  day  in  Court.  If  he  neglected  to  examine  the 
notes  and  avail  himself  of  all  proper  credits,  when  he  had 
an  opportunity  to  do  so,  he  is  not  in  a  position  to  seek 
relief  in  chancery.  Parker  v.  Morton^  5  Blackf.  1,  and 
the  authorities  there  cited.  Nor  does  Jarboe  bring  himself 
within  any  of  the  exceptions  to  this  rule. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

/.  B.  Julian^  for  the  appellant. 

/.  8.  Newman  and  /.  P.  SiddaUy  for  the  appellee. 


Kingsbury  and  Others  v.  Vance  for  the  use  of  Tousey. 
Tmnday,  ERROR  to  the  Marion  Circuit  Court. 

may  31. 

Stuakt  J. — This  was  an  action  of  debt  on  a  delivery 
bond,  conditioned  to  deliver  certain  property  levied  on, 
at  the  time  and  place  of  sale,  &c. 

General  demurrer  to  the  declaration  overruled,  and 
judgment  for  Vance. 

Several  objections  are  taken  by  the  plaintiffs  in  error. 
One  is,  that  the  declaration  does  not  aver  a  demand  of 
the  property  at  the  time  and  place,  &c.  In  this  the  plain- 
tiffs in  error  seem  to  be  mistaken.  By  the  terms  of  the 
bond,  the  delivery  was  to  be  at  the  store  of  A.  Wallace^  in 
Indianapolis  J  on  the  20th  day  of  May^  1851.  The  decla- 
ration avers  that  the  sheriff  was  present  at,  &c.,  and  de- 
manded the  property,  &c.,  and  proceeds  to  negative  the 
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deliveiy.    This  seems  sufficient.    It  is  not  to  be  presumed   ^^  Ttsm, 
that  the  objection  goes  to  the  fact  of  the  sheriff  making 


Babkvbll 

T. 


the  demand  by  his  deputy. 

The  other  objections  are  equally  unfortunate.    Like    Tn  Stats. 
the  one  just  considered,  the  points  which  the  objections 
would  raise,  have  no  relation  to  the  facts — do  not  arise  in 
the  record.    The  demurrer  to  the  declaration  was  cor- 
rectly overruled. 

It  is  not  necessary  to  decide  the  question  raised  in  ar- 
gument, whether,  in  such  cases,  a  demand  by  the  sheriff 
was  necessary.  The  authority  referred  to,  English  v. 
Finney^  5  Blackf.  298,  does  not  seem  to  support  the  posi- 
tion for  which  it  was  cited. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

22.  X.  WcdpoUj  for  the  plaintiffs. 

L.  Barbour  and  A.  6.  Porter^  for  the  defendant. 


Barkwell  v.  The  State  on  the  relation  of  Robimson. 

The  prosecuting  aUomej  of  the  fourth  judicial  cixcuitj  who  wts  elected 

'  under  a  law  of  1849,  (Lawe  1849,  p.  95),  was  entitled  to  serre  during 

the  full  period  of  the  term  for  which  he  was  elected,  notwithstanding 

the  election,  before  the  expiration  of  his  said  tenn,  of  a  prosecuting  at* 

tomey  for  that  circuit,  under  the  act  of  1851,  (Laws  1851,  p.  141). 

ERROR  to  the  Vanderburgh  Circuit  Court.  Tueiday, 

Pns3!is,  J.— At  the  September  term,  1851,  of  the  Vander-  ^'^  ^* 
burgh  Circuit  Court,  the  following  information,  in  the  na- 
ture of  a  writ  of  quo  warranto^  was  filed  in  said  Court : 

^^  Andrew  L.  BMnson^  prosecuting  attorney  for  the 
fourth  judicial  Circuit  of  the  state  of  Indiana^  who,  for 
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Haj  Term,    the  state  of  Indiana^  on  his  own  relation,  prosecates  in 

' this  behalf,  comes  into  Court  in  his  own  proper  person, 

Bawcvell  ^^^^  £.^j.  ^Yie  said  state  of  Indiana^  on  the  relation  of  the 
Tarn  Statb.  aaid  prosecuting  attorney,  gives  the  Court  here  to  under- 
stand and  be  informed  that  Herman  G.  BarkweU^  hereto- 
fore, to-wit,  on  the  1st  day  of  September,  A.  D.  1851, 
wrongfully  and  unlawfully  did  usurp  and  intrude  into  the 
of&ce  of  prosecuting  attorney  for  the  said  circuit  in  the 
state  aforesaid,  and  from  the  day  and  year  aforesaid  until 
the  present  time,  unlawfully  and  wrongfully  did  then  and 
there  hold  the  said  office  of  prosecuting  attorney,  he  the 
said  Barkwell  then  and  there  not  being  duly  elected  to 
the  said  office,  nor  entitled  to  hold  or  exercise  the  same; 
to  the  great  prejudice,  damage,  and  injury  of  the  said 
Andrew  L,» Robinson,  who,  of  right,  holds  the  said  office, 
and  who  alone  is  entitled  to  exercise  the  same  according 
to  law;  and  to  the  damage  of  the  state  of  Indiana. 

"Wherefore  the  said  prosecuting  attorney,  who,  for  the 
said  state  of  Indiana,  on  his  pwn  relation,  prosecutes,  prays 
the  consideration  of  the  Court  here  in  the  premises,  and 
that  due  process  of  law  may  be  awarded  tlgainst  the  said 
Herman  6.  Barkwell  in  this  behalf,  to  ^mpel  him  to 
answer  to  the  said  state  of  Indiana  by  what  authority  he 
claims  to  usurp,  hold,  and  exercise  the  office  aforesaid. 
A.L.Robinson."'  ^ 

Barkwell  pleaded  as  follows : 

^^  Herman  G.  Barkwell,  the  defendant  herein,  comes  into 
Court,  and,  having  heard  the  information  read  to  him,  for 
plea  thereto  says,  that  the  said  state  of  Indiana  ought 
not  further  to  prosecute  her  said  information  herein 
against  him,  because  he  says  he  was  elected  prosecuting 
attorney  in  and  for  the  fourth  judicial  circuit  of  the  state 
of  Indiana,  at  the  last  general  election,  held  on  the  first 
Monday  of  August,  1851 ;  and  that  he  was  duly  commis- 
sioned by  the  governor  of  the  state  of  Indiana  as  such 
prosecuting  attorney,  on  the  1st  day  of  September,  1851, 
for  the  term  of  two  years  from  said  date,  and  untU  his 
successor  should  be  elected  and  qualified;  and  that  on  the 
8th  day  of  September,  1851,  he  presented  his  commission 
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in  open  court,  in  the  Posey  Circuit  Court,  in  said  circuit,   May  Tenn, 

and  gave  bond  as  prescribed  by  law,  to  the  acceptance  of '- — 

the  president  judge  of  the  said  fourth  judicial  circuit,  and    ^^^*^ 

took  the  oath  of  office  as  such  prosecuting  attorney,  in    ^bs  Statb. 

conformity  with  the  provisions  of  law,  which  oath  was 

then  and  there  by  said  president  judge  indorsed  on  the 

back  of  said  commission;  and  that  he,  said  defendant, 

then  and  there,  under  the  direction  and  by  the  order  of 

said  Court,  entered  on  the  discharge  of  his  duties  as  such 

prosecuting  attorney,  and  continued  in  the  discharge 

thereof  up  to  the  time  of  filing  the  information  herein  by 

said  Andrew  L.  Robinsoriy  attorney  and  relator  for  the 

state;  all  of  which  the  said  defendant  is  ready  to  verify; 

wherefore  he*prays  judgment,  and  that  by  the  Court  here 

s^id  information  may  be  dismissed,  and  said  defendant 

permitted  to  proceed  in  the  discharge  of  his  duties  as 

such  prosecuting  attorney,  &c.    H.  O,  BarktveU" 

To  this  plea  the  plaintiff  replied  as  follows :  ''  And  the 
said  plaintiff,  for  replication  to  the  said  plea  of  the  said 
defendant,  says  that  the  plaintiff  ought  not  to  be  barred 
or  precluded  from  having,  prosecuting,  or  maintaining 
her  said  information  against  the  said  defendant  by  reason 
of  anything  in  the  said  plea  alleged,  because  the  said 
plaintiff  says  that  the  said  Andrew  L.  Hobinson  was  elect- 
ed prosecuting  attorney  of  and  for  the  fourth  judicial  cir- 
cuit of  the  state  of  Indiana  at  the  general  election  held 
on  the  first  Monday  of  Avgust^  A.  D.  1849,  and,  in  pursu- 
ance of  said  election,  the  said  Robinson  was,  on  the  23d 
day  of  Augustj  A.  D.  1849,  duly  commissioned  by  the 
governor  of  the  state  of  Indiana,  as  such  prosecuting 
attorney,  for  the  term  of  three  years  from  the  day  and 
year  last  aforesaid,  and  until  his  successor  should  be 
elected  and  qualified;  and  afterwards,  to- wit,  on  the  1st 
day  of  September f  A.  D.  1849,  the  said  Andrew  L.  Robin' 
son  presented  his  commission  to  the  president  judge  of 
the  said  fourth  judicial  circuit,  and  at  the  same  time  pre- 
sented to  the  said  judge  an  official  bond,  executed  by  the 
said  Robinson  add  his  sureties,  and  conditioned  according 
to  the  requirements  of  ths.  statutes  in  such  case  made  and 
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Mmj  Term,   provided;  and  the  said  judge  thereupon,  on  the  day  and 

1 —  year  last  aforescdd,  accepted  and  approved  of  said  bond 

Bauvxu  ^^j  security,  and  administered  to  scud  Robinson  the  oath  of 
Thx  Stats,  office  as  such  proseouting  attorney,  as  required  by  the 
constitution  of  the  state  and  the  statutes  in  such  case 
made  and  provided,  which  oath  was  then  and  there  by 
said  president  judge,  indorsed  on  the  back  of  said  com- 
mission, and  thereby  the  said  Robinson  then  and  there  be- 
came and  was  the  duly  elected,  commissioned  and  quedi- 
fied  prosecuting  attorney  of  and  for  the  said  fourth  judicial 
circuit  for  the  said  term  of  three  years,  which  time  has 
not  yet  expired  or  elapsed;  and  the  said  plaintiff  further 
avers  that  the  said  Robinson  has  never,  at  any  time,  re- 
signed or  vacated  his  said  office,  nor  has  he,  in  any  way, 
been  removed  therefrom;  all  of  which  the  said  plaintiff 
is  ready  to  verify,  &c.;  wherefore  he  prays  judgment,  &c. 
A.  L,  Robinson.^^ 

To  this  replication  the  defendant  filed  a  general  de- 
murrer, in  which  the  plaintiff  joined.  The  Court  over- 
ruled the  demurrer,  held  Robinson  the  rightful  prosecuting 
attorney,  and  gave  judgment  of  ouster  against  BarkweU, 
the  defendant. 

In  considering  this  question,  it  will  be  necessary  to 
glance  at  the  history  of  legislation  for  a  few  years  past, 
in  reference  to  prosecuting  attorneys. 

By  the  law  of  1831,  prosecuting  attorneys  for  the  seve- 
ral judicial  circuits  of  the  state,  were  elected  by  the  legis- 
lature for  three  years,  and  received  their  salaries  from  the 
state  treasury. 

By  the  law  of  1843,  they  were  elected  by  the  voters  of 
the  several  judicial  circuits  for  two  years,  and  received 
Iheir  salaries  from  the  state  treasury. 

By  the  law  of  1847,  a  prosecuting  attorney  was  to  be 
elected  in  each  county  in  the  state,  by  the  voters  thereof, 
and  to  hold  his  office  for  three  years,  receiving  his  com- 
pensation by  way  of  docket-fees,  without  any  salary  from 
the  state. 

In  1849,  a  local  law  was  passed,  enacting  that  the 
voters  of  the  fourth  and  eighth  judicial  circuits  should 
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elect  prosecuting  attorneys  for  said  circuits,  with  the  ex-  Hay  Term, 
ception  of  the  county  of  Cassy  in  the  fourth  circuit,  who  ^^' 

should  hold  their  offices  for  three  years,  receiving  no  com-  B^*^^"-*- 
pensation  from  the  state  treasury.  The  election  was  to  Thb  State. 
take  place  on  the  first  Monday  in  August^  1849. 

Under  this  law,  A,  L,  Robinson  was  elected,  on  the  first 
Monday  in  Augv^ty  1849,  prosecuting  attorney  for  three 
years,  for  the  fourth  judicial  circuit  aforesaid,  and  was 
qaalified.  His  term  of  office  extended,  therefore,  under 
said  election,  to  August^  1852. 

But,  in  1851,  on  the  14th  of  Febmary^  a  law  was  en- 
acted, repealing  the  law  of  1847  throughout  the  state, 
wherever  it  was  in  operation,  including  the  county  of 
Cassy  in  the  eighth  circuit,  which  county  had  not  been 
embraced  by  the  local  law  of  1849,  and  reviving  and 
declaring  in  full  force  that  part  of  the  act  of  1843 
making  prosecuting  attorneys  elective  by  the  voters  of  the 
several  judicial  circuits  every  two  years,  and  that  part 
of  the  act  of  1831  prescribing  the  duties  of  said  prosecut- 
ing attorneys,  and  making  their  salaries  payable  out  of  the 
state  treasury;  and  further  declaring  that  the  first  election 
under  said  act  of  1851  should  be  on  the  first  Monday  in 
August  following,  being  the  annual  election  day  for  th^ 
year  1851.  The  acts  thus  revived  were  general  and  ope- 
rative in  every  county  of  the  state;  and  the  first  question 
presenting  itself  is,  whether  they  have  the  eflTect  to  repeal 
the  local  act  of  1849  in  the  fourth  and  eighth  judicial 
circuits. 

Their  provisions  are  utterly  irreconcilable  with  the  pro- 
visions of  said  act  of  1849,  and,  we  think,  necessarily 
repeal  it. 

Such  being  the  case,  as  Mr.  Robinson  was  holding  his 
office  of  prosecuting  attorney  under  and  by  virtue  alone 
of  said  repealed  act,  he  necessarily  went  out  of  that 
office  with  the  expiration  of  said  act,  unless  there  was 
some  saving  clause  in  reference  to  existing  incumbents 
of  office.  As  it  would  be  but  just  to  said  incmnbents 
that  they  should  be  permitted  to  serve  out  the  terms  for 
which  they  were  elected,  it  will  be  right  for  the  Court, 
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May  Term,   if  by  a  reasonable  constraction  of  the  laws  that  result 
—  can  be  effected,  to  preserve  their  terms  to  them.    We 

JoKM.  The  act  of  1843,  R.  S.  1848,  p.  1048,  contains  this  pro- 

viso, viz.,  that  it  shall  not  *'be  so  construed  as  to  prevent 
the  present  prosecuting  attorneys  from  holding  their  said 
office  during  the  term  for  which  they  have  been  elected.'* 
Now,  this  proviso  was  repealed  by  the  act  of  1847,  or  it 
was  not.  If  it  was  repealed  by  that  act,  it  was  revived  by 
the  act  of  1851,  under  which  BarkweU  was  elected,  for 
that  act  revives  '^so  much"  of  the  act  of  1843  as  was 
repealed  by  the  act  of  1847.  If  it  was  not  repealed  by 
the  act  of  1847,  it  has  continued  a  standing  law  of  the 
state  since  1843,  as  no  other  act  has  repealed  it,  and 
would,  hence,  from  a  part  of  all  new  laws  relative  to  the 
tenure  of  office  of  prosecuting  attorneys. 

Per  Curiam, — ^The  decree  is  affirmed  with  costs. 

H.  G.  Barkwell,  for  the  plaintiff. 

C  Baker,  for  the  state. 


LovELAND  and  Another  «.  Joirss. 

An  attorney  wu  made  a  party  to  a  motion  to  let  aside  an  execution .  Upon 
■eryice  of  notice,  he  appeared  to  the  motion,  without  ohjection,  and  sub- 
mitted to  a  judgment  for  costs,  without  excepting  to  the  same.  Hdi, 
on  error,  that  the  judgment  must  be  presamed  to  be  right 

It  ia  competent  for  a  Court,  where  ^n  attorney  has  improperly  caused  an 
execution  to  be  issued,  to  tax  him  with  the  coats  of  a  motion  to  set  it 
aside. 

Tue»dM9,     ERROR  to  the  Mam  Circuit  Court. 
'^    *       Peruhs  J. — Motion  to  set  aside  an  execution. 

The  record  in  the  cause   shows  a  judgment  in  the 
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Miami  Circait  Court  in  favor  of  HoreOio  H.  Hall  aeaiast  t^j  l'«»» 

John  N.  Jonjesy  rendered  in  a  suit  in  which  Loveland  and  I — 

R^^  were  attorneys  for  the  plaintiff.  It  fiirther  shows  a  ^^^ 
motion  to  set  aside  an  execution  said  to  have  been  issued  Jonbb. 
on  said  judgment,  and  also  a  cross  motion  for  leave  to 
amend  said  execution.  It  shows  that  the  latter  motion 
was  denied,  and  the  former  granted.  It  appears  that 
separate  notices  of  the  motion  to  set  aside  said  execution 
were  served  on  JETo^?,  the  plaintiff  in  the  judgment,  and  ob 
hovdani  and  Boss^  his  attorneys,  and  that  the  Court  ren- 
dered separate  judgments  on  said  notices,  one  against 
said  JXzZf,  and  one  against  said  Lovdand  and  Bossj  each 
being  for  the  costs  of  the  motion  setting  aside  the  execu" 
tion.  There  is  no  bill  of  exceptions  in  the  case,  and  we 
are,  consequently,  not  advised  as  to  the  reasons  govern- 
ing the  action  of  the  Court  below.  Loveland  and  Ross 
bring  the  case  to  this  Court,  and  complain  of  the  judg- 
ment for  costs  against  them. 

The  record  shows  that  Hall  appeared  in  person,  in  an- 
swer to  the  notice  of  the  motion  served  on  him ;  and  that 
subsequently  Lovdand  and  Ross  appeared  in  person  in 
answer  to  the  notice  of  the  motion  to  set  aside  above 
mentioned,  served  on  them ;  that  the  motion  was  docketed 
against  them  personally,  and  submitted  to  and  decided 
by  the  Court  on  its  merits.  No  objection  appears  to 
have  been  made  below  by  them  to  the  proceedings,  and 
they  have  brought  a  transcript  of  all  of  those  proceedings 
here.  Why  there  was  a  separate  docketing  of  the  mo- 
tion against  the  attorneys — why  those  attorneys  appeared 
to  it  without  objecting  or  informing  the  Court  upon  the 
subject,  &;c^  we  know  not. 

The  conduct  of  the  attorneys  may  have  been  such,  in 
the  premises,  as  to  justify  the  visiting  of  them  with  costs, 
and,  in  the  absence  of  evidence  to  the  contrary,  we  must 
BO  presume.  And  if  their  conduct  did  justify  such  visita- 
tion, it  was  in  the  power  of  the  Court  to  inflict  it  upon 
them.  KaTie  v.  Van  Vrajikeny  5  Paige  62. — Powdl  v.  Kaney 
id.  260. 
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Per  Curiam. — ^The  judgment  is  afiinned  with  costs. 
2).  D.  Pratt,  for  the  plaintiff. 
A.  A,  Coky  for  the  defendant. 


Bradley  v.  Bearss  and  Another. 


Tuetday, 
May  31. 


Writs  of  error,  hj  tbe  B.  S.  1843,  lie  only  to  final  judgments  and  decrees. 
The  only  mode  of  bringing  before  the  Supreme  Oourt  the  order  or  decree 

of  an  inferior  Oourt  granting  or  dissolving  an  injunction  is,  by  the  R. 

S.  1843,  by  appeal. 

ERROR  to  the  Miami  Circuit  Court. 

RoACHE,  J. — Bradley  filed  a  bill  in  chancery  in  the  Miami 
Circuit  Court,  praying  for  an  injunction  restraining  Bearss 
and  Spencer  from  proceeding  in  certain  suits  then  pend- 
ing, as  well  as  from  commencing  others.  The  associates, 
in  vacation,  granted  the  prayer  of  the  bill,  and  made  the 
order.  At  the  succeeding  term  of  the  Miami  Circuit 
Court,  the  president  judge,  on  motion,  dissolved  the  in- 
junction. From  this  interlocutory  order,  the  complainant 
below  prayed  an  appeal,  which  was  granted;  but  having 
failed  to  perfect  his  appeal,  filed  the  record  here  and 
prosecutes  it  as  upon^a  writ  of  error. 

The  dissolution  of  the  injunction  by  the  Circuit  Court, 
is  the  only  error  complained  of. 

Writs  of  error  lie  only  to  final  judgments  and  decrees. 
R.  S.  1843,  p.  629,  s.  11.  The  only  mode  of  bringing 
before  this  Court  the  order  or  decree  of  an  inferior  Court 
granting  or  dissolving  an  ii\junction,  is  by  appeal.  R.  S. 
1843,  p.  636,  s.  70.  Cain  v.  Foote,  8  Blackf.  454.  The 
writ  of  error  must  therefore  be  dismissed. 

Per  Curiam, — The  writ  of  error  is  dismissed  with  costs. 

D.  D.  Pratt,  for  the  plaintiff. 

O.  H.  Smith  and  Si.  Yandes,  for  the  defendants. 
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May  Term, 
1853. 

Jaioson 

V. 

Jabbett. 


Jamison  v.  Jarrett. 

A  justice  of  the  peace,  upon  an  appeal  from  his  judgment  to  the  Circuit 
Ck>urt,  filed  all  the  papers  in  the  cause  in  the  clerk's  office,  ten  days  be- 
fore the  first  day  of  the  term,  except  the  cause  of  action,  but  omitted  to 
file  it  till  a  few  days  afterward,  and  the  cause  was  docketed  for  that 
term.  The  appellee  moved  that  the  cause  should  be  stricken  from  the 
docket  of  that  term  and  docketed  -for  the  ensuing  term.  Held,  that  the 
motion  should  have  been  sustained. 

A  suit  upon  a  note,  must,  under  the  R.  S.  1843,  be  brought  in  the  name  of 
the  party  having  the  legal  interest. 

A  note  payable  to  the  payee  or  bearer,  unless  payable  at  a  chartered  bank 
within  this  state,  can  only  be  transferred,  under  the  B.  S.  1843,  by  in- 
dorsement. 

ERROR  to  the  Ddavoare  Circuit  Court.  Tuesday, 

RoACHE,  J. — This  was  an  action  of  debt  commenced  be-     ^    ' 
fore  a  justice  of  the  peace  on  the  following  note : 

"Six  months  after  date,  I  promise  to  pay  Spencer  Leuns, 
or  bearer,  the  sum  of  66  dollars  and  66  cents,  for  value 
received,  with  interest  from  date.  June  5,  1849.  Eli  J. 
Jamison,^^ 

Upon  the  note  was  the  following  indorsement:  ^^ Hiram 
E.  Bawen:'  "Pay  Danid  Jarrelt.  June  16, 1849.  Thomas 
Ktrbyr 

On  the  third  day  of  the  term,  being  the  day  for  which 
the  cause  was  docketed  for  trial,  and  being  the  first  term 
after  the  appeal  had  been  taken,  on  the  first  calling  of 
the  cause,  it  appeared  that  all  the  papers  in  the  cause 
had  been  filed  in  the  clerk's  ofiice  by  the  justice,  more 
than  ten  days  prior  to  the  first  day  of  the  term,  except 
the  cause  of  action,  which  had  not  yet  been  filed.  And 
thereupon  the  defendant  below  moved  the  Court  that  the 
cause  be  struck  from  the  docket  of  the  present  term,  and 
be  docketed  for  trial  at  the  then  next  ensuing  term,  on 
the  ground  that  the  cause  of  action,  to-wit,  the  note  sued 
on,  with  its  indorsements,  had  not  been  filed  ten  days 
before  the  first  day  of  the  term.  Which  motion  the  Court 
overruled,  and  ordered  the  cause  to  remain  on  the  docket, 
and  stand  for  trial  at  the  then  present  term. 
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May  Term,       Thereupon,  on  motion  of  the  plaintiff  below,  the  Court 

'- —  granted  a  rule  against  the  justice  to  send  up  the  original 

^^^^  cause  of  action.  On  the  fifth  day  of  the  term,  the  jus- 
Jabbbit.  tice  certified  up  the  note  with  its  indorsements  above  set 
out,  as  the  only  cause  of  action  in  -the  case.  Upon  the 
next  calling  of  the  cause,  the  defendant  below  moved  to 
dismiss  the  suit  for  want  of  a  sufiicidnt  cause  of  action, 
on  the  ground  that  the  legal  title  in  the  note  was  still  in 
LewiSy  the  payee,  he  never  having  assigned  it  to  JarreU^ 
or  to  any  one  else,  and  that  there  was  no  declaration 
filed  to  show  that  Jarrett  had  any  title  to,  or  connection 
with,  the  note.  The  Court  overruled  the  motion,  the 
cause  went  to  trial,  the  only  evidence  introduced  by  either 
party  being  the  note  and  indorsements,  and  a  judgment 
was  rendered  for  the  plaintiff  for  the  amount  of  the  prin- 
cipal and  interest  due  on  the  note. 

This  judgment  must  be  reversed  on  both  grounds. 

The  Court  should  have  sustained  the  defendant's  mo- 
tion to  strike  the  cause  from  the  docket  of  the  then  pre- 
sent term,  and  have  directed  it  to  be  docketed  for  trial  at 
the  next  ensuing  term.     See  R.  S.  1843,  p.  890,  s.  166. 

The  defendant's  motion  to  dismiss  the  suit  for  want  of 
a  sufiicient  cause  of  action,  should  also  have  prevailed. 
A  suit  on  a  note  must  be  brought  in  the  name  of  the 
party  having  the  legal  interest.  The  legal  interest  in  the 
note  sued  on,  in  the  absence  of  any  indorsement  by  Lewis, 
remains  in  him.  The  fact  that  the  note  is  payable  to 
Letmsy  or  bearer,  makes  no  difference.  Not  being  pay- 
able at  a  chartered  bank  within  the  state,  it  could  be 
transferred  only  in  the  mode  prescribed  by  the  statute,  that 
is,  by  indorsement.    See  McNiU  v.  Hatchy  4  Blackf.  531. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  Marchy  for  the  plaintiff. 

T,  J,  Sampky  for  the  defendant. 
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The  State  on  the  complaint  of  Habrdbt  L.  Drake  v. 


Hay  Term, 
1853. 


HxnumB 

V. 

It  Tras  not  necessary,  under  the  B.  S.  1843,  that  the  affidavit,  upon  a  com- 
plaint for  bastardy,  should  state  the  complainant's  place  of  residence. 

ERROR  to  the  Pvlaski  Circuit  Court.  j^^'o"^' 

Roache,  J.< — This  was  a  case  of  bastardy,  instituted  on 
the  complaint  o{  Harriet  L.  Drake,  before  a  justice  of  the 
peace,  on  the  25th  day  of  March,  1848.  Upon  an  exami- 
nation before  the  justice,  the  defendant  was  adjudged  to 
be  the  father  of  the  bastard,  and  recognized  to  appear  at 
the  next  term  of  the  Circuit  Court  of  Pulaski  county,  to 
answer  the  accusation. 

The  defendant  appeared  in  the  Circuit  Court  and  moved 
to  quash  the  proceeding,  on  the  ground  that  the  affidavit 
filed  before  the  justice  was  defective  in  not  sufficiently 
alleging  the  residence  of  the'  complainant.  The  Court 
sustained  the  motion,  and  dismissed  the  complaint. 

This  was  erroneous.  Under  the  act  of  1843,  R.  S.  p. 
363,  s.  1,  it  was  not  necessary  that  the  affidavit  should 
state  the  complainant's  place  of  residence.  See  The  State 
4^.  V.  Gray,  8  Blackf.  274.  (1). 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  S.  Ghoding,  for  the  state. 

FT.  Z.  Stuart  and  W.  Wright,  for  the  defendant. 

(1)  Stuaet,  J.,  having  been  concerned  as  counsel,  iras  absent. 


Henline  V,  Hall. 


By  the  common  law,  a  parol  contract  for  the  sale  of  chattels  is  valid;  and 
the  statute  of  frauds  changes  that  rule  only  as  to  sales  amounting  to  more 
than  50  ddlars. 


190 


CASES  IN  THE  SUPREME  COURT 


May  Term, 
1853. 

BxffLlVlL 
▼. 

Hall. 


A.  sold  a  eolt  to  B.,  by  parol,  for  20  dollars,  the  parties  agreeing  that  the 
colt  should  run  with  the  mare,  which  belonged  to  A.  and  was  in  his 
possession,  until  it  was  weaned,  when  it  should  be  delivered  to  B.,  who 
was  then  to  pay  the  price  stipulated.  When  the  colt  was  weaned,  B. 
tendered  the  20  dollars,  in  specie,  and  demanded  the  colt.  Held,  that 
the  contract  vested  the  property  in  B.,  and  placed  it  at  his  risk,  from  the 
moment  when  the  bargain  was  closed,  wil^out  any  actual  payment  or 
present  delivery;  and,  that  A.,  from  the  time  when  the  contract  was 
made  until  the  delivery  of  the  colt  to  B.,  was  a  bailee. 


Thursday, 
June  2. 


ERROR  to  the  WeUs  Circuit  Court. 

RoACHE,  J. — Hall  commenced  an  action  of  replevin 
against  Herdine  before  a  justice,  for  a  colt  of  the  alleged 
value  of  25  dollars.  The  case  was  taken  to  the  Circuit 
Court  by  appeal,  where  there  was  a  jury  trial,  and  a  ver- 
dict and  judgment  for  the  defendant  in  error.  The  evi- 
dence was  all  spread  upon  the  record  by  a  bill  of  excep- 
tions. 

From  the  evidence,  it  appears  that  sometime  before  the 
commencement  of  the  suit,  Herdine  sold  the  colt  to  HaU 
for  20  dollars.  It  was  further  agreed  that  the  colt  should 
run  with  the  mare,  which  belonged  to  Henline  and  was  in 
his  possession,  until  it  was  weaned,  at  which  time  it  should 
be  delivered  to  Hall,  who  was  at  that  time  to  pay  the 
price  stipulated ;  that  when  the  colt  was  weaned,  and  be- 
fore the  commencement  of  this  suit,  Hall  tendered  the 
price  agreed  on,  20  dollars,  in  specie,  and  demanded  the 
colt.  Herdine  refused  either  to  receive  the  money  or  to 
allow  Hall  to  take  the  colt.     The  contract  was  by  parol. 

Upon  this  state  of  evidence,  the' Court  gave  the  follow- 
ing instructions  to  the  jury: 

1 .  "If  you  believe,  from  the  evidence  in  this  case, that 
a  bargain  of  sale  was  made  for  the  colt  between  the 
plaintiff  and  defendant,  that  the  price  for  and  time  of 
delivery  of  the  colt  was  agreed  upon,  and  time  of  pay- . 
ment  fixed,  it  was  sufficient  in  law  to  pass  the  property. 

2.  *'  If  the  plaintiff  at  the  time  by  the  bargain  of  sale 
that  the  money  was  to  be  paid  and  colt  delivered,  ten- 
dered the  money  in  gold  or  silver — the  amount  stipulated 
by  such  bargain  of  sale  to  be  the  price — and  made  a  de- 
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mand  of  the  colt,  it  gave  him,  the  plaintiff,  the  right  of  May  Tenn, 
possession  as  against  the  defendant." — 

No  brief  has  been  filed  by  the  plaintiff  informing  us  ^  "" 

in  what  the  error  complained  of  consists.  Hall. 

We  are  of  opinion  that  the  instructions  are  correct. 
There  is  no  conflict  in  the  testimony.  The  contract  was 
clearly  proved,  and  all  its  terms  and  conditions  were  defi- 
nite and  distinct. 

By  the  common  law,  a. parol  contract  for  the  sale  of 
chattels  w€is  valid.  The  statute  of  frauds  changes  that 
rule  only  as  to  sales  exceeding  in  value  50  dollars.  The 
price  of  the  colt  agreed  upon  being  less  than  that  sum, 
the  contract  is  not  affected  by  the  statute,  and  is  as  valid 
as  if  it  had  been  reduced  to  writing.  Nor  is  this  case  to 
be  assimilated  to  those  in  which  it  is  held  that  the  pro- 
perty was  not  changed  because  something  remained  to  , 
be  done  by  the  seller  to  the  article  sold.  Upon  looking 
into  the  cases  on  this  subject,  it  will  be  found  that  the 
principle  established  by  them  is  this :  that  under  a  parol 
sale  of  goods,  there  is  no  change  of  property  if  any  act 
remains  to  be  done  by  the  seller  to  place  the  thing  sold 
in  a  condition  for  delivery,  as,  for  example,  to  ascertain 
the  particular  chattel,  or  to  set  apart  the  specified  goods 
out  of  a  quantity  of  similar  kind^  or  to  determine  the 
number  or  quantity  by  measurement,  &c.  There  would 
be  no  change  of  property  until  those  acts  were  done.  See 
Whiiehause  v.  Frost,  12  East  614. 

In  the  present  case  nothing  remains  to  be  done  by  the 
seller  for  any  of  these  purposes.  The  contract  definitely 
fixed  the  price,  the  time  for  its  payment,  and  designated 
the  particular  colt  sold.  This  was  sufiicient  to  vest  the 
property  in  the  buyer,  and  place  it  at  his  risk  from  the 
moment  the  bargain  was  closed,  without  any  actual  pay- 
ment or  present  delivery.  In  Dixon  v.  Yates,  5  B.  and 
Ad.  313,  it  is  said  by  Parke,  J.,  that  '<the  very  appropria- 
tion of  the  chattel  is  equivalent  to  delivery  by  the  vendor; 
and  the  assent  of  the  vendee  to  take  the  specific  chattel, 
and  to  pay  the  price,  is  equivalent  to  his  accepting  pos- 
session."   From  the  conclusion  of  the  contract  until  the 
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May  Term,   actual  delivery  of  the  colt,  the  seller,  Henltne,  was  a 
*®^-      bailee.     WWU  v.  WOlis,  6  Dana  48.— Crauford  v.  Smith, 


*'*■»       7  id.  59. 


V. 


Lawb.  Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  H.  Colerick  and  R.  L.  Walpole,  for  the  plaintiff. 
/.  P.  Oreer^  for  the  defendant. 


June  2. 


Stabr  v.  Laws  and  Another. 

Usary  may  begiren  in  eyidence  under  the  general  issae. 

A,  beiog  indebted  to  B.  for  the  balance  of  a  note  then  due,  and  desiring 
an  extension  of  credit,  went  with  B.  to  C,  to  whom  B.  then  sold  the  note 
at  a  discount  of  10  per  cent  j  upon  an  agreement  that  a  credit  of  a  year 
was  to  be  extended  to  A,  upon  Uib  note.  A,,  at  the  same  time,  to  indem- 
nify B.,  executed  to  B.  a  note,  in  form  of  a  due  bill,  for  the  amount  of 
the  discount  upon  the  first  note.  Heldt  that  the  latter  note  was  Yoid,  as 
being  giyen  entirely  upon  a  usurious  consideration. 

Thwnday,  ERROR  to  the  Unim  Circuit  Court. 

Stuart,  J. — Debt  by  Starr  against  Laws  and  another, 
on  a  note  for  73  dollars.  Plea,  the  general  issue.  Trial 
by  the  Court,  and  finding  and  judgment  for  the  defendant. 

It  seems  that  Starr  held  a  note  of  1000  dollars  against 
Zati»,  on  which  there  were  730  dollars  still  unpaid  and 
on  interest  Being  unable  to  pay  the  note  at  maturity, 
Laws  went  with  Starr  to  one  Snyder y  to  whom  the  note 
was  sold  at  a  '^  shave,"  as  the  parties  called  it,  of  10  per 
cent.  By  this  arrangement  Snyder  was  to  have  an  ex- 
tension of  the  time  of  payment  one  year,  and  stand  the 
''shave"  to  which  Starr  had  submitted  in  the  sale  of  the 
note.  To  make  up  the  10  per  cent,  to  Starr j  the  note 
now  in  suit  was  given,  and  being  in  form  a  due  bill,  it 
drew  interest  from  date. 

It  is  settled  that  usury  may  be  given  in  evidence  under 
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the  general  issue.     Cchee  y.  Cooper,  8  Blackf.  115.    The  Kay  Term, 

only  question  raised  is,  whether  this   note  is  usurious. 

On  that  point  there  seems  no  room  for  doubt.    The  whole    ^""^^" 

consideration  of  the  one  note  was  usurious  interest  re-     WraaAn. 

served  for  forbearance  on  the  other.    The  note  for  730 

dollars  was  drawing  6  per  cent,  interest;  the  note  now 

sued  on  was  composed  entirely  of  the  additional  10  per 

cent,  for  the  forbearance  of  one  year  on  the  large  note. 

Besides,  the  note  in  suit  was  itself  bearing  interest  from 

date.    The  interest  thus  reserved,  directly  and  indirectly, 

for  the  forbearance  on  the  large  note,  was  over  16  per 

cent.    The  taint  of  usury  going  to  the  entire  contract,  so 

far  as  the  note  in  suit  is  concerned,  it  cannot  be  enforced. 

Per  Curiam. — ^The  judgment  is  aflirmed,  with  costs. 

8.  W.  Parker  J  for  the  plaintiff*. 

/.  8.  Beid  and  /.  Taryariy  for  the  defendants. 


Thb  State  v.  Wocoate. 

Motion  to  quaah  an  indictment  The  clerk  recited  in  the  xecord  the  im^ 
piiim^ifTig  of  the  grand  jarj,  their  namee,  and  that  one  of  them  waa 
alterwards  dischaiged  and  another  sworn  and  seat  to  the  grand-jury 
room  in  hie  stead.  Hdd,  that  even  admitting  that  the  matter  recited  hj 
the  derk  was  properly  before  the  Sopreme  Court  aa  a  part  of  the  record, 
the  motion  should  hare  been  oyerruled. 

ERROR  to  the  Ckq/  Circuit  Court.  Timr$dm^, 

Stuart,  J. — Indictment  for  an  assault  and  battery.   Mo-  ' 

tion  to  quash  sustained. 

The  clerk  recites,  among  other  things,  the  impanneling 
of  the  grand  jury,  their  names,  and  that  one  of  them  was 
afterwards  discharged  and  another  sworn  and  sent  to  the 
grand-jury  room  in  his  stead. 

If  we  admit  that  the  matter  recited  by  the  clerk  is  pro- 
Vol.  IV.— 25 
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Maj  Term,   perly  before  us  as  a  part  of  the  record,  we  Bhonld  still 

'- —  presome  in  favor  of  the  regularity  of  the  proceedings  of 

^^^    the  Court  below,  in  relation  to  the  grand  jury.    Thus,  it 
Lamnhio.     ig  fair  to  presume  that  Ae  Court  discharged  the  juror  on 
account  of  sickness  or  some  other  adequate  cause.    The 
.  record  shows  there  were  still  fourteen  grand  jurors ;  and 
does  not  show  that  the  juror  sworn  in  the  place  of  the 
one  discharged,  acted  with  the  grand  juiy  in  finding  this 
bill. 
The  indictment  itself  is  on  its  face  good. 
The  motion  to  quash  should  have  been  overruled. 
Per  Curiam, — ^The  judgment  is  reversed  with  costs. 
>    Cause  remanded,  &c. 

D.  S.  Ooodingy  for  the  state. 


Lawrence  v.  Lanj^ung. 


Where  the  statement  of  a  witness  is  releyant  to  the  issue,  evidence  of  a 
contradictory  statememt  made  bj  him  out  of  Oourt,  is  admissible,  to  im- 
peach his  testimony. 

In  an  action  for  the  malicious  prosecution  of  a  criminal  charge  against  the 
plaintiff,  malice  can  not  be  inferred  from  the  fact  that  the  defendant  em- 
ployed counsel  to  prosecute  the  charge. 

The  mere  belief  that  a  person  has  been  guilty  of  a  crime/is  not  sufficient 
to  authorise  a  criminal  prosecution  against  him.  There  must  be  reason- 
able and  probable  cause  for  the  prosecution. 

Tkufdm^,  ERROR  to  the  Franklin  Circuit  Court. 

June  2.  Davisok,  J. — ^This  was  an  action  on  the  case  by  Lan- 

ning  against  Lawrence  for  malicious  prosecution.  Plea, 
not  guilty.  Verdict  and  judgment  for  the  plaintiff  below. 
Upon  the  trial  it  was  proved  that  in  the  prosecution 
alleged  to  have  been  malicious,  Lawrence  had  charged 
Lanning  with  having  stolen  his  coat.  There  was  evidence 
tending  to  prove  that  Lawrence,  on  the  2d  of  September, 
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1849y  had  lost  said  coat  in  the  woods,  and  that  Lanning  Hay  TenD^ 

had  fonnd  it  there  on  the  same  day,  and  taken  it  to  the 1 — 

hoose  of  Nomcy  Stout,  near  to  where  it  was  fonnd,  that  it  ^^^^'^^ 
might  be  discovered  by  the  owner.  Lawrence  then  pro-  I«ai™imci. 
dnced  Caleb  Janes,  a  witness,  who  testified  that  on  the 
4th  of  SepUmber,  1849,  he  and  his  father  were  at  haw- 
remote  saw-mill,  and,  while  there,  he  saw  a  coat  lying  on 
a  bench  which  he  took  to  be  the  coat  said  to  have  been 
stolen  by  Lanning;  whereupon  Lanning  asked  the  witness 
whether  he  did  not,  at  a  certain  time  and  place  specified, 
tell  one  Foster  that  if  his,  Joneses,  father  should  swear 
that  he  saw  the  coat  lying  on  the  bench  mentioned  by  ^ 

the  witness  on  that  occasion,  he  would  swear  to  a  d d 

lie?  which  question  the  witness  answered  in  the  negative. 
Lanning  J  at  the  proper  time,  called  Foster,  and  asked  him 
whether  Jones  did  not,  at  the  time  and  place  designated, 
state  that  if  his,  Jones's,  father  should  swear  that  he  had 
seen  said  coat  lying  on  said  bench  on  the  4th  of  Septem- 
ber, 1849,  he  would  swear  to  a  d d  lie?  to  which  ques- 
tion Lawrence  objected.  The  Court  overruled  the  objec- 
tion, and  Foster  testified  that  Jones  did  make  such  statement 
at  the  time  and  place  designated.  Jones's  father,  before 
this,  had  been  called  as  a  witness,  and  stated  that  he  saw 
the  coat  at  the  mill  on  the  4th  of  September,  1849. 

The  plaintifi*  contends  that  the  matter  sworn  to  by  Jones 
was  not  material  to  the  issue,  and,  therefore,  the  testi- 
mony of  Foster,  showing  his  statements  out  of  Court  was 
improperly  admitted. 

The  point  here  presented,  admits  of  some  doubt.  But 
we  are  inclined  to  believe  that  the  ruling  of  the  Court 
was  correct. 

Lanning  had  proved  that  on  the  2d  of  September  he 
found  the  coat  and  left  it  at  Stoufs,  This  tended  to  show 
his  innocence  of  the  charge  upon  which  he  had  been 
prosecuted.  Jones  testified  that  he  had  seen  the  coat  at 
the  mill  on  the  4th  of  September.  If  the  coat  was  at  the 
mill  on  the  day  stated  by  Jones,  the  jury  might  have  in- 
ferred that  it  was  not  found  and  left  at  Stouts.    Mr. 


106  CASES  IN  THE  SUPREME  COURT 

Kfty  Term,   Siarkie  Bays,  ^'the  rale  does  not  exclade  the  eontradiclioii 

—  of  the  witness  as  to  any  facts  immediately  connected 

UiwNoi    ^j^j^  ^^  subject  of  inquiry."     1  Starkie's  Ev.  188. 

LiKimrQ.         The  matter  sworn  to  by  J<mes  seems  to  have  been  in 

"    conflict  with  the  state  of  facts  set  up  by  Lanmngj  tending 

to  prove  his  innocence  of  the  charge  of  stealing  the  coat, 

and  was,  therefore,  ^< immediately  connected  with"  an 

important  inquiry  on  the  trial. 

We  think  that  Joneses  testimony  was  relevant  and  not 
collateral  to  the  issue;  and  proof  that  he  made  a  state* 
ment  out  of  Court  contrary  to  what  he  had  sworn  on  the 
trial,  was  properly  admitted. 

Among  the  several  instructions  giten  to  the  jury,  the 
following  are  complained  of  by  the  plaintiff  in  error: 

1.  That  the  fact  that  the  defendant  employed  counsel 
to  prosecute  the  criminal  cause  against  the  plaintiff,  is  a 
fact  from  which  the  jury  may  infer  malice. 

2.  That  because  the  defendant  believed  the  plaintiff 
had  stolen  his  coat,  is  not  suflicient  to  authorize  him  to 
institute  a  criminal  charge  against  him. 

The  first  instruction  is  evidently  erroneous.  We  know 
of  no  principle  that  would  authorize  the  jury,  to  infer 
malice  from  the  mere  fact  of  the  defendant  having  em- 
ployed counsel  to  prosecute  the  criminal  charge  alleged 
against  the  plaintiff.  It  has  been  held,  that  the  advice  of 
counsel  as  to  there  being  a  good  cause  of  action  upon  the 
real  facts,  will  repel  malice.  2  Starkie's  Ev.  499,  500. — 
3  Mason  102.  And,  although  it  cannot  be  said  that  the 
employment  of  counsel  to  prosecute  in  such  case,  would 
repel  malice,  still,  we  think  it  is  not  a  fact  from  which 
malice  can  be  fairly  inferred.  The  jury  may  have  been 
misled  by  this  instruction,  and,  on  account  of  it,  the  judg- 
ment must  be  reversed. 

The  second  instruction  was  correct.  The  mere  belief 
of  Lawrence  that  Lanning  had  stolen  his  coat  was  not 
sufficient  to  authorize  the  prosecution.  There  must  have 
been  reasonable  and  probable  cause  for  instituting  the 
criminal  proceeding.    Stone  v.  Stevens,  13  Conn.  219. 
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Per  Curiam. — ^The  judgment  is  reversed  with  costs.   ^Yo^|™' 

Cause  remanded,  &c.  ' — 

/.J^»«m,  for  the  plaintiff.  ^liliS! 

OUSRAILEOiJ) 

OOMPANT 

V. 

Langsdaue. 


Thb  Madbsok  and  Indianapolis  RAaKOAD  Company  v,  Lanos^ 
DALE  and  Another. 

ERROR  to  the  Marion  Circuit  Court.  T&tirMby, 

Davison,  J. — Langsdale  and  Hughes  sued  the  Madison    ^^  ' 
€tnd  Indianapolis  Railroad  Company  before  a  justice  of  the    . 
peace.    The  justice  gave  judgment  for  the  plaintiffs,  and 
the  defendant  appealed  to  the  Circuit  Court. 

The  declaration  alleges,  inter  aliay  that  the  defendants, 
on  the  15th  of  June,  1847,  were  engaged  in  the  business 
of  a  common  carrier  of  goods  between  Madison  and 
Edinburgh  for  hire,  and  the  plaintifis  caused  to  be  deli- 
vered to  the  defendants  at  their  northern  depot  at  Edin- 
burghy  ten  barrels  of  flour,  the  property  of  the  plaintiffs, 
of  the  value  of  75  dollars,  to  be  carried  from  thence  to 
Madison,  at  (heir  Madison  depot.  And  the  defendants  then 
and  there  undertook  to  carry  the  said  ten  barrels  of  flour 
from  their  depot  at  Edinburgh  to  their  depot  at  Madison, 
for  a  reasonable  reward ;  yet  the  defendants  did  not  safely 
cany  and  deliver  said  ten  barrels  of  flour  with  care,  &c., 
but  negligently,  &c.,  failed  to  carry  the  same,  &c.,  and 
the  said  ten  barrels  of  flour  were  thereby  lost  to  the 
plaintifli,  &c. 

The  cause  was  submitted  to  the  Court  by  consent.  The 
Court  found  for  the  plaintiffs  and  assessed  their  damages 
at  47  dollars  and  80  cents.  Motion  for  a  new  trial  over- 
ruled, and  judgment  for  the  plaintiflis. 

The  refusal  of  the  Court  to  grant  a  new  trial  is  the  only 
error  assigned. 
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May  Term,       There  is  no  point  of  law  raised  in  iMs  case.    The  evi- 

dence  is  upon  the  record;  and  the  only  question  to  be  de- 

OoKwnr      termined  is,  was  it  sufficient  to  sustain  the  finding  and 
Rkddinqton.  judgment  of  the  court?    Upon  an  examination  of  the 
evidence,  we  are  of  opinion  that  it  fully  sustains  the  judg- 
ment; and  that  the  motion  for  a  new  trial  was  properly 
overruled. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 
/.  L.  Ketcham,  for  the  plaintifis. 
L.  Barbour,  for  the  defendants. 


Junefi. 


CoRWiN  V.  Reddington  and  Others. 

A,  held  land  hj  title-bond  and  had  paid  the  purchase-money,  and  being 
sued  at  law  for  a  debt,  in  order  to  prerent  the  land  from  being  sold  for 
the  payment  of  the  judgment,  caused  it  to  be  conveyed,  -without  conside- 
ration, during  the  pendency  of  the  suit,  to  B,,  his  son,  who,  before  judg- 
ment, conveyed  it  to  C.  Judgment  was  afterward  rendered  against  A. 
for  the  debt.  B,  and  C.  both  received  the  conveyance,  with  a  knowl- 
edge of  the  suit,  and  to  prevent  a  sale  of  the  land  to  satisfy  the  judg- 
ment; and  A,  still  remained  in  possession  of  the  land.  Hdd,  that  the 
land  was  liable  in  equity  for  the  payment  of  the  judgment. 

Thurtday^  ERROR  to  the  Decatur  Circuit  Court. 

PsRKiNS,  J. — Bill  in  chancery  to  set  aside  a  conveyance 
of  real  estate  alleged  to  be  fraudulent,  and  to  subject 
said  real  estate  to  sale,  &c.  Answers  and  replications 
were  filed,  depositions  taken,  the  cause  submitted  to  the 
Court  for  determination,  and  the  bill  was  dismissed. 

The  case  turns  entirely  upon  the  weight  of  evidence, 
and  it  appears  to  us  to  be  satisfactorily  established  that 
the  conveyance  in  question  was  fraudulent,  and  should 
have  been  set  aside. 
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We  Bhall  not  embody  the  evidence  in  this  opinion,  fur-    May  Term, 

ther  than  to  say  that,  in  1833,  a  judgment  was  obtained '. — 

in  Ohio,  for  1000  dollars,  against  John  ReddingUm,  who  Corvik 
afterwards  [removed  to  Decatur  county,  Indiana,  whither  BsDDivoToir. 
the  judgment  in  Ohio  followed  him.  Before  its  arrival, 
however,  he  had  purchased  a  tract  of  land,  which  he  paid 
for,  taking  a  bond  for  a  deed.  On  the  arrival  of  said 
judgment  from  Ohio,  and  the  institution  of  suit  on  it  in 
Decatur  county,  Indiana,  said  John  ReddingUm  caused  said 
land  to  be  conveyed,  without  consideration,  and  to  pre- 
vent the  collection  of  said  judgment,  to  his  son  Philonzo. 
Of  the  fraudulent  character  of  this  conveyance,  there  can 
be  no  doubt  from  the  evidence.  Philonzo,  however,  con- 
veyed to  WiUiam  Armington,  and  he  claims  to  be  a  bo/na 
fide  purchaser  for  a  valuable  consideration. 

We  are  satisfied  he  is  not  sach  a  purchaser.  He  was 
the  famUy  physician  of  John  Beddington  at  the  time,  inti- 
mately acquainted  with  his  circumstances,  and  held  a  bill 
of  sale  on  all  his  personal  properly  sutgect  to  execution, 
but  which  property  he  suffered  to  remain  in  Reddington^s 
possession.  He  purchased  the  real  estate  ''at  Court,"  a 
day  or  two  before  judgment  was  rendered  on  the  judg- 
ment against  Beddington;  the  father,  John,  and  the  son, 
Philonzo  Beddington,  and  a  lawyer  being  present,  and  said 
Armington  having  full  knowledge  of  the  state  of  the  title 
and  extent  of  right  in  the  property  of  the  father  and  son, 
and  of  the  pending  suit  upon  the  judgment.  Armington 
has  never  taken  possession,  nor  did  Philonzo.  John  Bed- 
dington has  all  the  time  continued  in  the  eiyoyment  of  the 
use  of  the  property.  Armington^s  purchase  wears  a 
fraudulent  face.  (1). 

Per  Curiam. — ^The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  decree 
the  conveyance  in  question  fraudulent,  and  the  property 
subject  to  sale  for  the  payment  of  the  judgment,  &c. 

A,  Davison,  for  the  plaintiff. 

J.  S.  Scobey,  for  the  defendants. 

(1)  DATnoN,  J.,  haying  been  concerned  as  counsel,  was  absent 
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May  Term, 

: —  Porter  and  Others  v.  Utter. 

▼. 
The  Stati.       APPEAL  from  the  Boone  Circuit  Court. 

Tkuridaf,  Perkins,  J. — Utter  filed  a  bill  in  this  case  to  set  aside 

June  9.  conveyances  of  real  estate  made  by  John  Porter ^  as  fraud- 

ulent. Answers  and  replications  were  filed,  depositions 
taken,  &c.,  and  the  Court  below  decreed  for  the  plaintiflT. 

We  affirm  that  decree. 

John  Chrismany  Samuel  Porter^  and  John  Porter,  {John 
being  security),  in  1841,  gave  a  note  to  Utter.  In  AprUj 
1846,  Utter  obtained  judgment  on  said  note  against  said 
Chrieman  and  John  Portery  {Samud  Porter  not  being  found), 
for  690  dollars.  Chrisman  and  Samud  Porter  became  in- 
solvent. Between  1843  and  the  time  of  the  rendition  of 
said  judgment  in  1846,  said  John  Porter  conveyed  away 
all  his  property  to  divers  sons  and  sons-in-law;  and  we 
think  the  evidence  shows  that  he  did  it  to  avoid  the  pay- 
ment with  it,  of  the  debt  in  question. 

Per  Curiam. — ^The  decree  is  affirmed  with  costs. 

C.  C.  NavCy  for  the  appellants. 

H.  Broum,  J.  C.  Hague,  W.  B.  Beach  and  /.  Broum,  for 
the  appellee. 
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Dbtro  v.  The  State. 

A  motion  for  a  continaaiice,  baaed  upon  an  affidavit  of  the  'party,  is  ad- 
dressed to  the  sound  discretion  of  the  Oourt  trying  the  cause;  and  the 
propriety  of  granting  or  refusing  it  must  depend,  to  a  great  extent,  on 
the  peculiar  circumstances  of  each  case.  From  the  rery  nature  of  the 
case,  the  Court  trying  a  cause— witnessing  all  the  proceedings,  and  be- 
ing firom  perBon&l  observation  familiar  with  all  the  attendant  circum- 
stances—has the  best  opportunity  of  forming  a  correct  opinion  upon  the 
)  presented. 
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The  general  principles  relative  to  the  granting  of  continuances  are  well    Haj  Term, 
and  clearly  defined,  but,  of  necessity,  there  Is  a  considerable  latitude  of        1 853. 
discretion  left  to  be  exercised  by  the  Court,  and,  if  no  general  principle         Drpao 
has  been  violated,  the  presumption  will  be  in  favor  of  the  action  of  the  v. 

Court  Thx  Stati. 

The  Circuit  Court,  so  far  as  it  is  vested  with  discretionary  powers,  will  be 
presumed  to  have  exercised  them  properly,  until  the  contrary  is  shown; 
and,  though  its  decision  will  be  subject  to  revision,  yet  it  will  be  pre- 
sumed to  have  been  in  accordance  with  the  justice  and  merits  of  the 
ease,  unless  the  party  complaining  shows  unequivocally  that  the  Court 
has  been  guilty  of  an  abuse  of  such  discretionary  powers,  and  that  his 
rights  have  thereby  been  injuriously  affected. 

The  defendant,  indicted  for  larceny  in  the  Wells  Circuit  Court,  applied  for 
a  continuance  upon  his  affidavit  stating  that  he  could  prove  by  one  A,, 
a  resident  of  Miami  county,  Ohio,  that  at  the  time  the  property  men- 
tioned in  the  indictment  was  alleged  to  have  been  stolen,  the  defendant 
was  in  the  town  of  Greenville,  and  in  the  neighborhood,  in  Darke  county, 
Ohio,  and  further,  that  said  A.  could  prove  his  entire  innocence  of  the 
charge,  Ac.  Held,  that  the  affidavit  was  defective  for  confining  the  aUU 
to  the  day  alleged  in  the  indictment.  Held,  also,  that  the  general  allega- 
tion that  the  defendant  could  prove  his  innocence  by  the  absent  witness, 
was  immaterial.  Held,  also,  that  the  refusal  of  the  continuance  was  not 
erroneous. 

After  verdict  against  the  defendant,  he  made  a  motion  for  a  new  trial,  on 
the  ground  of  the  refusal  of  the  Court  to  grant  the  continuance  'upon 
said  affidavit.  The  Court  overruled  the  motion.  The  evidence  in  the 
cause  was  not  set  out  in  the  record.  Held,  that  it  must  be  presumed  that 
the  evidence  did  not  disclose  that  the  larceny  was  committed  on  the  day 
^Beged  in  tiie  indictment  and  that  no  cause  for  a  new  trial  was  made  by 
the  evidence. 

APPEAL  from  the  Wdls  Circuit  Court.  nunday, 

RoACHB,  J. — This  was  an  indictment  for  larceny  against    ^^ 
Detro  and  one  David  Brown.    Plea,  not  guilty.    There 
was  a  trial,  and  verdict  of  guilty.    Motion  for  a  new  trial 
overruledy  and  judgment  on  the  verdict. 

Detro  alone  appeals. 

The  only  error  assigned  is,  that  the  Court  below  im- 
properly refused  to  continue  the  case  upon  sufficient 
cause  shown  by  an  affidavit. 

The  material  allegations  of  the  affidavit  are,  that  the 
defendant  could  prove  by  one  David  Jones^  a  resident  of 
Hfiami  county,  Ohioy  '<that  at  the  time  said  property  in 
said  indictment  is  alleged  to  have  been  stolen,  this  defend- 
ant was  in  the  town  of  Greenville^  and  in  the  neighbor- 
VoL.  IV.— 26 
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Haj  Term,    hood,  in  Darke  county,  Ohio;  and  farther,  that  by  said 

'. —  Jones  he  can  prove  his  entire  innocence  of  said  charge," 

Dmo  ^^  .  u^^^  j.jjg  indictment  was  found  at  the  present  term 
Thb  Statb.  of  this  Court,  and  this  defendant  has  not  had  any  oppor- 
tunity of  procuring  testimony,"  &c. ;  "  and  that  he  would 
be  able  to  procure  said  testimony  by  the  next  term  of  the 
Court,"  &c. 

On  the  return  of  the  verdict,  the  defendant  moved  for 
a  new  trial,  assigning  as  a  cause,  among  others,  the  re- 
fusal to  grant  him  a  continuance  upon  his  affidavit.  This 
being  the  sole  error  complained  of  here,  is  the  only  ques- 
tion for  our  consideration. 

The  motion  for  a  continuance,  based  upon  an  affidavit 
of  the  party,  is  addressed  to  the  sound  discretion  of  the 
Court  trying  the  cause ;  and  the  propriety  of  granting  or 
refusing  it  must  depend,  to  a  great  extent,  on  the  pecu- 
liar circumstances  of  each  case.  From  the  very  nature 
of  the  case,  the  Court  trying  a  cause,  witnessing  all  the 
proceedings,  and  being  from  personal  observation  fami- 
liar with  all  the  attendant  circumstances,  has  the  best  op- 
portunity of  forming  a  correct  opinion  upon  the  case  pre- 
sented. The  general  principles  relative  to  the  granting 
of  continuances,  are  well  and  clearly  defined ;  but  of  ne- 
cessity there  is  a  considerable  latitude  of  discretion  left 
to  be  exercised  by  the  Court,  and  if  no  general  principle 
has  been  violated,  the  presumption  will  be  in  favor  of  the 
action  of  the  Court. 

In  so  far  as  they  are  vested  with  discretionary  powere, 
they  will  be  presumed  to  have  been  properly  exercised, 
until  the  contrary  is  shown.  All  their  docisions  are,  it  is 
true,  subject  to  revision;  but,  in  all  such  cases,  the  ruling 
of  the  Circuit  Court  will  be  presumed  to  have  been  in 
accordance  with  the  justice  and  merits  of  the  case,  unless 
the  party  complaining  shows  unequivocally  that  the  Court 
has  been  guilty  of  an  abuse  of  its  discretionary  powers, 
and  that  his  rights  have  been  injuriously  afiected  by  such 
abuse.     Gordon  v.  Spencer^  2  Blackf  286. 

The  affidavit  does  not  present  such  a  case.  The  day 
alleged  in  the  indictment  is  immaterial.     It  is  sufficient 
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on  the  trial  to  prove  the  commission  of  the  crime  on  an-   May  Term, 
other  and  different  day.  ^^^^' 

If  on  the  trial  it  had  appeared  in  proof  that  the  crime  ^™o 
was  committed  on  a  day  different  and  sufficiently  distant  Thk  Staw. 
from  that  alleged  in  the  indictment,  this  evidence  of  Jones 
could  have  been  of  no  service  to  the  defendant,  for  it 
would  not  have  tended  to  establish  his  innocence.  The 
affidavit  is  clearly  defective  for  confining  the  alibi  to  the 
day  alleged  in  the  indictment. 

On  the  motion  for  a  new  trial,  the  defendant  again 
brought  up  the  question  and  insisted  upon  the  error  in 
refusing  to  grant  a  new  trial,  as  a  good  cause.  He  then 
had  again  the  full  benefit  of  his  motion,  after  the  evidence 
in  the  cause  had  all  been  heard,  and  while  it  must  have 
still  been  fresh  in  the  mind  of  the  Court.  If  the  evidence 
had  been  that  the  larceny  was  committed  on  the  day  al- 
leged in  the  indictment,  and  therefore  at  the  time  the 
defendant's  affidavit  alleged  that  he  was  in  Ohio^  the 
Court  would  have  seen  the  materiality  of  the  testimony 
of  the  absent  witness,  and  should  have  granted  a  new 
triaf. 

But  the  evidence  is  not  set  out  in  the  record,  and  we 
are  therefore  only  left  to  presume,  in  favor  of  the  action 
of  the  Court  below,  that  no  such  cause  for  a  new  trial 
was  made  by  the  evidence. 

The  general  allegation  that  the  defendant  could  prove 
his  innocence  by  the  absent  witness,  is  immaterial.  He 
must  state  the  facts  he  expects  to  be  able  to  prove,  in  or- 
der to  enable  the  Court  to  judge  whether  they  tend  to 
establish  his  innocence.     He  must  not  state  conclusions. 

The  fact  that  the  defendant  was  put  on  his  trial  at  the 
same  term  at  which  the  indictment  was  found,  is  a  cir- 
cumstance which  ought  to  be  allowed  its  full  weight  in  ^ 
determining  the  application  for  a  continuance.  But  in 
order  to  show  that  he  would  be  injured  by  being  hurried 
into  trial  upon  the  return  of  the  indictment,  he  must  in* 
form  the  Court  by  his  affidavit  of  the  existence  of  facts 
material  to  his  defence,  which  he  can  prove  by  absent 
witnesses.    In  the  absence  of  an  affidavit  showing  that 
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TlFFAHT. 
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by  a  reasonable  delay  he  would  be  able  to  procure  testi- 
mony of  facts  which  tend  to  establish  his  innocence,  it  is 
not  to  be  supposed  he  would  be  prejudiced  by  being  put 
on  his  trial  at  once. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  R,  Slack,  for  the  appellant. 

R.  A.  Riley,  for  the  state. 


Forbes  t;.  Tiffany  and  Others. 

Scire  faeiM,  under  the  R.  S.  1843,  on  the  transcript  of  a  justice's  judgment, 
for  an  execution  against  real  estate.  The  scire  faeiaa  alleged  that  A,,  B., 
and  C,  merchants  trading  under  the  name  of  il.  4*  Ch;  recovered  a  judg- 
ment under  their  firm  name,  <bc.  Pleas,  1.  That  A.,  B.,  and  C.  were  not, 
at  the  time  of  the  recovery  of  judgment,  nor  at  any  other  time,  partners 
under  the  name  of  A.  4*  Co,,  nor  did  they,  as  partners,  or  otherwise,  re- 
cover the  judgment,  Ac. — %  That  A,,  B,,  and  C,  were  not,  at  the  com- 
mencement of  the  suit,  nor  are  they  yet,  the  owners  of  the  judgment  aa 
partners  under  the  name  of  A.  4*  Co.,  or  otherwise.  The  pleas,  not  hav- 
ing been  sworn  to,  were,  on  motion,  rejected.  Held,  that  the  rejection 
was  right. 

Where  the  judgment  has  been  assigned,  such  ecire  facias  may  be  prose- 
cuted, under  the  R.  B.  1843,  in  the  name  of  the  judgment- plaintiff. 

The  defendant  cannot,  in  such  case,  complain  of  the  omission  of  the  clerk 
to  indorse  upon  the  writ  that  it  is  for  the  use  of  the  assignee. 


Thtrsdaif, 
JuneU, 


ERROR  to  the  Decatur  Circuit  Court. 

RoACHB,  J.^ — Scire  facias  on  the  transcript  of  a  justice's 
judgment  for  execution  against  real  estate. 

The  scire  facias  alleges  that  Osmond  C.  Tiffany,  Elias 
B.  Long,  and  William  W.  Bym,  merchants  trading  under 
the  firm  name  of  O.  C.  Tiffany,  ^  Co,,  recovered  a  judg- 
ment before  a  justice,  .under  their  firm  name,  against 
Angus  Fhrbes, 
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The  defendant  in  the  Court  below  filed  five  pleas,  upon   May  Term, 
three  of  which  issues  were  formed.     The  other  two  were, 


on  motion,  rejected.    The  rejection  of  these  pleas  is  the      ''^^»» 
error  complained  of.  Tiffaht. 

The  first  plea  alleges  that  Osmond  C.  Tiffany,  Elias  B. 
Longy  and  William  W.  Bym,  were  not,  at  the  time  of  the 
recovery  of  the  judgment  before  the  justice,  or  at  any 
other  time,  partners  under  the  name  of  O.  C  Tiffany, 
4*  Co.,  nor  did  they,  as  partners,  or  otherwise,  recover  the 
said  judgment,  &c. 

The  second  plea  alleges  that  Osmond  C.  Tiffany,  Elias 
B.  Long,  and  Wiliiam  W.  Bym,  were  not,  at  the  time  of 
the  commencement  of  this  suit,  (nor  are  they  yet),  the 
owners  of  said  judgment,  as  partners  under  the  name  of 
O.  C.  Tiffany,  ^  Co.,  or  otherwise. 

The  scire  facias  is  an  original  suit,  founded  on  the  judg- 
ment of  the  justice  of  the  peace.  In  the  writ,  which,  in  this 
proceeding  is  the  declaration,  it  is  alleged  that  OsmoTid  C. 
ly^anp,  Elias  B.  Long,  and  William  W.  Bym,  partners, 
recovered  a  judgment  before  the  justice,  under  their  part- 
nership name  of  O.  C.  Tiffany,  4*  Co.,  and  that  the  judg* 
ment  belongs  to  them  as  such  partners.  The  pleas  were 
not  sworn  to,  and  on  that  ground  were  rejected.  They, 
in  efiect,  denied  that  the  plaintifis,  as  partners,  as  they 
alleged  in  the  scire  facias,  had  recovered  and  were  the 
owners  of  the  judgment  before  the  justice.  They  should 
have  been  verified  by  afiidavit.  There  was  no  error  in 
their  rejection. 

The  issues  joined  were  found  for  the  plaintifi*  below, 
and  he  had  judgment  of  execution. 

The  plaintifi*in  error  contends,  that  inasmuch  as  it  was 
shown  in  proof  that  one  Chroves  was  the  own^  of  the 
judgment  at  the  time  of  the  issuing  of  the  scire  facias, 
the  proceeding  to  enforce  it  should  have  been  in  his 
name,  and  not  in  the  name  of  the  original  judgment- 
plgintiffii. 

Section  15,  art  2,  of  c.  81,  R.  S.  1843,  provides  that  in 
case  of  the  assignment  of  a  judgment,  execution  shall 
issue  in  the  name  of  the  original  plaintiff*. 
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May  Term,  There  was  no  impropriety  in  the  writ,  the  object  of 
which  was  to  establish  the  lien  of  the  original  judgment 
and  enforce  its  execution,  being  in  the  name  of  the  party 


Ellib 

Y. 

HuBBABD.     in  whose  name  the  execution  is  to  be  issued. 


It  was  perhaps  proper,  under  the  provisions  of  the  stat- 
ute, that  the  clerk  should  have  indorsed  upon  the  writ 
that  it  was  for  the  use  of  the  assignee.  But  his  omission 
to  do  so  C£mnot,  in  any  way,  injure  the  judgment-defend- 
ant. It  does  not  affect  his  rights.  It  was  an  ombsion  of 
which  the  assignee  alone  had  a  right  to  complain.  (1) 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per 
cent,  damages  and  costs. 

A.  Davison^  for  the  plaiiitiff. 

/.  Robinson^  for  the  defendants. 

(I)  Dayisok,  J.,  haviDg  been  concerned  as  counsel,  was  absent. 


Ellis  v.  Hubbard. 


IM>t  on  three  promissory  notes  under  seal.  Plea,  that  the  consideratioa 
of  the  notes  was  the  sale  of  a  certain  parcel  of  land,  situate,  ^.,  and 
that,  at  the  time  of  making  the  notes,  the  plaintiff  agreed  to  giv^e  the 
defendant  a  warranty  deed  for  the  land  on  the  first  payment,  (which 
first  payment  was  the  note  described  in  the  declaration,  payable  1st  of 
March,  1847,)  and  to  take  a  mortgage  back  as  security,  and  that  the 
plaintiff  had  not  conveyed  nor  offered  to  convey  the  land  to  the  defendant 
upon  the  payment  of  the  note  payable  on  the  1st  of  March,  1847,  and 
the  execution  of  a  mortgage  by  the  defendant  to  secure  the  other  notes 
given  for  said  purchase-money.  Held,  upon  demurrer,  that  the  pleawwi 
aafficient  to  bar  the  action. 

nt-rarfiHr.  ERROR  to  the  Tippecanoe  Court  of  Common  Pleas. 

RoACHE,  J. — Debt  on  three  several  promissory  notes 
under  seal.  There  were  two  pleas.  On  the  first,  there 
was  issue  joined,  and  no  question  arises  upon  it  for  our 
eonsideration.    The  second  plea  was  as  follows : 
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"  And  for  a  farther  and  second  plea  in  this  behalf,  the    May  Term, 

^  1853. 


said  defendant  says  actio  non,  because  he  says  that  the 
sole  and  only  consideration  of  said  three  several  writings  ^"" 
obligatory  was  and  is  the  sale  of  a  certain  piece  or  par-  Hubbaep. 
eel  of  land,  situate  in  the  county  of  Tippecanoe^  and  state 
aforesaid,  to-wit,"  &c.,  '^  and  at  the  time  of  making  said 
notes,  said  plaintiff  agreed  to  give  a  warranty  deed  for 
said  land  to  said  defendant  on  the  first  payment,  (which 
first  payment  is  the  writing  obligatory  described  in  said 
declaration,  payable  1st  of  JtfarcA,  1847,)  and  take  a 
mortgage  back  as  security ;  and  said  defendant  avers  that 
said  plaintiff*  has  not  conveyed  to  said  defendant  said 
land,  nor  has  he  ofiered  to  convey  the  same  upon  pay- 
ment of  the  said  writing  obligatory  payable  the  1st  of 
March^  1847,  and  the  execution  of  a  mortgage  by  said 
defendant  to  secure  the  other  writings  obligatory  given 
for  said  purchase-money;  and  this,"  &c. 

Demurrer  to  this  plea  sustained,  and  final  judgment  for 
the  balance  due  on  the  notes. 

It  is  objected  to  the  plea  that  it  does  not  aver  a  readi- 
ness on  the  part  of  EUis  to  pay  the  money  and  execute  a 
mortgage  on  receipt  of  the  deed. 

By  the  terms  of  the  agreement,  as  set  out  in  the  plea, 
the  payment  of  the  first  note  and  the  execution  of  a  mort- 
gage to  secure  the  other  two,  on  the  part  of  the  vendee, 
and  the  execution  of  the  deed  by  the  vendor,  were  de- 
pendent acts.  Either  party  suing  for  a  breach  of  the 
contract,  in  such  a  case,  in  order  to  entitle  himself  to  re- 
cover, must  show  a  performance,  or  a  conditional  offer  to 
perform  whatever  was  to  be  done  on  his  part.  If  EUis 
were  suing  to  compel  Hubbard  to  execute  the  conveyance, 
it  would  then  be  incumbent  on  him  to  aver  that  he  had 
paid  or  tendered  the  money  and  mortgage ;  but  standing 
in  the  position  of  a  defendant,  it  was  only  necessary  for 
him  to  show,  in  order  to  defeat  the  suit,  that  the  plaintiff" 
had  failed  to  perform  the  part  of  the  contract  incumbent 
on  him  to  perform,  according  to  the  terms  and  conditions 
of  the  agreement.  This  view  is  fully  sustained  by  later 
cases.    The  decisions  of  this  Court  have  not  been  entirely 
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May  Term,   uniform  on  this  question,  but  in  the  case  of  McCuJUoch  v. 

'. —  Dawson^  1  Ind.  R.  413,  where  the  question  was  elaborately 

^  discussed,  and  which  we  regard  as  settling  whatever  un- 
HuBBAED.  certainty  may  have  before  existed,  the  Court  say,  "The 
plea  would  have  been  more  formal  if  it  had  in  terms  de- 
nied that  the  payees,  or  their  successors,  had  offered  the 
deed  on  the  specified  day,  on  being  at  the  same  time  paid 
the  money  due.  The  allegation,  however,  that  neither 
the  trustees  nor  their  successors  had  offered  the  deed, 
according  to  the  tenor  and  effect  of  the  agreementy  on  or  be- 
fore, &c.,  is  equivalent  to  saying  that  they  had  not  legally 
offered  the  deed  on  the  day,  and  it  is  therefore  sufficient 
in  substance."  The  authorities  there  cited  abundantly 
fortify  the  doctrine  laid  down,  and  sustain  the  Court  in 
overruling  a  different  decision  on  the  same  point  in  Bur- 
raws  V.  Younty  6  Blackf.  458. 

This  authority  is  directly  in  point.  The  plea  sets  up  a 
contract  by  which  the  vendor  was  bound  to  deliver,  or 
offer  to  deliver,  to  the  vendee  a  deed,  upon  the  payment  by 
him  of  the  first  note,  and  the  execution  of  a  mortgage  to 
secure  the  residue  of  the  purchase-money.  His  agree- 
ment was,  in  effect,  to  convey  on  the  day  the  first  note  fell 
due.  The  averment  is  express,  that  the  plaintiff  had  not 
conveyed,  and  had  not  offered  to  convey,  upon  payment 
of  the  first  note,  &c. ;  thus  negativing  the  vendor^s  per- 
formance of  the  contract  in  the  very  words  of  the  con- 
tract itself.  As  the  averment  denied,  in  general  terma, 
that  the  plaintiff  had  made  or  tendered  a  deed  at  all,  it 
was  substantially  equivalent  to  an  averment  that  he  had 
not  made  or  tendered  a  deed  on  the  day,  &c.  Upon  the 
principle  decided  in  McCuUoch  v.  Datosan^  supra^  which  we 
are  disposed  to  regard  as  finally  settling  the  question,  the 
plea  was  sufficient  to  bar  the  action,  and  the  demurrer 
should  have  been  overruled. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

R.  C.  Gregory  and  R.  Jonesy  for  the  plaintiff. 

/.  A.  Wilstachi  for  the  defendant. 
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May  Term, 

CoirwBLL  V.  Ebooe.  ' — 

Ooirw^ELL 

A  supervisor,  for  the  purpose  of  keeping  the  highways  of  his  district  in        t^^m 
order,  might,  under  the  R.  S.  1843,  enter  upon  any  lands  adjoining  or 
near  to  any  highway  in  his  district,  and  thereupon  cooostruct  such 
ditches,  Ac.,  as  might  be  necessary  for  the  construction,  repair,  Ac,  of 
sttch  highway. 

When  the  supervisor  acts  without  the  scope  of  his  authority,  and  private 
injury  is  thereby  sustained,  the  law  will  not  protect  him. 

▲  person  acting  as  supervisor  was  sued  in  case  for  constructing  a  culvert 
across  a  public  road  in  his  district  in  such  a  manner  as  to  convey  water 
from  a  hill-side  into  and  upon  the  plaintiff's  tan-yard,  to  his  injury,  dc« 
The  plaintiff  having  proved  the  construction  of  the  culvert  by  the  de- 
fendant, in  the  manner  charged,  Ac,,  held,  that  the  defendant,  in  order 
to  lelieYe  himself  flrom  liability,  was  bound  to  show  that  the  culvert  was 
naceawuy  for  the  construction,  repair,  or  preservation  of  the  highway, 
and  was  constructed  at  the  proper  place.        .*  .         •   ••-  '        >  * ;  •      i 

A  judgment  will  not  be  reversed  because  an  erroneous  instruction  was 
given  to  the  jury,  where  the  evidence  Would  not  have  supported  a  Vfei^'   * 
diet  for  the  party  complaining  of  the  instmction. 

ERROR  to  the  Dearborn  Circuit  Court.  Monday, 

Davison,  J. — Trespass  on  the  case  by  ConweO  against 
Emrie.  Plea,  not  guilty.  The  cause  was  submitted  to  a 
jury.  Verdict  for  the  defendant.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict. 

The  following  are  the  facts  proved  on  the  trial : 
The  plaintiff,  in  Jufiey  1846,  was,  and  still  is,  the  owner 
in  fee  of  a  certain  close  or  tract  of  land  in  Dearborn 
county,  situate  at  the  foot  of,  and  on  the  north  side  of  a 
certain  public  road,  on  which  close  he  had  a  tan-yard. 
The  defendant,  as  supervisor  of  the  road  district,  &c.,  con- 
structed a  culvert  across  the  road  in  such  a  manner  as  to 
convey  the  water  from  the  hill-side  into  and  upon  the  tan- 
yard,  whereby  the  same  was  seriously  injured.  The  road 
was  so  situated  that  a  culvert  across  the  same  was,  at 
that  time,  necessary;  but  it  might  have  been  made  a  few 
yards  further  east,  so  as  to  answer  the  purpose  for  which 
the  one  in  question  was  constructed,  without  serious  in- 
jury to  any  one;  but  it  would  have  cost  from  15  to  50 
dollars  more  than  the  one  constructed.  At  the  time  the 
culvert  was  built,  the  farm,  on  the  tract  of  land,  was  in 
Vol.  IV— 27 
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Maj  Term,   the  poBseBsion  of  one  Groves,  as  tenant  under  the  plain- 

! —  tiff;  but  the  tan-yard  was  then  in  the  possession  and  use 

0<mwELL  of  the  plaintiff.  Grove*  was  authorized  by  the  plaintiff 
Bmedb.  to  see  that  his  property  in  that  neighborhood  was  not  in- 
jured; and  at  the  time  the  culvert  was  built,  he  remon- 
strated against  its  construction ;  and  immediately  there- 
after, the  defendant  offered  to  cut  or  dig  a  ditch  from  the 
mouth  of  the  pulvert  through  the  lands  of  the  plaintiff,  so 
as  to  convey  the  drainage  of  the  hill-side  passing  through 
the  culvert  between  the  tan-yard  and  the  dwelling-house, 
on  the  same  land  occupied  by  Oroves;  but  Groves  would 
not  allow  the  same  to  be  done.  The  ordinary  taxes  for 
keeping  the  roads  in  repair,  were  for  that  year  inadequate 
for  the  purpose.  The  defendant,  before  he  built  the  cul- 
vert, took  the  advice  of  divers  hands  working  on  the  road 
with  him,  with  respect  to  the  place  where  it  should  be 
constructed,  and  they,  in  good  faith,  advised  its  construc- 
tion at  the  place  where  it  was  made. 

The  Court  gave  various  instructions  to  the  jury,  and 
among  them  the  following :  ^'  That  if  the  defendant  offered 
to  dig  a  ditch  by  which  the  water,  &c.,  would  have  been 
conveyed  off  said  tan-yard  lot,  and  the  damage  which  the 
plaintiff  has  sustained  would  have  been  thereby  averted, 
and  the  plaintiff  or  his  agent  forbade  the  defendant  to  do 
so,  he  cannot  recover  for  the  damage  which  would  not 
have  accrued,  if  said  ditch  had  been  made." 

The  giving  of  this  instruction,  and  the  refusal  to  grant 
a  new  trial,  are  the  errors  assigned. 

The  duty  of  a  supervisor  is  prescribed  by  statute.  He 
is  required  to  keep  in  order  the  highways  in  his  district; 
and  for  that  purpose  he  may  enter  upon  any  lands  ad- 
joining or  near  to  any  highway  in  his  district,  and  there- 
upon construct  such  ditches,  &c.,  as  may  be  necessary 
for  the  construction,  repair,  &c.,  of  such  highway.  R. 
S.  1843,  c.  16,  s.  86,  87. 

The  power  here  given  to  a  supervisor  should  be  exe- 
cuted in  good  faith,  and  in  a  proper  discharge  of  his  duty 
to  the  public.    When  he  acts  without  the  scope  of  his 
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authority^  and  private  injury  is  thereby  sustained,  fhe  law   May  Tem, 
will  not  protect  him. 

Taking  this  view  of  the  case,  the  instruction  given  was 
not  correct.  The  defendant  could  not  avoid  the  conse- 
quences of  the  trespass  with  which  he  was  charged,  in 
the  mode  assumed  by  the  Court.  He  was  bound  to  show 
that  the  culvert  was  necessary  for  the  construction,  repair, 
or  preservation  of  the  highway,  and  that  it  was  construct- 
ed at  a  proper  place. 

We  think  th,e  instruction  was  erroneous;  but  still  we 
do  not  consider  that  error  sufficient  cause  for  reversing 
this  judgment.  The  record  professes  to  contain  all  the 
evidence  given  on  the  trial.  We  are  satisfied  that  it  was 
not  sufficient  to  have  supported  a  verdict  in  favor  of  the 
plaintiff.  In  one  respect  the  proof  was  materially  defec- 
tive. It  was  not  shown  that  the  plaintiff  incurred  any 
amount  of  damage  from  the  construction  of  the  culvert. 
Nor  does  the  evidence  furnish  any  data  upon  which  the 
jury  could  have  estimated  damages  in  his  favor.  1  Saund. 
PI.  and  £v.  352.  The  motion  for  a  new  trial  was,  there- 
fore, correctiy  overruled. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Rynan,  for  the  plaintiff. 


MiLEY  i;.  Marshall. 


Bill  of  foreclosure.  The  evidence  did  not  austaiu  the  bill,  but  it  was 
shown  that  the  plaintiff,  on  several  occasions  before  and  after  the  exe- 
cution of  the  mortgage,  had  advanced  money  to  the  defendant,  the  mort- 
gagor, and  for  his  use.  Held,  that  the  refusal  of  the  Circuit  Court  to 
retain  the  bill  and  give  a  decree  for  the  money  thus  advanced,  was 
right. 
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M^  Tern.       ERROR  to  the  Deariom  Circuit  Court. 

'. —      Davison,  J. — Bill  to  foreclose  a  mortgage. 

^^  The  bill  states,  in  substance,  that  on  or  about  the  13th 

Maksbail.    of  Juney  1848,  the  defendant  was  indebted  to  the  plaintiff 
Monday,         in  the  sum  of  300  dollars ;  and  to  secure  the  payment  of 
^^  '  that  sum  he  executed  and  delivered  to  him  a  mortgage  on 

the  east  half  of  the  north- east  quarter  of  section  ten,  in 
township  seven,  range  one,  in  Dearborn  counly.  There 
was  no  note  or  bond  given  as  evidence  of  the  debt.  The 
plaintiff,  after  the  delivery  of  the  mortgage,  handed  it  to 
the  defendant  to  be  by  him  given  to  the  recorder  of  said 
county  for  record;  but  he  failed  to  do  so^  and  has  ever 
since  concealed  it.  When  the  mortgage  was  given,  the 
defendant  held  the  land  therein  described  by  deed  from  his 
father,  one  William  P.  MarshaUyYmt  soon  thereafter  deed- 
ed the  same  land  back  to  his  father.  At  the  time  the  land 
was  so  deeded  back,  the  said  William  P.  had  full  knowl- 
edge of  the  existence  of  the  mortgage.  Afterwards,  on 
the  1st  of  Jttlpj  1848,  William  P.  conveyed  to  the  defend- 
ant the  east  half  of  section  ten,  township  seven,  range 
one,  in  said  counly,  which  last  deed  embraces  the  mort- 
gaged premises. 

The  bill  alleges  that  the  debt  specified  in  the  mortgage 
has  been  long  since  due,  and  is  wholly  unpaid;  and  prays 
that  the  defendant  be  compelled  to  deliver  up  the  mort- 
gage for  the  inspection  of  the  Court;  or  if  he  cannot  do 
so,  that  he  state  the  contents  thereof;  that  he  answer  with- 
out oath,  &c.;  and  that  the  Court,  upon  final  hearing,  de- 
cree that  the  equity  of  redemption,  &c.,  be  foreclosed, 
and  the  premises  be  sold  on  execution,  &c. 

The  defendant  answered  without  oath.  His  answer 
denies  the  execution  of  the  mortgage,  and  also  all  the 
other  material  allegations  in  the  bill. 

A  general  replication  was  filed  to  the  answer. 

Several  depositions  were  taken  and  read  upon  a  final 
hearing  of  the  cause. 

The  Court  dismissed  the  bill  without  prejudice. 

This  bill  was  not  sustained  by  the  evidence.  It  is  true 
there  was  some  evidence  tending  to  prove  that  the  de- 
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fendant  had  given  to  the  plaintiff  a  mortgage  on  the  east    ^*7  '^^*^* 
half  of  the  land  whereon  he  lived,  and  that  the  sum  spe- 


cified therein  was  about  300  dollars ;  but  the  premises  ^^  ansuS' 
alleged  to  have  been  mortgaged  were  not  described  by  nro«w  Totw- 
the  evidence  with  sufiicient  certainly.    Nor  was  the  na-  y. 

ture  and  extent  of  the  estate  mortgaged,  whether  in  fee,       *■""• 
for  life,  or  for  a  less  period,  shown  by  the  bill  or  the 
proofs. 

The  condition  of  the  mortgage  was  left  entirely  uncer- 
tain. No  proof  was  adduced  as  to  when  or  how  the  sum 
secured  was  to  be  paid. 

It  was  shown  that  the  ^plaintiff  had,  on  se/veral  occa- 
sions, both  before  and  after  the  mortgage  was  given,  ad- 
vanced money  to  the  defendant  and  for  his  use.  And  the 
plaintiff  contends,  that  the  Court  having  acquired  juris- 
diction of  the  cause,  should  have  retained  the  bill  and 
given  a  decree  for  whatever  amount  was  proven  to  be 
due. 

We  are  not  of  that  opinion.  The  case  presented  by 
the  evidence  did  not  authorize  the  Court  to  retain  the  bill 
f<Hr  that  purpose.  The  plaintiff's  remedy,  if  he  has  any, 
was  more  appropriate  at  law.     1  Story's  Eq.  s.  73. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

/>.  S.  Majdr  and  A.  Brewery  for  the  plaintiff. 


The  Cehtreville  and  Abinoton  Turnpike  Company  v.  Jarrett 
and  Others. 

Under  the  R.  S.  1843,  the  widow  of  an  intestate  was  a  tenant  in  common 
with  the  heirs  until  objection  was  made. 

The  statute  creating  the  CentreviUe  and  Ahingion  TumpikB  Companif,  pro- 
Tided  that,  for  the  purpose  of  determining  the  damages  to  be  allowed 
for  land  taken  for  the  use  of  the  company,  each  party  might  select  one 
disinterested  freeholder  of  the  county,  and  give  notice  to  the  other  party 


June  6. 
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Maj  Teem,        io  select  another,  to  act  as  arbitrators.    Hdd,  that  the  claim  filed  need 
1 853 .  not  show  that  the  arbitrator  selected  by  the  claimant  was  a  disinterested 

Thk   OniTRE-      freeholder. 

▼ULE  AJTD  Ab-  The  statute  mentioned  authorized  an  appeal  from  the  decision  of  the  arbi- 

nraroir  Tobh-      trators  selected  by  the  parties  to  the  CiicuitOourt,  according  to  the  same 

^^  rules  that  prevail  in  cases  taken  from  a  justice's  judgment    The  com- 

jABBxrr.  pany  having  appealed  from  the  decision  of  the  arbitrators  to  the  Oircuit 

Oourt,  and  reduced  the  amount  awarded  over  5  dollars,  hdd,  that  the 

company  were  entitled  to  recorer  costs.     ^ 

Mandty,  ERROR  to  the  Wayne  Circuit  Court. 

'RoAQOEyi. — This  was  a  proceeding  instituted  by  the* 
defendants  in  error  to  recover  damages  for  the  injuiy  oc- 
casioned them  by  the  location  and  construction  of  the 
Centreville  and  AbingUm  turnpike  upon  their  land.  In  ac- 
cordance with  the  provisions  of  the  act  incorporating  the 
company,  (see  local  laws  of  1848,  p.  196,  s.  13,)  the  claim 
was  first  filed  with  and  passed  upon  by  three  arbitrators, 
selected  in  the  mode  prescribed  by  the  parties. 

From  their  award  an  appeal  was  taken  to  the  Circuit 
Court.  In  the  Circuit  Court  there  was  a  trial  by  jury, 
verdict  and  judgment  for  the  defendants  in  error. 

The  plaintiffs  below,  in  their  application  for  damages, 
claimed  tide,  the  said  Nancy  as  the  widow,  and  the 
other  applicants  as  the  heirs  at  law  of  William  Jarretty 
deceased.  It  is  further  alleged,  that  the  said  WHtiam 
Jarrett  was  seized  of  the  premises  in  fee,  on  the  5th  day 
of  October y  1848,  the  claim  having  been  filed  on  the  23d 
day  of  JunCy  1849,  and  that  at  the  date  of  .the  filing  the 
claim,  he  was  no  longer  living. 

In  the  Circuit  Court,  the  plaintiffs  in  error  moved  to 
dismiss  the  suit,  because  the  widow  of  the  decedent 
was  improperly  joined  in  the  application.  They  contend 
that  under  the  charter  of  the  company,  the  damages  au- 
thorized to  be  assessed  are  for  permanent  injuries  to  the 
freehold,  and  that  the  widow  has  no  estate  in  the  lands  of 
her  deceased  husband  until  after  her  dower  is  assigned. 
After  her  dower  is  assigned,  her  interest  is  several,  and 
she  must  sue  alone. 

The  language  of  the  charter,  so  far  as  it  relates  to  this 
subject,  vs  as  follows :  "  For  the  purpose  of  determining,'' 
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&c.,  "the  damage  sustained  by  any  person  on  whose  land   May  Term, 
said  road  may  be  located,"  &c. 


Whatever  the  interest  of  the  widow  under  the  common  ^^^  SbcdAb- 
law  may  have  been,  it  is  clear  that  under  our  statute  of  »oton  Tdew- 
1843,  she  is  a  tenant  in  common  with  the  heirs  in  the  t. 

land  of  her  deceased  husband.    R.  S.  1843,  p.  809,  s.  106,     -J^*""- 
107.— 4  Kent,  p.  62. 

Tenants  in  common  may  join  in  personal  actions  for  a 
trespass  or  nuisance  to  their  land.  1  Ghitty  PL  65.  In 
MerriUy.  Berkshire,  11  Pick.  269,  which  was  an  applica- 
tion to  have  the  damages  assessed  for  the  laying  out  of  a ' 
road  over  the  land  of  tenants  in  common,  it  was  held 
that  they  must  join,  because  though  their  estate  be  seve- 
ral^ yet  the  damages  survive  to  all.  And  in  Gilmore  v. 
Wilbur,  12  Pick.  120,  Wilde,  J.,  after  discussing  and  re- 
cognizing the  principle  of  the  case  of  Merrill  v.  Berkshire, 
adds,  <'  and  this  principle  is  equally  applicable  to  an  ac- 
tion for  the  tort,  and  to  an  action  of  assumpsit,  when  the 
tort  is  waived." 

The  petition  in  this  case  was  filed  less  than  one  year 
after  the  death  of  the  husband.  Under  the  statute,  the 
widow  was  a  tenant  in  common  with  the  heirs  until  ob- 
jection was  made  by  them.  By  joining  the  heirs  in  the 
application  for  damages,  she  was,  in  effect,  claiming  to 
hold  the  estate  in  the  lands  given  her  by  the  statute.  If 
it  had  been  made  to  appear,  in  a  proper  manner,  at  the 
trial,  that  the  tenancy  in  common  had  been  determined, 
as  by  the  assignment  of  her  dower,  the  question  would 
then  have  arisen  as  to  whether  she  had  been  properly 
joined.  This  is  a  statutory  proceeding,  intended  to  give 
owners  of  lands  a  convenient,  speedy,  and  cheap  mode 
of  aacertaining  the  amount  of  damages  occasioned  by 
the  construction  of  the  road.  It  would  be  unreasonable 
to  require  the  same  strictness  in  setting  out  the  facts  con- 
stituting their  cause  of  action,  as  is  requisite  in  pleading 
in  the  established  common-law  forms  of  action.  It  seems 
more  proper  to  assimilate  the  proceedings  to  those  neces- 
sary in  suits  before  justices  of  the  peace,  where  mere 
technical  forms  are  disregarded. 
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M17  Term,       We  are,  therefore,  of  opinion,  that  enough  is  alleged  in 

^^^^' the  petition  to  show  that.the  widow  was  correctly  joined 

^^^™-  in  the  application  for  the  assessment  of  damages. 
nwraoK  Timif-      The  defendant  below  also  moved  to  dismiss  on  the 
T.  ground  ^'that  the  arbitrator  selected  by  said  plaintiffs  is 

JiBRnr;     j^^^  alleged  in  said  claim  to  possess  the  qualifications  re- 
quired by  the  statute." 

The  statute  provides  that  for  the  purpose  of  determin- 
ing the  damages,  each  party  may  select  one  disinterested 
freeholder  of  the  county,  and  give  notice  to  the  other 
party  to  select  another,  to  act  as  arbitrators.  It  is  to  be 
observed  that  the  objection  made  is  not  that  the  arbitrator 
selected  by  the  claimants  wad  wanting  in  the  qualifioa* 
tions  he  was  required  by  the  statute  to  possess,  but  only 
that  the  claim  did  not  allege  him  to  possess  them.  The 
statute  only  requires  the  claimant,  upon  filing  his  claim, 
to  select  an  arbitrator  possessing  the  qualifications  indi- 
cated, and  to  give  notice  to  the  company,  &c.,  to  select 
another,  but  does  not  provide  that  the  claim  should  show 
the  fact  of  his  qualifications. 

The  motion  to  dismiss  was  correctly  overruled  by  the 
Court. 

On  the  return  of  the  verdict,  the  defendants  below  moved 
the  Court  to  order  the  costs  to  be  taxed  against  the  plain- 
tiffs, which  motion  was  overruled.  The  provision  of  the 
act,  s.  13,  bearing  on  this  subject,  is  sjb  follows :  ^'  And  the 
decision  of  such  arbitrators  in  the  premises  shall  be  final 
and  conclusive,  unless  appealed  from  to  the  Circuit  Court, 
which  appeal  is  hereby  authorized  according  to  the  same 
rules  that  prevail  in  cases  taken  from  a  justice^s  judg- 
ment." One  of  the  ^'  rules."  that  prevail  in  appeals  fit>m  a 
justice's  judgment  is,  that  if  the  defendant  against  whom 
judgment  is  rendered,  appeal,  and  the  amount  recovered 
before  the  justice  be  reduced  5  dollars  or  more,  costs 
shall  be  awarded  him.  Although  the  rule  may  be  a  hard 
and  oppressive  one,  the  language  of  the  act  is  too  dear 
to  admit  of  any  doubt  but  that  by  the  general  terms  used, 
it  embraces  all  the  regulations  applicable  to  cases  ap- 
pealed from  magistrates.    In  this  case  the  amount  ad- 
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judged  by  the  arbitrators  was  100  dollars;  the  company,   ^^^7  '^®n»« 
who  were  the  defendants]  there,  appealed  to  the  Circuit 
Court;  in  that  Court  the  amount  was  reduced  to  60  dol-      Poi|i'" 
lars.    The  costs  should,  therefore,  have  been  taxed  to  the      Swofb. 
plaintiffs  below. 

Per  Curiam. — ^That  part  of  the  judgment  taxing  the 
costs  against  the  defendants  below,  is  reversed.  The  resi- 
due is  affirmed. 

J,  S.  Newman^  for  the  plaintiffs. 

/.  Perrjfy  for  the  defendants. 


Pulleys  and  Another  t;.^Swope. 

A  party  bjr  amending  his  plea  after  a  demurrer  has  been  safitained  to  it, 
waives  his  right  to  complain  of  the  sastaining  of  the  demurrer. 

Where  there  are  issues  under  which  evidence  to  sustain  the  finding  of  the 
Circuit  Oourt  would  have  been  admissible,  it  will  be  presumed^  in  the 
absence  of  a  bill  of  exceptions  embodying  the  testimony,  that  the  Court 
had  before  it  the  evidence  necessary  to  sustain  its  finding  and  judg- 
ment. 

ERROR  to  the  Decatur  Circuit  Court.  Mtmaay, 

RoACfiE,  J. — This  was  a  proceeding  by  Sioope^  as  sheriff 
of  Decatur  county,  by  notice  and  motion,  to  obtain  a 
judgment  against  PoUeys  &  Butler,  who  were  the  defend- 
ants below,  for  the  amount  of  a  bid  alleged  to  have  been 
made  by  them  at  a  sheriff's  sale,  with  10  per  cent,  dam- 
ages, under  the  provisions  of  s.  429,  c.  40,  R.  S.  1843. 

PcUeys  &  Butler  appeared  and  filed  several  pleas,  to 
several  of  which  demurrers  were  sustained.  The  plain* 
tiffs  here  contend  that  sustaining  the  demurrers  to  their 
pleas  was  erroneous.  The  record  shows  that  the  defend- 
ants filed  amended  pleas  after  the  demurrers  were  sus- 
tained, in  every  instance,  and  issues  were  accordingly 
Vol.  IV.— 28 
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May  Term,    made  up.    No  question  arises  on  the  pleadings  for  our 

'. —  consideration,  the  plaintiffs  having  waived  their  right  to 

BuwriTi     complain,  by  amending. 

OoFFiv.  The  Court,  to  whom  the  issues  joined  were  submitted 

for  trial,  found  for  the  defendants  below,  and  accordingly 
set  aside  the  sale  and  rendered  judgment  in  their  favor. 

It  is  also  alleged  that  the  finding  and  judgment  of  the 
Court  were  erroneous.  Upon  what  grounds  the  defend- 
ants below,  who  succeeded  in  maintaining  their  defence 
and  obtaining  a  judgment,  now  ask  to  have  that  judg- 
ment reversed,  we  are  not  informed,  except  by  the  assign- 
ment of  errors  indorsed  on  the  record ;  and  we  do  not 
perceive  any. 

The  evidence  is  not  set  out  in  the  transcript. 

There  were  issues  joined  under  which  evidence  would 
have  been  admissible  which  would  sustain  the  finding. 
In  the  absence  of  a  bill  of  exceptions  embodying  the  tes- 
timony, we  must  presume  that  the  Court  had  before  them 
all  the  evidence  necessary  to  sustain  their  finding  and 
judgment. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

/.  Robinson,  for  the  plaintiffs. 

/.  S.  Scobeyy  for  the  defendant. 


4    218 

133  lea 


Burnett  v.  Coffin. 


In  actioni  ex  delicto,  under  the  R.  S.  1843,  vhere  the  title  to  real  estate 
eomea  in  question,  the  plaintiff,  when  successful,  is  entitled  to  recover 
full  costs,  though  he  does  not  recover  5  dollars  in  damages. 

Aetion  to  recover  damages  for  the  overflow  of  the  plaintiff's  land  bj  a 
mill-dam  erected  by  the  defendant.  Plea,  not  guilty.  Verdict  for  the 
plaintiff  for  1  cent,  and  judgment  accordingly,  and  for  costs.  The  R. 
S.  1843  were  then  in  force.  The  evidence  was  not  upon  the  record. 
Hdd,  that  it  must  be  presumed  that  the  title  to  real  estate  came  in  ques- 
tion, and  that  the  judgment  for  costs  was,  therefore,  right. 
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APPEAL  from  the  Hendricks  Circuit  Court.  May  Term, 

Perkins,  J. — This  was  an  action  by  Coffin  against  Bur- 


Carliblb 

V. 


nett  to  recover  from  the  latter  the  amount  of  damages 

alleged  to  have  been  done  to  the  lands  of  the  former  by      Gibulim 

an  overflow  occasioned  by  a  mill-dam  erected  by  the  Monday, 

latter-     There  was  a  jury  trial  of  the  issue  raised  by  the  •^"'**  ^* 

plea  of  not  guilty,  and  a  verdict  for  the  plaintiff  for  1 

cent  in  damages,  and  judgment  for  that  amount,  with  full 

costs. 

The  defendant  below  brings  the  case  to  this  Court  and 
assigns  for  error  the  giving  of  full  costs  to  the  plaintiff. 

In -actions  ex  delicto^  under  the  code  of  1843,  where  the 
title  to  real  estate  comes  in  (juestion,  the  plaintiff  recovers 
fall  costs,  when  successful,  even  though  he  do  not  recover 
5  dollars  in  damages.  R.  S.  1843,  p.  735,  (1).  The  title 
to  real  estate  may  have  come  in  question  under  the  gene- 
ral issue  in  this  case,  and,  the  evidence  not  being  upon 
the  record,  we  must  presume  that  it  did,  and  that  the  ac- 
tion of  the  Court  below  upon  the  subject  of  costs  was 
right.     Stewart  y.  Henry,  5  Blackf.  445. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C.  C  Nave,  for  the  appellant. 

/.  8.  Harvey,  for  the  appellee. 

(1)  The  R.  S.  1852  contain  a  similar  proyision.  Sec.  398,  of  vol.  %  p. 
137,  enacts  that,  "In  aU  actions  for  damages  solely,  notarising  out  of  con- 
tract, if  the  plaintiff  do  not  recover  five  dollars  damages,  he  shall  recover 
DO  more  costs  than  damages,  except  in  actions  for  injuries  to  character  and 
false  imprisonment,  and  where  the  title  to  real  estate  comes  in  question." 


Carlulb  and  Another  t>.  Gaskill  and  Others. 

A  conTeyanca  of  land  to  a  husband  in  satisfaction  of  a  demand  for  dam- 
ages against  the  grantor  for  the  seduction  of  his  wife,  is  yalid  as  against 
the  creditors  of  the  grantor,  where  there  appears  to  have  been  no  fraud 
on  the  part  of  the  husband. 
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ERROR  to  the  Morgan  Circuit  Court. 

Perkins,  J. — Bill  to  set  aside  a  conveyance  of  real  es- 
tate. 

The  bill  was  dismissed  beloiv,  at  the  final  hearing,  on 
the  merits. 

It  charges  that  George  GaskiU^  one  of  the  defendants  in 
the  bill,  was  indebted,  in  1838,  to  Carlisle  and  White^  the 
plaintifis,  in  the  sum  of  about  800  dollars,  and  that  judg- 
ment was  obtained  for  said  amount  in  1849;  that  during 
the  pendency  of  the  suit  in  which  said  judgment  was  ob- 
tained, said  Cfaskill,  to  defraud  his  creditors,  and  through 
duress,  and  without  consideration,  conveyed  all  his  pro- 
perty subject  to  execution,  to  Harmon  Updegrcffy  who  is 
also  a  defendant  to  the  bill.  The  bill  seeks  to  set  aside 
said  conveyance. 

TJpdegraff  answers,  and  admits  that  GaskiU  conveyed  to 
him  the  property  described  in  the  bill,  worth  some  SCO 
dollars,  but  says  he  received  the  conveyance  of  it  in  good 
faith,  without  any  knowledge  of  the  claim  of  the  plaintifis, 
and  for  the  following  consideration,  viz.:  GaskiU  had  se- 
duced and  had  criminal  connection  with  the  wife  of  him, 
said  TJpdegraffy  for  which  he,  Updegraff^  had  a  claim  for 
damages  that  he  was  determined  to  have  satisfied;  and 
in  compromise  and  satisfaction  of  said  claim,  he  asserts, 
said  conveyance  was  made,  a  release  of  the  claim  being 
executed  on  receiving  the  conveyance. 

The  evidence  in  the  case,  we  think,  abundantly  sustains 
the  answer;  and  such  being  the  case,  the  bill  was  rightly 
dismissed. 

The  consideration  upon  which  the  conveyance  was 
made  was  a  valid  one,  and  there  being  no  fraud,  at  least 
on  the  part  of  the  grantee,  it  will  stand  even  against 
creditors.    See  Boe  v.  Hom^  1  Ind.  R.  363. 

Per  Curiam, — The  decree  is  afiirmed  with  costs. 
W.  /.  Peaslee  and  L.  Barboury  for  the  plaintiffs. 
C.  Wright  J  for  the  defendants.    ' 
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May  Tenn, 
Cook  v.  Noble.  ^^^^- 

OOOK 

In  a  suit  upon  a  promiasoiy  note,  where  the  defence  is  a  failure  of  the       Koblb. 
consideration,  and  the  evidence  at  the  trial  is  about  equally  balanced, 
the  plaintiff  must  recover  the  amount  of  the  note — ^the  burden  of  im- 
peaching the  consideration  being  upon  the  defendant. 

The  Ck>urt,  sitting  as  a  jury,  having  found  a  verdict  for  the  defendant  upon 
such  evidence,  the  Supreme  Court  set  aside  the  verdict  and  remanded 
the  eause  for  a  new  trial. 

ERROR  to  the  Johnson  Circuit  Court.  Mondmf, 

Stuart,  J. — Assumpsit  by  the  payee  against  the  maker 
of  tveo  promissory  notes  of  75  dollars  each.  Trial  by  the 
Court,  and  finding  for  the  defendant.  Motion  for  a  new 
trial  overruled,  and  judgment  according  to  the  finding. 
The  evidence  is  all  embodied  in  the  record. 

The  only  plea  filed  was  the  general  issue,  with  an 
agreement  opening  the  whole  field  of  evidence  to  both 
parties.  NoMe^s  defence  to  the  notes  was  a  failure  of  con- 
sideration. It  appears  that  about  the  date  of  the  notes, 
NoUe  purchased  of  Cook  an  animal  of  the  Durham  breed 
for  stock.  When  the  purchase  was  first  spoken  of.  Cook 
asked  200  dollars,  and  ofi*ered  to  warrant  the  animal 
sound  and  suitable  to  breed  from.  This  was  some  time 
prior  to  the  date  of  the  notes ;  and  it  does  not  appear 
that  when  the  sale  was  made,  there  was  any  warranty 
given.  The  sale  for  50  dollars  less  would  scarcely  au- 
thorize us  to  presume  that  the  offer  to  warrant  was  con- 
tinued. 

The  evidence  for  the  defence  tended  to  show  that  the 
animal  was  unsound  and  incompetent  a  few  days  after 
the  sale.  The  evidence  on  the  other  side  tended  to  show 
that  he  was  sound  and  competent  a  few  days  before. 
The  weight  of  the  evidence  on  both  sides  is  pretty 
equally  balanced.  Of  course  the  plaintifiT  must  recover. 
For  the  burden  of  impeaching  the  consideration  of  the 
notes  lay  upon  the  defendant.  In  the  absence  of  a  war- 
ranty, the  evidence  for  the  defence,  rebutted  as  it  is,  is 
wholly  insufficient.  Even  with  a  warranty,  and  the  evi- 
dence so  nearly  balanced^  the  defence  could  not  be  main- 
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tained,  for  there  would  still  be  the  notes  to  throw  the 
preponderance  in  favor  of  the  plaintiff.  Impeaching 
evidence,  successfully  rebutted,  leaves  the  notes  precisely 
as  they  were. 

Something  is  said  in  argument  about  the  manner  of 
the  plaintiff's  witnesses.  It  does  not  appear  that  any  of 
the  witnesses  contradicted  themselves,  or  were  otherwise 
impeached.  And  the  manner  of  a  witness,  if  it  could  be 
put  on  the  record,  springing  as  it  generally  does  from  his 
habits,  experience,  and  associations,  would,  unsupported 
by  other  facts,  be  a  vague  and  unsafe  criterion  of  his 
veracity. 

The  evidence  does  not  authorize  the  finding. 

Fer  Curiam. — The-  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  /.  Peaslee,  for  the  plaintiff. 

H,  Brovy/i  and  A,  G.  Porter j  for  the  defendant. 
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Perkins  v.  The  Stats. 


Tndictinent  for  receiying  and  concealing  stolen  goods.  Upon  the  trial  the 
state  introduced  one  ^.  as  a  witness,  who  testified  that  one  B.,  C,  and 
^  himself  stole  the  goods,  and  that  the  defendant,  knowing  them  to  he 
stolen,  received  them  into  his  possession  and  assisted  in  concealing 
them.  The  defendant,  thereupon,  proTed  by  other  witnesses  that  A. 
had  stated  out  of  Court  that  he  had  made  the  charge  against  the  defend- 
ant with  the  hope  of  a  pardon,  and  that  the  defendant  had  nothing  to 
do  with  the  matter.  The  state,  then,  to  sustain  il.'s  evidence,  offered  a 
witness  to  prove  that  A.  had  testified  before  the  grand  jnry  that  found 
the  indictment,  to  the  same  that  he  had  sworn  at  the  trial;  and  the 
Oourt,  notwithstanding  the  defendant's  objection,  admitted  the  evidence. 
Held,  that  the  evidence  was  properly  admitted. 


Mond^yt 
June  C. 


APPEAL  from  the  Dearborn  Circuit  Court. 

Davison,  J. — This  was  an  indictment  for  receiving  and 
concealing  stolen  goods.  Plea,  not  guilty.  Verdict  and 
judgment  for  the  state. 
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Upon  the  trial,  the  state  introduced  one  Hite,  who  tes- 
tified that  one  Browriy  one  Spencer ^  and  himself,  had' stolen 
the  goods  specified  in  the  indictment;  and  that  the  de- 
fendant, knowing  the  goods  to  have  been  stolen,  received 
them  into  his  possession  and  assisted  in  concealing  them. 
Whereupon  the  defendant  proved  by  other  witnesses  that 
said  HUe  had  stated  out  of  Court  that  he  had  made  the 
charge  against  the  defendant  with  the  hope  of  a  pardon, 
and  that  the  defendant  had  nothing  to  do  with  the  matter. 
Thereupon  the  state,  for  the  purpose  of  sustaining  Hue's 
evidence,  ofi!ered  a  witness  to  prove  that  HiUy  before  the 
grand  jury  that  found  this  indictment,  had  sworn  the 
same  that  he  did  on  the  trial  in  Court.  The  defendant 
objected,  but  the  Court  overruled  the  objection  and  per- 
mitted the  witness  to  inform  the  jury  what  HUe  had  sworn 
before  the  grand  jury;  which,  in  substance,  was  the  same 
as  the  evidence  given  by  him  on  the  trial  in  Court. 

The  admission  of  evidence  to  show  what  HUe  swore 
to  before  the  grand  jury,  is  the  only  error  assigned.  Was 
this  testimony  correctly  admitted? 

In  Beauchamp  v.  The  StaUy  6  Blackf  299,  it  was  held 
that  "if  a  witness  be  impeached  by  proof  of  his  having 
previously  made  statements  inconsistent  with  his  testi- 
mony, he  may  be  supported  by  proving  other  statements 
made  by  him  in  accordance  with  it."  See,  also,  Coffin  v. 
Anderson^  4  Blackf.  395. — Jackson  v.  Etz^  5  Cowen  814. 

The  plaintiff  admits  the  force  of  these  authorities;  but 
he  contends  that  a  distinction  exists  between  the  cases 
just  cited  and  the  one  before  us.  He  alleges  that  "there 
may  be  some  propriety  in  receiving  evidence  of  state- 
ments made  out  of  Court,"  &c.,  "  for  it  tends  to  show  that 
the  witness  that  testifies  to  the  conflicting  statements  may 
have  been  mistaken;  but  nothing  of  that  sort  can  be  im- 
plied fi-om  thifl  double  swearing."  We  cannot  see  the  poiDt 
of  distinction  sought  to  be  made.  What  the  witness, 
HUe^  had  sworn  before  the  grand  jury  was,  in  effect,  a 
statement  out  of  Court.  It  was  consistent  with  his  testi- 
mony upon  the  trial,  admitted  to  repel  the  force  of  the 
evidence  given  to  impeach  his  character  for  veracity ;  and 
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Bing  made  under  oath,  it  could  not,  on  that  account^  be 
less  effective  or  more  liable  to  objection. 

tt  seems  to  us  that  the  case  presented  by  the  record  is, 
Ohaukobt.  obviously,  within  the  rule  laid  down  in  Beauchamp  v.  The 
State,  sup-a.  The  validity  of  this  rule  has  been  denied. 
Mr.  Greenleaf  says,  '^Evidence  that  he,  the  witness,  has, 
on  other  occasions,  made  statements  similar  to  what  he  has 
testified,  is  not  admissible"  (1).  But,  in  our  opinion,  the 
weight  of  authority  is  decidedly  in  favor  of  admitting  the 
evidence.  C^n  v.  Anderson,  supra,  and  cases  there 
cited. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Ryman,  for  the  appellant. 

B.  /.  Spooner,  N,  B.  Taylor,  and  /.  CiAutm,  for  the 
state. 

(1)  1  Greenl.  Ev.,  s.  469. 


Irbland  v.  Chauncby  and  Others. 

AbBumpait  by  executors  on  three  promissory  notes.  Plea,  that  the  notes 
described  in  the  declaration,  and  another,  of  the  same  date,  for  75  dol- 
lars, were  all  giyen  to  the  testator  in  his  lifetime,  in  consideration  of  the 
sale  by  the  testator  to  the  defendant  of  a  certain  tract  of  land,  described 
therein,  and  for  no  othejT  consideration  vhatever;  that,  at  the  time  of  the 
execution  of  the  notes,  &e  testator  agreed  to  conyey  the  land  to  the  de- 
fendant on  the  payment  of  said  several  notes.  Averment,  that  before 
the  commencement  of  the  suit  the  defendant  had  paid  the  75  doUar  note 
and  74  doUars  on  the  first  note  described  in  the  declaration,  and  that 
aU  the  notes  were  due  before  the  commencement  of  the  suit;  and  that 
neither  the  testator  in  his  lifetime,  nor  the  plaintiffs,  since  his  death,  at 
any  time  before  the  commencement  of  the  suit,  had  conveyed  or  offered 
to  convey  to  the  defendant  the  said  land,  upon  the  payment  of  the  said 
notes.    Hdd,  that  the  plea  was  a  bar  to  the  action. 


m.-»  ^>— » »PCU.  ■»*■ 
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APPEAL  from  the  Tippecanoe  Cotirt  of  Common  Pleas.   May  Term, 

RoACHB,  J. — Assumpsit  by  the  plaintiffa  below,  surviv-  ^ — 

ing  executors  of  the  last  will  of  Elisha  Ckajincey,  deceased,      I»*J;Akd 
against  the  appellant,  on  three  promissory  notee,  all  bear-    Ohau^oit. 
ing  the  same  date,  but  payable  at  different  times,  the  one  Monday, 
last  due  being  payable  on  the  25th  day  of  December^  '^^^  ^' 
1848. 

The  defendant  filed  but  one  plea,  in  which  he  alleged 
that  the  three  promissory  notes  described  in  the  declara* 
tion,  and  another  of  the  same  date  for  75  dollars,  were 
all  g^ven  to  the  testator  in  his  lifetime,  in  consideration 
of  the  sale  by  the  said  testator  to  the  defendant  of  a 
certain  tract  of  land  therein  described,  and  for  no  other 
consideration  whatever;  that  at  the  time  of  the  execution 
of  said  promissory  notes,  the  said  testator  agreed  to  con- 
vey the  land  to  the  defendant  on  the  payment  of  said 
several  notes.  Averment,  that  before  the  commencement 
of  this  suit,  the  defendant  had  paid  the  75  dollar  note,  ,^* 

and  74  dollars  on  the  first  note  described  in  the  declara- 
tion, and  that  all  the  notes  were  due  before  the  commence- 
ment of  this  suit;  and  that  neither  the  said  testator  in 
his  lifetime,  nor  the  plaintiffs  since  his  death,  at  ajy^time 
before  the  commencement  of  this  suit,  had  conv#yed  or 
ofiered  to  convey  to  the  defendant  the  said  land,  upon 
the  payment  of  the  said  promissory  notes. 

To  this  plea  a  demurrer  was  sustained,  and  a  judg- 
ment was  rendered  in  favor  of  the  plaintiffs  on  the  notes. 

The  contract  alleged  in  the  plea  is,  in  its  legal  effect, 
an  agreement  on  the  part  of  the  plaintiffs'  testator  to 
convey  the  land  to  Ireland  on  the  day  the  last  of  said 
notes  fell  due,  ^-wit,  on  the  25th  day  of  December y  1848, 
provided  that  Ireland  paid  the  note  on  receiving  the  deed. 
The  averment  being  general,  that  liie  deed  had  not  been 
delivered  nor  offered  upon  the  condition  of  payment  of  the 
notes,  at  any  time  prior  to  the  commencement  of  the 
suit,  covers  the  day  on  which  the  deed  should  have  been 
executed  or  tendered,  and  is  equivalent  to  an  averment 
that  it  was  not  tendered  on  the  day. 

It  is  substantially  identical  with  the  plea  in  the  case  of 
Vol.  IV.— 29 
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May  Term,   EUis  V.  Hubbard,  decided  at  this  term  (1),  and  was  a  good 

r—^ —  bar  to  the  action. 

0  ^AUTT         p^  Curiam, — ^The  judgment  is  reversed  with  costs. 
PkTOPr.      Cause  remanded,  &c. 

R.  C.  Gregory  and  R,  Jones,  for  the  appellant. 
/.  A.  Wilstach,  for  the  appellees. 

(l)4nte,p.206. 
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McCarty  and  Others  v.  Pruett. 


A.  sold  and  conveyed  to  B,  and  C  a  tract  of  land  and  took  their  note  for 
part  of  the  purchase-money.  Afterwards,  and  before  the  note  became 
due,  he  sent  an  agent  to  collect  it.  Upon  the  proposal  of  JB.,  the  agent 
agreed  to  take  the  individual  note  of  B.,  with  an  extension  of  the  time 
of  payment,  for  a  part  of  his  half  of  the  note,  upon  his  paying  in  hand 
the  residue  of  such  half.  The  money  was  thus  paid  and  the  note  taken, 
and  the  agent  thereupon  entered  a  credit  on  the  original  note  for  one* 
half  ^thereof.  The  land  afterwards  passed  into  the  hands  of  P.,  an  in- 
nocent purchaser,  for  a  valuable  consideration,  without  notice  of  the 
circumstances  under  which  the  credit  was  made,  or  the  individual  note 
of  B.  executed.  A.  received  the  note  of  B.,  acquiesced  for  several  years 
in  the  arrangement  made  by  his  agent,  and  did  not  disapprove  thereof; 
but  afterwards  filed  his  bill  to  enforce  his  lien,  as  a  vendor,  against  the 
land  in  the  hands  of  D.,  for  the  non-payment  of  the  individual  note  of 
B.  Held,  that  as  to  D.,  at  least,  A.  must  be  held  to  have  ratified  the  act 
of  his  agent,  and  that  the  credit  entered  on  the  original  note  by  the 
agept  must  be  treated  as  a  payment,  and  that  the  individual  note  of  B. 
must  be  regarded  simply  as  given  for  money  loaned. 

A  vendor's  lien  for  unpaid  purchase- money  follows  the  land  in  the  hands 
of  a  purchaser  from  his  vendee  with  notice  that  part  of  the  purchase- 
money  is  unpaid;  but  the  burden  of  proof  is  on  the  vendor. 

Monday,  APPEAL  from  the  Franklin  Circuit  Court. 

June  6.  "^ 

RoACHB,  J. — Pruett  filed  a  bill  in  chancery  to  enforce 
his  lien  upon  land  sold  by  him,  for  the  balance  of  the 
purchase-money.  The  material  allegations  of  the  bill 
are  as  follows : 

That  on  the  16th  of  August,  1839,  Pruett  sold  and  con- 
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veyed  the  land  to  one  Barunck  and  W.  M.  Mc  Catty  for   May  Term. 


18&3. 


2y000  doUars,  of  which  sum  they  paid  a  portion,  and  gave 
their  joint  note  for  the  residue,  1,150  dollars,  due  October  MoOartt 
1, 1842.  That  on  the  29th  day  of  June,  1840,  Banoick  ^wm, 
and  McCarty  sold  the  land  to  one  Samuel  Wtiitey  and  took 
his  notes  for  the  whole  amount  of  the  purchase-money, 
secured  by  a  mortgage.  White  never  paid  any  of  the 
purchase-money,  and  afterwards  absconded  to  parts  un- 
known. Shwtly  after  the  sale  to  Banoick  and  McCarty, 
Pruett  removed  to  Missouri,  where  he  has  resided  ever 
since.  In  the  summer  of  1841,  he  sent  one  Willis  Moor 
from  Missouri  to  collect  the  note  of  1,150  dollars,  as  his 
agent.  Barunck  proposed  to  Moor  that  if  he  would  ac- 
cept the  individual  note  of  said  Barunck  for  200  dollars, 
and  extend  the  time  of  payment  on  it  to  March  1, 1843, 
he  would  pay  the  balance  of  his  half  of  the  note  in  cash, 
which  Moor,  '^as  such  agent,  agreed  to  do."  Upon  this 
agreement,  Barunck  executed  a  promissory  note  dated 
August  31, 1841,  for  200  dollars,  payable  to  the  said  WUlis 
Moor,  March  1, 1843,  and  paid  the  residue  of  his  half  of 
the  1,150  dollar  note  in  cash.  Moor,  in  consideration  of 
the  cash  and  the  200  dollar  note,  entered  a  credit  on  the 
original  note,  for  the  one-half  thereof.  Immediately  on 
Maoris  return  to  the  state  of  Missouri,  he  delivered  the 
200  dollar  note  to  Pruett,  as  its  rightful  owner.  At 
the  February  term,  1843,  of  the  Franklin  Circuit  Court,  he 
recovered  a  judgment  against  Barunck  and  ilfcCar/^for  528 
dollars  and  50  cents,  being  the  balance  due  on  the  1,150 
dollar  note,  after  deducting  the  credits  indorsed  thereon. 

That  on  the day  of ,  1843,  said  W.  M. 

McCarty  transferred  and  assigned  to  one  Enoch  McCarty 
his  interest  in  the  Whiie  notes  and  mortgage,  and  at- 
tempted to  convey  the  land  with  intent  to  defraud  Pruett. 

That  Barwick  becoming  insolvent,  on  the  30th  day  of 
June,  1842,  attempted  to  convey  his  interest  in  the  pre- 
mises to  George  Holland  and  John  M,  Johnson.  Johnson 
conveyed  his  interest  by  quit-claim  deed  to  Holland,  and 
Holland  to  the  said  Enoch  McCarty,  who  claims  to  be  the 
owner  and  holds  possession  by  virtue  of  said  several  con- 
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Haj  Term,   yeyaiices,  and  had  received  rents  of  the  value  of  1,000 
^^^^-      dollars. 

MoOaety         ^j^^  ^jJjj  farther  alleges  that  Barwick,  W.  M.  McCarty, 

Fftuxrr.       White^  Johnson^  and  Hollandj  all  had  fall  knowledge  of 

the  existence  and  nature  of  his  equitable  lien,  and  charges 

them  with  full  notice  prior  to  the  dates  of  their  respective 

purchases. 

The  prayer  of  the  bill  is,  that  the  200  dollar  note  may 
be  declared  to  be  a  lien  upon  the  land,  on  the  ground 
that  it  was  an  unpaid  balance  of  the  purchase-money. 
White  J  Barwkky  W,  M.  McCarty,  and  E.  McCarty,  arc 
made  defendants.  White  and  Barwick  made  default. 
The  McCartys  filed  separate  answers  under  oath. 

W.  M.  McCarty  denies  that  he  knew  of  the  existence 
of  the  lien  at  the  time  he  sold  to  his  father,  E.  McCarty. 
He  alleges  that  he  had  heard  that  Barwick  had  paid  his 
half  of  the  note — ^he  did  not  inquire  nor  know  how,  or  in 
what  way,  but  found  it  credited  on  the  note — and  in  mak- 
ing the  sale  to  his  father,  arranged  with  him  to  pay  the 
other  half,  being  his  part  of  the  note,  which  he  has  since 
done.  He  denies  that  he  ever  knew  what  was  the  con- 
sideration of  the  200  dollar  note,  or  the  amount,  until  it 
was  filed  in  this  suit.  He  alleges  that  Barwick  was  sol- 
vent at  the  maturity  of  the  1,150  dollar  note,  but  had  be- 
come insolvent  before  the  maturity  of  the  200  dollar  note, 
and  insists  that  the  extension  of  time  releases  him  from 
all  liability. 

W.  M,  flIcCarty  also  filed  a  cross  bill,  making  Pruett 
and  Holland  defendants,  setting  up  that  Pmetty  by  taking 
the  200  dollar  note  and  crediting  that  sum  upon  the  note 
for  1,150  dollars,  had  waived  his  lien,  and  that  White^ 
HoUandy  Johnson  and  E.  McCarty  were  bonafde  purchasers, 
without  notice  of  PruetCs  equity.  Prueti  answered  the 
cross  bill,  denying  that  he  had  intended  to  or  did  abandon 
his  lien  on  the  land,  admitting  that  Moor  acted  as  his  agent 
in  the  transaction,  but  denying  that  he  had  authority  to 
waive  his  lien. 

Holland  answered  under  oath,  denying  notice,  both  at 
the  time  of  his  purchase  and  of  his  sale  to  E.  McCearty, 
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and  asserts  that  the  whole  transaction,  so  far  as  he  was   Haj  Tenn, 
concerned,  was  honafde.  '- — 

These  are  all  the  pleadings  having  any  bearing  on  the     ^^^^'^ 
questions  raised  in  the  case.  Pmwt. 

Depositions  were  taken  and  the  cause  went  to  a  hear- 
ing, which  resulted  in  a  decree  for  the  amount  due  on  the 
200  dollar  note,  and  declaring  it  a  lien  upon  the  land,  and 
in  case  of  default  in  the  payment  of  the  decree,  ordering 
a  sale,  &c. 

The  appellants  insist  that  this  decree  is  erroneous,  on 
two  grounds : 

1.  Because  Pruetty  through  his  agent,  MooTj  waived  his 
lien  by  talcing  the  note  of  Barwick  for  200  dollars,  and 
extending  the  time  of  payment,  and  entering  a  credit  of 
that  amount  on  the  original  note. 

2.  Because  it  is  not  shown  that  either  HcUandy  Johnson^ 
or  E,  McCarly  had  notice  of  the  existence  of  the  lien  at 
the  dates  of  their  respective  purchases. 

The  first  question  to  be  settled  is,  whether  Pruett  is 
bound  by  the  acts  of  his  agent,  Moor^  in  the  arrangement 
made  with  Barwicky  which  resulted  in  entering  the  credit 
on  the  original  note;  or,  in  other  words,  whether  the  for- 
mer is  responsible  for  the  legal  consequences  attaching 
to  the  acts  of  his  agent. 

The  facts,  as  established  by  the  bill  and  depositions, 
are  these :  Pruett  employed  Moor  as  his  agent,  and  sent 
him  to  Indiana  to  collect  the  1,150  dollar  note.  Moor 
called  on  Barwick  in  McCariy^s  absence  and  without  his 
knowledge,  and  agreed  to  take  the  200  dollar  note  in  con- 
troversy, payable  to  himself,  extending  the  time  of  pay- 
ment some  five  months,  and  indorsing  on  the  original 
note  a  credit,  in  general  terms,  for  the  said  Barwick's  half 
thereof,  including  the  note  for  200  dollars  in  the  credit. 
Immediately  on  his  return  to  Missouri,  he  delivered  both 
notes  to  Pruett.  There  is  no  evidence  tending  to  show 
that  Pruett  expressed  any  disapprobation  of  the  arrange- 
ment from  that  time  until  about  the  commencement  of 
this  suit,  a  period  of  about  four  years.  There  iiei  nothing 
in  the  whole  case  to  show  that  he  ever  at  any  time,  be- 
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May  Term,   fore  the  bringing  of  the  present  suit,  in  any  mode  disa- 
vowed the  arrangement  made  by  Moor.    He  was  fully 


^  ^'^  informed  of  the  whole  transaction  shortly  after  its  com- 
Fft¥BTr.  pletion,  had  possession  of  the  notes,  brought  a  suit  on 
one  of  them,  and  so  far  as  is  shown,  made  no  attempt  to 
repudiate  Maoris  acts  until  €tfter  Barwick  became  insol- 
vent. Admitting  that  Moor  exceeded  his  authority,  Pruett 
afterwards,  with  a  full  knowledge  of  all  the  facts,  by  his 
acquiescence  fully  sanctioned  them  and  made  them  his 
own.  They  are  to  be  treated  as  the  acts  of  Pruett  him- 
self. He  must  be  held  responsible  for  all  their  legal  con- 
sequences. 

In  this  view  of  the  case,  it  is  unnecessary  to  decide  the 
question  insisted  on  by  the  appellants,  as  to  whether  the  tak- 
ing of  the  new  note  of  Barwick  was  a  waiver  of  his  lien. 
That  question  is  not  involved.  The  indorsement  upon 
the  note  was  prima  facie  evidence  of  payment  of  tibat 
amount  of  the  debt,  and  consequently  a  discharge,  in- 
stead of  a  waiver,  of  the  lien  incident  to  itf  pro  tanto.  It 
therefore  rests  upon  Pruett  to  show  that  the  legal  conse- 
quences flowing  from  an  actual  payment  shall  not  attach 
to  his  acknowledgment  of  a  payment;  and  this  the  more 
especially,  as  the  rights  of  third  parties  have  now  become 
involved.    In  this  he  has  utterly  failed. 

The  arrangement  with  Barwick  was  made  without  the 
privity  or  consent  of  FT.  M.  McCarty,  the  other  payor 
of  the  original  note.  By  that  arrangement,  the  200  dollar 
note  in  controversy  was  taken,  signed  by  Barwick  alone, 
extending  the  time  of  payment  some  five  months  beyond 
the  maturity  of  the  original  note,  and  crediting  it  upon 
the  original  note  as  an  absolute  payment.  We  can  re- 
gard it  in  no  other  light,  so  far  as  the  rights  of  all  third 
parties  are  involved,  than  as  an  actual  payment  of  that 
amount,  and  a  loaning  of  the  same  sum  to  Barwick.  The 
adoption  of  a  different  view  of  the  case  would  be  assist- 
ing Pruett  to  perpetrate  a  fraud  upon  all  the  parties  hav- 
ing an  interest  in  the  land,  as  well  as  upon  W.  M, 
McCarty^  the  joint  payor  of  the  original  note.  The  sale 
was  made  by  W.  M,  to  £.  McCarty  some  months  after 
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the  giving  of  the  200  dollar  note,  and  after  the  trial   Hay  Term, 

which  resulted  in  the  judgment  for  the  balance  due  on : — 

the  original  note.    There  is  no  proof  that  on  that  trial  ^^ 

PrueU  claimed  or  pretended  that  any  more  of  the  pur-  l^vm. 
chase-money  was  due,  than  the  balance  on  the  1 ,1 50  dollar 
note,  after  deducting  the  payments  indorsed.  It  is  fair  to 
presume  that  E.  McCarty  made  his  contract  with  refer- 
ence to  these  facts,  the  evidence  of  which  was  furnished 
by  PrruU  himself. 

From. the  evidence  of  payment  ftirnished  by  PrueU 
himself  by  his  indorsement  on  the  note,  he  would  very 
rationally  conclude  that  when  he  paid  the  judgment  for 
the  balance  of  the  original  note  (which  he  is  proved  to 
have  since  done)  his  land  was  freed  from  the  incumbrance 
of  the  vendor's  lien.  This  was  the  fair  legal  inference 
from  Pruetts  acts.  After  a  silence  of  four  years,  he  can- 
not be  permitted  to- deny  or  evade  the  legitimate  conse- 
quences of  those  acts,  and  subject  third  parties  who  may 
have  made  contracts  in  the  belief  that  the  indorsement 
was  what  on  its  face  it  purported  to  be,  a  payment 

The  indorsepient  on  the  original  note,  under  all  the 
circumstances,  must  therefore  be  treated,  so  far  as  all 
third  parties  are  concerned,  as  an  absolute  payment. 
The  200  dollar  note  embraced  in  that  credit,  was  not  f<Hr 
an  unpaid  portion  of  the  purchase-money,  and  was  oon- 
sequently  not  a  lien  upon  the  land,  at  least  as  against 
the  defendants  below. 

From  what  has  been  already  said,  it  will  be  perceived 
that  we  regard  E.  McCarty  in  the  light  of  a  bonafde 
purchaser  without  notice. 

The  lien  of  a  vendor  of  real  estate  for  the  unpaid  pur- 
chase-money, follows  the  land  into  the  hands  of  a  pur- 
chaser from  his  vendee,  provided  he  have  notice  of  the 
lien — ^that  is  to  say,  have  notice  that  a  portion  of  the 
purchase-money  remains  unpaid.  But  the  burden  of 
proof  is  on  the  vendor. 

The  answers  of  Holland  and  Johnson,  who  bought  Bar- 
wick^  s  interest,  and  of  E»  McCarty ,  who  now  owns  the 
whole  tract,  all  deny  that  they  had  any  knowledge  of 
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M«j  Term,   the  lien,  under  oath.    The  evidence  is  not  sufficient  to 

I  Qcn 

show  that  they  had.     As  to  Holland,  there  is  no  proof  at 


TioOTMiE     ^11^     Qjjg  witness  testified  that  he  showed  the  note  to 


V. 


Pabxmt.  Johnson  before  it  was  due,  and  shortly  before  Barwick 
went  away,  with  the  view  of  employing  him  as  an  attor- 
ney to  collect  it;  but  on  his  cross  examination  he  says, 
<<he  did  not  tell  him  anything  about  the  consideration  of 
the  note,  when  or  how  it  was  given."  It  was  also  proved 
by  one  witness,  that  at  some  time,  but  whether  before  or 
after  his  purchase  does  not  sufficientiy  appear,  E.  McCarty 
was  apprised  of  the  existence  of  the  200  dollar  note,  but 
the  witness  could  not  say  whether  he  was  informed  or 
knew  for  what  the  note  was  given.  This  was  no  notice 
of  Pruetfs  equity.  The  proof  is,  that  these  defendants 
had  notice  of  the  existence  of  a  note  for  200  dollars, 
payable  not  to  Pruett,  the  vendor  of  the  land,  but  to  one 
Moor,  due  not  from  the  vendees,  Barwick  and  McCarty, 
but  from  one  of  them  alone.  No  one  would  be  led  to 
suspect,  even  from  an  inspection  of  the  note,  without 
the  explanation,  which  is  not  shown  to  have  been  given, 
that  PrueU  had  any  connection  with  the  note.  It  was  not 
even  sufficient  to  put  a  buyer  on  inquiry. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded  with  instructions  to  the  Circuit  Court  to  dis- 
miss the  bill. 

6.  Holland,  for  the  appellants. 

/.  A.  Matson,  for  the  appellee. 


Tkoutner  and  Others  v»  Parent. 

In  actions  ex  contractu,  where  the  defence  is  in  its  nature  joint,  several  de- 
fendants maj  join  in  the  same  plea,  or  thej  may  sever;  and  one  des 
fendant  may  plead  in  abatement,  another  in  bar,  and  another  may  demur. 
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ERROR  to  the  ABen  Circuit  Court.  May  Term. 

Davison,  J. — This  was  an  action  of  debt  by  Parent 


against  Troutnery  Colericky  and  Dawson^  on  an  injunction     T*<*^y*«* 
bond.     The  bond  is  in  the  sum  of  100  dollars,  condi-      Pariht. 
tioned  as  follows :  Whereas  the  above-named  Trouiner^  Monday, 
at  the  July  term  of  the  Allen  Circuit  Court,  filed  his  bill  •'""*  *• 
in  chancery,  praying  an  injunction  against  the  said  Pa- 
rentj  which  injunction  was  on  that  day  granted  by  the 
judges  of  said  Court  in  open  Court;  now  if  the  said 
Trautner  shall  well  and  truly  pay  to  the  said  Parent  all 
damages  and  costs  which  may  accrue  in  consequence 
of  said  proceeding,  provided  the  said  injunction  granted 
in  this  case  shall  be  dissolved,  then  the  above  obligation 
is  to  be  void  and  of  none  effect ;  otherwise  to  be  and  re- 
main in  full  force,  &c. 

The  breach  assigned  is,  that  at  the  July  term  of  the 
said  ARen  Circuit  Court,  in  the  year  1845,  by  the  judg- 
ment and  decree  of  said  Court,  the  said  injunction  was 
dissolved  and  said  bill  dismissed,  as  appears  of  record, 

Cclerick  and  Dawson  were  defaulted.  Parent  obtained 
oyer  of  the  bond  and  condition,  and  filed  two  pleas: 
1 .  Non  est  factum,  2.  Performance  generally.  A  demur- 
rer to  each  plea  was  sustained,  a  writ  of  inquiry  awarded, 
damages  assessed,  and  judgment  rendered  for  the  plaintiff 
below. 

The  only  error  assigned  is  the  sustaining  of  the  demur- 
rer to  the  pleas. 

The  defendant  in  error  contends  that  the  pleas  are  de- 
fective, because  they  are  the  separate  pleas  of  Trouiner; 
that  in  actions  founded  upon  a  joint  or  joint  and  several 
contract,  co-defendants  cannot  sever  in  theur  pleas.  We 
think  this  is  a  mistake.  The  rule  seems  to  be,  that  when 
the  defence  is  in  its  nature  joint,  several  defendants  may 
join  in  the  same  plea,  or  they  may  sever.  And  one  de- 
fendant may  plead  in  abatement,  another  in  bar,  and  an- 
o&er  may  demur.  1  Chitty's  PI.  506. — Archbold's  Civil 
PI.  280.— Gould  on  PI.  422,  s.  6. 

'     The  pleas  are,  no  doubt,  both  good  on  general  de- 
VoL.  IV.— 30 
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May  Term,   murrer;  and  in  our  opinion,  the  decision  of  the  Court  was 

1853. 
erroneous. 

.Thb  State        p^  Curiam. — ^The  judgment  is  reversed  with  costs. 

WiLtiAw.     Cause  remanded,  &c. 

/.  O.  Walpoky  for  the  plaintiffs. 

H.  Cooper  J  for  the  defendant. 


Thb'  State  v.  Wiluabis. 

An  inidictment  for  receiying  usurious  interest  upon  a  note,  did  not  allege 
the  place  wbere  the  note  was  made.  HelJ,  on  motion  to  quash,  that  the 
omission  was  fatal. 

Where  any  positire  fact  is  averred  in  an  indictment,  it  should  be  stated  to 
have  been  done  "then  and  there,"  after  the  county  has  been  clearly  ex- 
pressed in  the  body  of  the  indictment;  and  the  allegation  of  time  and 
place,  "then  and  there,"  should  be  repeated  to  every  material  fact  which 
is  issuable  and  triable. 

Monday.  ERROR  to  the  Crawford  Circuit  Court. 

Davison,  J. — Indictment  for  usury.  The  indictment  al- 
leges that  the  grand  jurors  of  the  state,  &c.,  impannelled, 
&c.,  to  inquire  for  the  body  of  the  county  of  Crawford, 
&c.,  present  that  John  WiUiamSy  late  of  said  county,  on 
the  6th  of  March,  1849,  did  receive  rf  Martin  Hoskins  a 
note  of  hand  executed  by  said  Hoskins,  whereby  he  pro- 
mised to  pay  to  the  said  Williams  26  dollars  and  40  cents 
one  day  after  date;  and  that  on  the 27th  of  March,  1851, 
the  said  Williams  did  receive  of  said  Hoskins,  in  payment  of 
said  note  and  the  interest  due  thereon,  in  property  and  work 
and  labor,  the  sum  of  30  dollars  and  50  cents ;  and  there- 
in, on  the  day  and  year  last  aforesaid,  at  and  in  the 
county  aforesaid,  did  unlawfully  and  usuriously  take  and 
receive  of  said  Hoskins,  in  property  and  work  and  labor, 
the  sum  of  4  dollars  and  10  cents,  in  payment  of  the  in- 
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APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.   i^V  Tcnn. 

RoACHE,  J. — Aasumpsit  by  the  plaintifils  below,  surviv-  ,    ' 

ing  executors  of  the  last  will  of  Eliska  Chauncej/,  deceased,      ^^kd 
against  the  appellant,  on  three  promissory  note3,  all  bear-    Obauvcst. 
ing  the  same  date,  but  payable  at  different  times,  the  one  Monday, 
last  due  being  payable  on  the  25th  day  of  December ^  ^^^  ^' 
1848. 

The  defendant  filed  but  one  plea,  in  which  he  alleged 
that  the  three  promissory  notes  described  in  the  declara- 
tion, and  another  of  the  same  date  for  75  dollars,  were 
all  given  to  the  testator  in  his  lifetime,  in  consideration 
of  the  sale  by  the  said  testator  to  the  defendant  of  a 
certain  tract  of  land  therein  described,  and  for  no  other 
consideration  whatever;  that  at  the  time  of  the  execution 
of  said  promissory  notes,  the  said  testator  agreed  to  con- 
vey the  land  to  the  defendant  on  the  payment  of  said 
several  notes.  Averment,  that  before  the  commencement 
of  this  suit,  the  defendant  had  paid  the  75  dollar  note,  ^-' 

and  74  dollars  on  the  first  note  described  in  the  declara- 
tion, and  that  all  the  notes  were  due  before  the  commence- 
ment of  this  suit;  and  that  neither  the  said  testator  in 
his  lifetime,  nor  the  plaintiffs  since  his  death,  at  agj^time 
before  the  commencement  of  this  suit,  had  conv#yed  or 
offered  to  convey  to  the  defendant  the  said  land,  upon 
the  payment  of  the  said  promissory  notes. 

To  this  plea  a  demurrer  was  sustained,  and  a  judg- 
ment was  rendered  in  favor  of  the  plaintiffs  on  the  notes. 

The  contract  alleged  in  the  plea  is,  in  its  legal  effect, 
an  agreement  on  the  part  of  the  plaintiffs'  testator  to 
convey  the  land  to  Ireland  on  the  day  the  last  of  said 
notes  fell  due,  to-wit,  on  the  25th  day  of  December^  1848, 
provided  that  Ireland  paid  the  note  on  receiving  the  deed. 
The  averment  being  general,  that  the  deed  had  not  been 
delivered  nor  offered  upon  the  condition  of  payment  of  the 
notes,  at  any  time  prior  to  the  commencement  of  the 
snity  covers  the  day  on  which  the  deed  should  have  been 
executed  or  tendered,  and  is  equivalent  to  an  averment 
that  it  was  not  tendered  on  the  day. 

It  is  substantially  identical  widi  the  plea  in  the  case  of 
Vol.  IV.— 29 
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Hay  TeraHi        CJourt.    The  defendant  having  failed  to  appear  in  the  Oircnit  Goart,  a 
IS53.  judgment  by  default  was  rendered  against  him,  without  an  inquest  of 

jjQy^  damages  bj  the  jury.    Held,  that  the  transcript  showed,  prima  facie, 

▼.  that  the  cause  was  properly  transferred  to  the  Circuit  Court    But,  held, 

■DOHAX.  j^^  ^Q  general  issue  being  in,  by  virtue  of  the  statute,  and  extrinsic 

evidence  being  necessary  to  prove  the  date  of  the  note,  a  jury  should 
have  been  impanneled  to  try  the  cause,  as  if  the  defendant  had  appeared 
and  defended  the  action. 
The  only  office  of  a  plea  before  a  justice  that  the  title  of  lands  will  come 
in  question,  is  to  remove  the  cause  to  the  Circuit  Courts  which  then  pro- 
ceeds with  it  to  final  judgment  as  though  it  had  been  commenced  in 
that  Court. 
That  plea  tenders  no  issue  for  trial,  its  effect  being  the  same  whether  trae 
or  false. 

jj^^«y»  ERROR  to  the  Delaware  Circuit  Court. 

Perkins,  J. — Bohan,  assignee,  &c.,  sued  Ltwe  before  a 
justice  of  the  peace,  on  a  promissory  note  reading  as 
follows : 

Two  years  after  date,  I  promise  to  pay  unto  Jacob 
Crowsore  60  dollars  for  value  received  of  him,  and  if  not 
paid  when  due,  then  due  in  twelve  months  after,  at  6  per 
cent,  from  the  22d  day  of  Janwiry^  1844.  Isaiah  hove. 
[Seal]. 

The  note  is  without  date.  There  is  one  assignment 
on  it  of  March  3,  1847,  and  another  bearing  date  June 
28d,  of  the  same  year. 

The  suit  was  commenced  on  the^  5th  of  February ^  1849, 
being  less  than  two  years  after  the  date  of  the  first  as- 
signment. 

The  defendant  appeared  before  the  justice,  and,  the 
transcript  recites,  filed  his  plea  '^as  the  law  directs, 
wherein  it  appears  that  the  title  to  real  estate  will  come 
in  question  and  be  put  in  issue  on  the  trial ;"  whereupon 
the  cause  was  certified  to  the  Circuit  Court.  This  plea 
was  not  copied  into  the  record. 

In  the  Circuit  Court  the  defendant  failed  to  appear,  and 
judgment  by  default,  without  an  inquest  of  damages  by 
jury,  was  rendered  against  him  for  68  dollars  and  45 
cents,  and  costs. 

To  that  judgment  it  is  objected  in  this  Court, 
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1.  That  it  does  not  appear  that  the  Circuit  Court  had   May  Term, 
^^  1853.   ^ 


jurisdiction  of  the  cause  in  which  it  was  rendered;  and, 

2.  That  it  should  not  have  been  rendered,  even  if  juris-        ^y* 
diction  existed,  without  the  verdict  of  a  jury  authorizing  it.      Bobav. 

Upon  the  first  point,  it  is  claimed  to  be  indispensably 
necessary  that  the  plea  raising  the  question  of  title  to 
real  estate,  should  appear  in  the  record,  to  show  that  the 
cause  was  rightly  certified  to  the  Circuit  Court;  but  we  do 
not  think  so.  The  statute  enacts  that  when  such  a  plea, 
verified  by  oath,  is  filed,  or  when  it  shall  appear  on  the 
trial  by  the  proof  that  the  title  to  real  estate\  will  come  in 
question,  the  justice  shall  certify  the  cause  to  the  Circuit 
Court,  and  file  a  transcript  of  his  proceedings,  '<  with  all 
the  papers  belonging  to  such  cause,"  in  the  clerk's  office; 
whereupon  the  Circuit  Court  ''shall  proceed  therein  in 
the  same  manner  as  if  such  cause  had  been  originally 
conmienced  in  such  Court,  without  further  notice  or  pro- 
cess." R.  S.  1843,  p.  872.  The  transcript  in  this  case 
states  that  the  plea  specified  by  the  statute  was  filed,  and 
the  cause,  in  consequence,  certified  by  the  justice  to  the 
Circuit  Court;  and  as  the  justice  was  not  bound  to  copy 
the  papers  in  the  cause  at  length  into  his  transcript,  but 
simply  to  file  them  with  it  in  the  clerk's  office,  we  think  it 
prima  facie  appears  that  one  of  the  conditions  precedent, 
performance  of  which  required  a  transfer  of  the  cause  to 
the  Circuit  Court,  had  been  performed,  and  that,  hence,  ^ 

the  cause  was  rightly  in  that  Court. 

Upon  the  second  point,  viz.,  the  necessity  of  a  jury,  it 
is  argued  that  on  the  failure  of  the  defendant  to  appear 
when  the  cause  was  called  for  trial,  it  was  necessary  that 
a  jury  should  have  been  impanneled  to  try  the  issue  upon 
the  plea  raising  the  question  of  title  to  real  estate,  and 
also  to  assess  the  damages  upon  the  cause  of  action. 

No  jury  was  necessary  to  decide  upon  the  truth  of  the 
plea  averring  that  the  title  to  real  estate  was  involved. 
No  action  was  to  be  had  upon  that  plea  in  the  Circuit ' 
Court.  Its  only  office  was  to  remove  the  cause  to  that 
Court.  When  it  had  done  that,  it  dropped  out  of  the 
case,  which,  by  the  statute,  the  Circuit  Court  then  pro- 
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May  Terra,  ceeded  with  to  its  final  determination,  as  though  it  had  been 
commenced  in  that  Court.  Whether  the  plea  were  true 
^y*  or  false  was  immaterial,  its  effect  being  simply,  like  that 
BoffAv.  of  an  appeal,  to  transfer  the  cause  to  the  Circuit  Court 
for  trial,  without,  however,  the  security  for  the  final  judg- 
ment furnished  by  an  appeal-bond. 

But  a  jury  was  necessary  to  try  the  cause  upon  the 
general  issue.  The  suit  having  originated  before  a  jus- 
tice of  the  peace,  the  law  gave  the  defendant  the  benefit 
of  that  issue.  The  instrument  sued  on  was  without  date, 
and  its  collection  could  not  be  forced  till  three  years  from 
its  execution  had  elapsed,  the  option  being  left  with  the 
maker  to  delay  its  payment  for  that  length  of  time  by 
paying  interest  from  a  certain  date.  The  time  of  its  exe- 
cution was  necessarily  to  be  proved  by  evidence  dehors 
the  note,  and  constituted  a  fact  which  the  Court  could  not 
determine  in  the  absence  of  a  jury,  except  by  the  con- 
sent of  the  defendant.  When  the  defendant  was  called, 
therefore,  and  failed  to  appear,  the  only  course  left  to  the 
plaintiff  was  to  have  a  jury  impanneled  to  try  the  gene- 
ral issue,  in  the  same  manner  as  if  the  defendant  had 
appeared  and  defended  the  action.  Harris  v.  The  Mus- 
kingum ManufactuHng  Company^  4  Blackf.  267. — Pkqjps  v. 
Addison,  7  id.  375. 

The  judgment  must  be  reversed. 

Per  Curiam, — The  judgment  is  reversed  with  oosts. 
Cause  remanded,  &c. 

W.  March,  for  tiie  plaintiff. 
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McLane  and  Others  v.  Elmer.  MoLam 

▼. 

EUIXB. 

A  promissory  note  was  made  payable,  in  terms,  without  the  benefit  of  the 
stay  of  execntiion.  Suit  was  brought  upon  the  note  and  the  Ooort  rendered 
judgment  for  the  plaintiff,  and  that  the  defendant  should  have  no  stay 
of  execution.  Held,  that  so  much  of  the  judgment  as  prohibited  the 
stay  of  execution  was  erroneous. 

Courts  of  law,  as  a  general  rule,  do  not  enforce  the  specific  performance  of 
agreements  unless  specially  authorised  to  do  so  by  statute;  but  award 
damages  for  the  breach  of  them. 

ERROR  to  the  Wayne  Circuit  Court.  Mandm^, 

Perkins,  J. — Charles  N.  Elmer  brought  an  action  of  as- 
sumpsit upon  a  promissory  note  and  assignment,  of  which 
the  following  are  copies : 

''  CentreviUe,  23d  Januaryy  1847.  $300.  Twelve  months 
after  date,  we  or  either  of  us  promise  to  pay  RosweU  El- 
mer^ or  order,  300  dollars,  with  interest  from  date,  value 
received,  without  the  benefit  of  the  stay  of  execution,  or 
appraisement  or  valuation  laws.  Letms  McLomey  Alexan- 
der Cheesmanj  William  McLane.^^ 

"I  assign  the  within  note  to  C  N.  Elmer.  RosweU 
Elmer:' 

The  defendants,  the  makers  of  the  note,  pleaded  the 
general  issue.  The  cause  was  submitted  to  the  Court, 
and  judgment  rendered  that  the  plaintiff  recover,  &c., 
and  that  the  defendants  have  no  stay  of  execution,  &c. 

That  part  of  the  judgment  prohibiting  the  stay  of  exe- 
tion,  must  be  reversed  with  costs,  and  the  residue  of  the 
judgment  must  be  affirmed.  Duerson  v.  BellawSy  1  Blackf. 
217.— Develin  v.  Wood,  2  Ind.  R.  102.  Courts  of  law,  as 
a  general  rule,  do  not  enforce  the  specific  performance  of 
agreements,  unless  specially  authorized  to  do  so  by  stat- 
ute; but  award  damages  for  the  breach  of  agreements. 

Per  Curiam. — That  part  of  the  judgment  prohibiting  the 
stay  of  execution  is  reversed  with  costs.  The  residue  is 
affirmed. 

/.  B.  Julian^  for  the  plaintiffs. 

O.  P.  Morton  and  C.  H.  Test,  for  the  defendant. 
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^'^'i**  Divine  v.  The  State. 

T. 

Thb  Statb. 

An  indletment  for  selling  sptritaoafl  liquor  by  retail,  without  license, 
which  omits  to  state  a  price  for  which  the  liquor  was  sold,  is  bad  on 
motion  to  quash. 

jSSHfs*^'  ERROR  to  the  Jefferson  Circuit  Court. 

Stuart,  J. — Indictment  for  vending  spirits  without  li- 
cense. Motion  to  quash  overruled.  Trial  and  judgment 
for  the  state. 

No  authorities  are  cited  on  either  side.  We  are  there- 
fore ignorant  of  the  ground  assumed  on  the  motion  to 
quash  in  the  Court  below. 

The  objection  we  find  to  the  indictment  is,  that  there  is 
no  allegation  of  the  price  for  which  the  liquor  was  sold. 
On  motion  to  quash,  this  defect  is  fatal.  Every  fact  es- 
sential to  be  proved,  should  be  alleged.  Here  the  pleader 
alleges  a '*  sale,"  which  is  a  conclusion  from  the  facts, 
and  leaves  the  important  element  of  price,  a  fact  essen- 
tial to  support  the  idea  of  sale,  to  be  inferred.  Perhaps, 
had  all  the  facts  been  stated,  the  Court  might  have  con- 
sidered it  a  barter.  It  is  inverting  the  order  of  pleading 
to  allege  conclusions,  and  leave  the  facts  to  inference. 

The  motion  to  quash  should  have  beeii  sustained. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

/.  R.  Troxett,  for  the  plaintiff. 

D.  S.  Gooding^  for  the  state. 
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May  T«nn,        

Ham  v.  The  State.  ^^^^'  4  «i| 

Haek  ISW, 

Ailer  rerdlet  Bguntt  a  defendant  indicted  for  retailiDg  spiritooas  liquor 

without  lieenee,  a  motion  for  a  new  trial  will  not  be  granted  beeanse  the 

priee  for  which  the  liquor  was  sold  was  omitted  in  the  indictment 
It  is  not  clear  that  a  motion  in  arreet  of  judgment  would  be  snstained  for 

that  omission. 
The  motion  for  a  new  trial  does  not  go  to  the  indictment. 
In  the  absence  of  any  other  specified  cause,  it  is  directed  to  the  sufficiency 

of  the  CTidence. 

ERROR  to  the  Jeffersm  Circuit  Court.  j '"^e*^' 

Stuabt,  J. — ^Indictment  for  retailing.  Trial  by  the 
Court;  finding  of  guilty;  motion  for  a  new  trial  over- 
ruled; and  judgment  for  the  state.  The  evidence  is  em- 
bodied in  a  bill  of  exceptions. 

Here,  as  in  Divine  v.  The  Staie^  ante^  p.  240,  no  price  is 
alleged.  A  motion  to  quash,  made  in  time,  must  have 
prevailed.  If,  however,  a  defendant,  either  from  negli- 
gence or  policy,  seek  first  the  chances  of  a  verdict,  he 
ought  not,  afterwards,  especially  on  motion  for  a  new 
trial,  to  be  permitted  to  fall  back  on  the  defects  of  the 
indictment.  And  this  the  more,  since  he  has  taken  pains 
to  set  out  all  the  evidence,  and  thus  show  that  the  defect 
of  allegation  was  supplied. 

It  is  not  very  clear  that  a  motion  in  arrest  of  judgment 
would  avail  him.  In  The  State  v.  Murphy^  on  a  charge 
of  felony,  this  doctrine  is  incidentally  recognized.  The 
motion  made  was  in  arrest  of  judgment — the  appropriate 
one  to  test  the  sufficiency  of  the  pleadings.  Yet  the 
Court  held  that  the  defect  objected  to  was  not  sufficient 
to  arrest  the  judgment,  though  it  might  have  been  a  good 
cause  for  a  motion  made,  in  proper  time,  to  quash  the 
indictment.    8  Blackf.  498. 

The  motion  for  a  new  trial  does  not  go  to  the  indict- 
ment. In  the  absence  of  any  other  specified  cause,  it  is 
directed  to  the  sufficiency  of  the  evidence.  That  is  the 
only  question  raised  by  the  motion  in  this  case ;  and  we 
are  of  opinion  that  it  was  correctly  overruled  in  the  Court 
Vol.  IV.— 31 
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May  Term,  below.  It  appears  from  the  evidence  that  there  was  5 
cents  paid  for  the  liqnor.  After  trial  and  verdict,  and  es- 
pecially on  a  motion  going  to  the  evidence  only,  we  think 


V 


Oablulx 

T. 

BimtBT.     the  judgment  should  stand. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 
/.  W.  Chapman^  for  the  plaintiff. 
D,  S.  Gooding,  for  the  state. 


I 


Carlisle  and  Another  v.  Ramsey. 

Bill  to  enjoin  the  sale  of  land  on  ezeeotion  on  Uie  groond  tliat  the  j«dg- 
ment-dcbtor,  before  the  rendition  of  the  judgment,  had  conreyed  the 
land  to  the  complainant,  whose  deed  had  nerer  been  recorded  and  haA 
been  caBuallj  loet.  There  was  no  affidayit  of  the  loss  of  the  deed.  Held, 
that  a  decree  for  the  complainant  was,  therefore,  erroneous. 

Mondaw,  ERROR  to  the  Hancock  Circuit  Court. 

Davison,  J. — Bill  in  chancery  by  the  defendant  in  error 
against  the  plaintiffs  in  error. 

The  bill  alleges  that  Bamet  Ramsey,  on  the  20th 
of  April,  1840,  purchased  of  Rowley  J,  and  James  C.  Ram- 
sey,  four  lots  in  Charlottesville,  Hancock  county,  and 
received  from  them  for  said  lots  a  deed  in  fee ;  that  he 
delivered  said  deed  to  one  Samuel  Ramsey,  to  be  by  him 
given  to  the  recorder  of  said  county  for  record;  but  it 
was  casually  lost,  and  never  has  been  recorded.  The  de- 
fendant, after  having  become  satisfied  that  it  was  lost, 
applied  to  the  said  Rawley  /.  and  James  C,  who  made 
him  a  second  deed  for  the  same  lots.  The  second  deed 
was  executed  on  the  14th  of  May,  1642,  and  was  daly  re- 
corded. Subsequently  to  the  making  of  the  first  deed,  and 
before  the  execution  of  the  second,  Carlisle  and  Stedman 
recovered  in  the  Hancock  Circuit  Court  a  judgment  against 
the  said  James  C.  Ramsey  and  one  Eli  White  for  205  dol- 
lars.   Afterwards,  in  the  year  1844,  an  execution  was 
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iMued  on  said  judgment,  and  levied  on  all  the  interest  of  Haj  Tenii» 

1853. 


C.  Ramsey  in  said  lots. 

The  bill  prays  that  the  fee  of  said  lots  be  vested  in  the 
defendant  in  error  by  virtue  of  the  first  deed,  and  for  an 
ii\junctiony  &c. 

The  cause  was  submitted  to  the  Court  on  bill,  answers 
and  depositions,  and  a  final  decree  given  that  the  legal 
title  to  said  lots  was  and  is  vested  in  said  Bamet  Ramsey, 
by  virtue  of  the  first  deed. 

The  only  olgection  raised  to  this  decree  is,  that  there 
was  no  affidavit  of  the  loss  of  the  prior  deed  annexed  to 
the  bill. 

This  objection  is  well  taken.  The  rule  seems  to  be 
that  '4n  cases  of  supposed  lost  instruments,  where  relief 
is  sought,"  <'  an  affidavit  of  the  loss  of  the  instrument, 
and  that  it  is  not  in  the  power  of  the  plaintiff*,  is  indispen- 
sable to  sustain  the  bill."  1  Story's  Eq.  Ju.  s.  88.  If  the 
deed  lost  concern  the  title  to  lands  and  possession  thereof 
is  prayed  to  be  established,  such  affidavit  must  be  an- 
nexed. 1  Story's  Eq.  Ju.,  s.  QQ.—Walmslqf  v.  Childy  1  Vc- 
«ey  344. — PenningUm  v.  The  Governor^  1  Blackf.  78. — 
Ibddy  V,  Hoard,  2  Ind.  R.  474.  This  case  is  obviously 
within  the  rule  laid  down  in  the  authorities  just  cited ; 
and  the  decree  must,  therefore,  be  reversed. 

Per  Curiam. — ^The  decree  is  reversed  with  costs.  Cause 
remanded,  6cc. 

/.  S.  Newman,  for  the  plaintiffs. 


BOOBM 
V. 

Hazitxll. 


RooBRS  V.  Maxwell. 

A  promissory  note  payable  in  property,  under  the  R.  S.  1843,  imports 

prima  facie,  a  valuable  consideration. 
▲  declaration  upon  such  a  note  need  not  allege  the  consideration. 
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Hay  Term, 
1853. 

ROQEBS 
V. 

Maxwsll. 

Monday, 
June  6. 


A  party  vho  has  moTed  in  aireat  of  jadgmenti  cannot  aftenrarda  mova  for 

a  new  trial. 
"Where  the  yerdict  is  fullj  sustained  by  the  evidence,  it  will  not  be  set  aside 

because  an  erroneous  instruction  was  given  to  the  jury. 

ERROR  to  the  DeKalb  Circuit  Court. 

Stuart,  J. — Assumpsit  on  a  written  promise  in  these 
words : 

*^  November  4,  1845.  Ten  days  after  date  I  promise  to 
pay  John  Maxwell  one  wagon  which  I  got  from  him  in  a 
trade  for  a  piece  of  land.     William  Rogers. ^^ 

The  suit  was  commenced  before  a  justice  of  the  peace. 
Judgment  in  that  Court  for  Rogers,  On  appeal  to  the 
Circuit  Court  Maxwell  recovered.  Rogers  prosecutes  this 
writ  of  error. 

In  the  Circuit  Court  the  cause  of  action  was  amended 
so  as  to  allege  the  value  of  the  wagon  to  be  50  dollars. 

After  the  amendment,  a  motion  to  dismiss  for  want  of 
a  sufficient  cause  of  action,  was  overruled.  There  are 
two  bills  of  exceptions,  both  presenting  substantially  the 
same  point,  viz.,  that  the  cause  of  action  was  defective 
because  it  did  not  allege  any  consideration.  This  was 
the  ground  assumed  in  the  motion  to  dismiss,  and  more 
perspicuously  presented  in  the  second  bill  of  exceptions^ 
embodying  a  charge  given  by  the  Court  to  the  juryy 
namely :  '^  The  action  is  founded  on  an  agreement  to  de- 
liver a  wagon  to  the  plaintiff  within  a  certain  period,  and 
if  the  plaintiff  has  failed  to  prove  the  consideration,  &c., 
the  jury  should  find  for  the  defendant,  as  the  doctrine  in 
reference  to  promissory  notes,  which  are  always  presumed 
to  be  based  upon  a  consideration,  does  not  apply  to  such 
agreements." 

This  instruction  the  jury  disregarded,  for  there  is  no 
evidence  of  the  consideration  having  been  proved;  yet 
they  found  for  Maxwell. 

The  motion  to  dismiss  was  correctly  overruled;  but  the 
instruction  given  was  erroneous.  The  question  is  not  a 
new  one  in  this  Court.  In  Findley  v.  Cooleyy  1  Blackf.  262, 
the  point  was  first  raised  and  settled.  Whatever  may  be 
the  foundation  of  that  decision,  it  is  found  too  valuable 
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in  practice  to  be  now  distorbed.    There  are  several  deci-   ^^7  "^^rm^ 

sions  since,  applying  the  principle  to  notes  payable  in '. — 

property,  as  well  as  to  those  payable  in  money;  and  to  ^^*^ 
those  payable  npon  a  contingency.  8  Blackf.  493.  In  Haxweix. 
the  case  of  Mountjoy  v.  Adair^  the  note,  like  that  now  be- 
fore us,  was  for  the  delivery  of  a  wagon,  and  the  Court 
held  that  the  consideration  need  not  be  alleged.  1  Ind. 
R.  254.  So,  in  a  subsequent  case,  the  Court  held  that  a 
note  payable  in  property  may  be  declared  on  without  set- 
ting out  the  consideration.  1  Ind.  R.  401.  Indeed,  tak- 
ing the  leading  case,  Findley  v.  Cooley,  for  our  guide,  the 
6th  section  of  the  act  making  notes,  &c.,  assignable,  in 
connection  with  the  context,  does  not  seem  susceptible  of 
any  other  reasonable  construction.  R.  S.  1843,  p.  576. 
A  note  in  the  hands  of  an  assignee  would,  in  most  cases, 
be  worthless  if  he  were  compelled  to  allege  and  prove 
the  consideration.  Hence  the  statute  very  properly  shifts 
the  burden  of  proof  to  the  defendant;  permitting  him  to 
plead  and  prove  the  want  or  failure  of  consideration. 
The  very  fact  that  all  that  class  of  instruments,  whether 
payable  in  money  or  property,  are  grouped  together  in 
one  section,  without  any  distinction,  indicates  very  clearly 
the  intention  of  tiie  legislature  to  put  them  all  on  a  par. 
The  second  bill  of  exceptions  contains,  also,  all  the  evi- 
dence. Immediately  following  the  instruction  referred  to, 
the  record  proceeds:  '^ Thereupon  the  jury  returned  their 
verdict,"  &c.  "  Whereupon  the  defendant  moved  the  Court 
in  arrest  of  judgment;  which  motion  was  t>verruled.  And 
also  for  a  new  trial,  which  was  also  overruled,"  &c.,  and 
eorrectiy.  According  to  the  best  authorities  on  pleading 
and  practice,  the  making  of  the  motion  in  wnceBtJirsty 
was  fatal  to  the  motion  for  a  new  trial.  It  is  like  plead- 
ing in  bar  first,  and  then  filing  a  dilatory  plea.  Thus,  if 
a  motion  in  arrest  of  judgment  be  first  made,  you  cannot 
afterwards  move  for  a  new  trial.  1  Sellon  Fr.  505.  Ste- 
fheuy  in  his  treatise  on  special  pleading,  and  the  elemen- 
tary writers  generally,  speaking  of  these  motions  in  their 
order,  say,  the  party  may  move  for  a  new  trial,  and  then 
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Mmj  Term,    in  arrest,  &c.    Steph.  126.— 2  Ind.  R.  117.    This  rale  is 
^^^'      weU  Bettled. 

Kbfjb  The  erroneous  instructiony  disregarded  as  it  was  by  the 
Tas  Btate,  jury,  cannot  affect  the  verdict,  which  is  fully  sustained  by 
the  evidence.  The  motions  to  dismiss  and  in  arrest  were 
also  correctly  overruled;  so  that  the  judgment  of  the 
Court  is  in  accordance  with  the  strict  rules  of  pleading, 
and  the  exact  justice  of  the  case. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

R,  Brackenridge,  for  the  plaintiff. 


I    4    846 
141      3d 


Keeper  v.  The  State. 

An  indictment  charging  the  defendant  with  receiving  and  concealing  sto- 
len goods,  is  not  bad  for  duplicity. 

A  defendant  may  be  charged  in  one  count  of  an  indictment  with  stealing 
and  in  another  with  receiring  stolen  goods. 

Monday,  APPEAL  from  the  Men  Circuit  Court. 

RoACHE,  J.^ — ^This  was  an  indictment  against  Oeorge 
Keefer  for  grand  larceny. 

The  first  count  alleges  a  larceny  of  three  log  chains. 

The  second  count  charges  that  the  defendant,  *<  three 
log-chains,  of  the  value  of  3  dollars  each,  of  the  per- 
sonal goods,"  &c.,  ^' which  had  been  before  that  time 
feloniously  stolen,  taken  and  carried  away,  did  then  and 
there  have,  receive  and  conceal,  he,  the  said  George  Kee- 
fery  then  and  there  well  knowing  said  log-chains  to  have 
been,  as  aforesaid,  feloniously  stolen,'^  &c. 

Before  plea,  the  defendant  moved  the  Court  to  quash 
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the  second  count  on  the  ground  of  daplicity.    His  motion   May  Tern* 
was  overruled.  , 1 — 


On  a  trial,  there  was  a  verdict  of  guilty.    Motion  for  a      ^^^ 
new  trial  overruled,  and  judgment  on  the  verdict.  Tw  Stats 

The  defendant  below  insists  that  receiving  and  con- 
cealing are  such  distinct  offences  that  they  cannot  be 
joined  in  the  same  count. 

The  receiving  and  concealing  of  a  specified  stolen  ar- 
ticle may  be  distinct  acts,  yet  they  are  necessarily  parts 
of  the  same  transaction.  By  the  statute,  the  nature  of 
the  crime  and  the  punishment  are  the  same.  The  fact  of 
his  being  charged  with  the  two  acts,  which  together  make 
up  and  are  but  parts  of  the  same  transaction,  could  not 
mislead  or  embarrass  the  defendant  in  making  his  de- 
fence. Regina  v.  Bowen,  1  Carr.  and  Kirwan  501,  is  an 
analogous  case.  The  indictment  was  founded  on  a  stat- 
ute which  enacted,  "That  if  any  person  shall  wilfully 
destroy,  deface,  or  injure,''  &c.,  "any  such  register,  or  any 
part  thereof,"  every  such  offender  shall  be  guilty  of  a 
felony.  The  indictment  charged  that  the  defendant  "fe- 
loniously and  wilfully  did  destroy,  deface,  and  injure  a 
certain  register,"  &c. 

It  was  objected,  on  a  motion  in  arrest  of  judgment, 
that  three  distinct,  separate  felonies  were  charged,  viz., 
the  destroyijig,  the  defacingy  and  the  injuring  the  register. 
The  Court,  thirteen  judges  being  present,  decided  the  ^ 

indictment  to  be  good,  notwithstanding  any  one  of  the 
three  acts  charged  was  a  felony.  The  acts  were  so  inti- 
mately connected,  that  the  defendant  could  not  possibly 
be  misled  by  their  joinder  in  the  same  count,  either  as  to 
the  nature  of  the  accusation  against  him,  the  defence 
proper  to  be  made,  or  the  evidence  necessary  to  be  ad- 
duced in  support  of  it.  (1) 

It  is  further  objected,  that  there  was  a  misjoinder  of 
counts.  No  such  olgection  appears  to  have  been  made 
below.    But  if  it  had  been,  it  should  have  been  overruled. 

A  defendant  may  be  charged  in  one  count  of  an  indict- 
ment with  stealing,  and  in  another  with  receiving,  &c. 
See  Aich.  Gr.  PI.  60.— Redman  v.  The  State,  1  Blackf.  429. 
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May  Tenn,       p^r  Curiam. — The  judgment  is  affinned  with  costs. 
1858.  j^  ^  Carsouy  for  the  appellant. 

R.  A.  BUey,  N.  B.  Taifbr  and  /.  Oimm,  for  the  state. 


O0NI8 

▼. 

Vaxosdol. 


(1)  See,  also.  Tkt  StaU  r.  Sloeum,  8  Blackf.  ZlS,^Dormtr  t.  TAe  8tmU, 
S  Ind.  R.  a08.— nbe  State  t.  Ryman,  id,  370. 


CoNBS  1;.  Vanosdol. 

An  award  made  under  e.  44,  R.  8. 1843,  and  signed  and  returned  to  the 
Oirenit  Gkmrt  bj  the  arbitrators  named  in  the  anbmisaion,  is  not  Titiated 
or  annulled  by  being  also  signed  by  a  third  person  who  had  no  authority 
to  act 

The  agreement  for  the  submission  of  a  cause  to  arbitration  provided  that 
aU  matters  of  difference  therein  pending,  Ac.,  should  be  referred  to  the 
arbitrament  and  determination  of  A.  and  B.,  with  liberty  to  the  aiUtra- 
tors,  either  before  they  entered  upon  the  arbitration,  or  at  any  time  pend- 
ing the  reference,  to  appoint  an  umpire;  and  that  they,  or  a  majori^  of 
them,  should  make  their  award  in  writing,  and  return  the  same.  Htidg 
that  the  person  designated  as  an  umpire,  was  intended  to  be  merely  an 
arbitrator. 

A  term  improperly  employed  in  a  written  agreement  will  not  eontrol  its 
construction  where  the  meaning  of  the  parties  is  palpable. 

Objections  to  a  person's  sitting  as  an  arbitrator  ought  to  be  made  at  the  trial 
before  the  arbitrators. 

The  R.  S.  1843  require  that  the  arbitrators  shall  be  sworn,  but  do  not  re- 
quire that  the  award  shall  contain  eTidence  thereof. 

That  fact  may  be  shown  aliunde. 

The  defendant  against  whom  an  award  was  made,  under  e.  44,  R.  8. 1843, 
appeared  to  a  motion  to  have  the  award  entered  of  record.  The  Oonrt 
granted  the  motion,  the  defendant  not  excepting  thereto,  and  also  a  rule 
requiring  the  defendant  to  show  cause,  Ac.  Held,  that  it  must  be  pre- 
sumed that  a  copy  of  the  award  had  been  duly  senred  upon  the  de- 
fendant. 

The  order  of  submission  of  a  cause  recited  that  all  matters  of  differ- 
ence in  the  cause  now  pending  in,  Ac.,  on  appeal,  wherein  A,  is  pUintiST 
and  B.  is  defendant,  are  hereby  referred  to  the  arbitrament,  ^.  The 
award,  after  specifying  the  reference  and  the  names  of  the  arbitrators, 
was  as  follows:  And  they  do,  by  these  presento,  award  of  and  concern- 
ing the  matters  referred  as  follows,  that  is  to  say:  the  said  arbitrators 
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airard  and  adjudge  that  the  said  B.  shall  forthwith  pay  or  cause  to  be    Hay  Term, 
paid  to  the  said  A.  the  sum  of  30  dollars,  in  fall  satisfaction  and  dis-        1853. 
charge  of  and  for  all  matters  in  difference  referred  as  aforesaid.    Held,         OokmT"" 
that  the  award  was  abundantly  certain,  definite  and  comprehensive.  ▼. 

Where  the  parties  to  an  arbitration  have,  by  their  agreement,  fixed  upon     Vawosdol. 
the  rule  which  is  to  govern  the  question  of  costs,  the  arbitrators  are  pre- 
cluded from  mailing  any  order  en  the  subject;  and  an  order  made  by 
them,  under  such  circumstances,  is  void. 

Such  an  order  will  not,  however,  invalidate  the  residue  of  the  award. 

A  cause  was  taken  by  appeal  from  a  justice's  judgment  to  the  Circuit 
Court,  and  while  there  was  submitted  to  arbitration,  upon  an  agreement 
that  the  costs  were  to  be  disposed  of  according  to  the  rules  prescribed 
by  statute  in  cases  appealed  from  justices'  judgments.  The  judgment 
for  the  plaintiff,  before  the  justice,  was  for  18  dollars,  and  in  the  Circuit 
Court,  upon  the  award,  for  30  dollars.  Hdd,  that  the  judgment  carried 
full  costa. 

ERROR  to  the  Rush  Circait  Court.  Monday, 

RoAOHB,  J. — Thifl  suit  was  originally  commeDced  before 
a  jnetice,  who,  upon  a  trial,  rendered  a  judgment  for  18 
dollars  in  favor  of  Vanosdcl^  the  plaintiff  below.  - 

Omes  appealed  to  the  Circuit  Court,  where,  by  an  agree- 
ment signed  and  filed  by  the  parties,  all  the  matters  in 
difference  in  the  cause  were  submitted  to  arbitration. 

At  the  following  term  the  parties  appeared,  and,  on 
motion  of  the  plaintiff  below,  the  Court  ordered  the  award 
of  the  arbitrators,  which  had  been  previously  filed,  to  be 
entered  of  record,  and  granted  a  rule  against  Ccmesy  the 
defendant  below,  to  show  cause  why  judgment  should  not 
be  rendered  against  him  on  the  award.  The  cause  was 
then  continued,  and  at  the  next  term  Cones  showed  cause 
against  the  rendition  of  judgment.  The  Court  overruled 
all  his  exceptions,  except  one  in  relation  to  costs  here- 
after mentioned,  and  rendered  a  judgment  against  him 
upon  the  award,  for  80  dollars,  with  full  costs* 

The  decision  of  the  Court,  in  overruling  his  exceptions 
to  the  award,  is  the  error  complained  of. 

The  causes  shown  by  the  plaintiff  in  error  against  the 
rendition  of  judgment,  are  as  follows : 

1.  That  one  Hite  was  permitted  to  act,  sit,  and  decide 
as  one  of  the  arbitrators  in  said  cause,  contraiy  to  the 
rule  of  reference,  and  contrary  to  law. 
Vol.  IV.— 32 
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May  Term,       2.  That  it  is  not  shown  in  and  by  said  award,  or  the 

'. —  papers  connected  therewith,  that  said  arbitrators,  or  either 

^^^!^       of  them,  were  sworn. 
Vamobdol*        3.  That  no  notice  of  the  award  was  ever  served  on 
said  defendant. 

4.  That  said  award  b  indefinite  and  uncertain,  and 
does  not  show  what  matters  were  passed  upon  by  said 
arbitrators. 

5.  That  said  arbitrators  assumed  a  power  not  conferred 
upon  them  by  the  agreement  of  submission. 

6.  That  said  Hite  was  chosen  and  acted  as  an  arbi- 
trator, when  he  should  only  have  acted  as  an  umpire. 

7.  And  for  other  imperfections  in  said  awards  &c. 

The  proceedings  in  this  cause,  subsequent  to  the  agree- 
ment of  the  parties  to  r^fer  to  arbitration,  were  had  un- 
der, and  are  to  be  governed  by,  the  provisions  of  chapter 
44  of  the  R.  S.  1843,  p.  786.  The  mode  of  returning  the 
award  into  Court,  the  method  of  enforcing  it,  and  the 
causes  which  may  be  shown  against  the  rendition  of  a 
judgment  upon  it,  are  all  distinctly  and  clearly  indicated. 

We  proceed  to  examine  whether  the  exceptions  taken 
.    by  the  plaintiff  in  error  to  the  award,  were  valid. 

The  first  and  sixth  causes  assigned  are  substantially 
the  same,  and  we  shall  examine  them  together. 

The  award  was  signed  and  returned  by  both  the  arbi- 
trators named  in  the  submission.  It  was  their  award, 
notwithstanding  it  was  also  signed  by  a  third  person 
who  had  no  authority  to  act.  His  signature  could  not 
vitiate  and  annul  their  action.  But  we  are  of  opinion 
that  a  fair  construction  of  the  agreement  of  submission 
and  rule  of  reference,  authorized  Hile  to  sit  and  act  a:* 
an  arbitrator,  notwithstanding  he  is  designated  as  an  um- 
pire. They  are  as  follows :  "  That  all  matters  of  differ- 
ence in  the  cause  now  pending,"  &c.,  *^be  and  the  same 
are  hereby  referred  to  the  arbitrament  and  determination 
of  William  E,  Dcbbvns  and  James  Simmons,  with  liberty  to 
said  arbitrators,  either  before  they  enter  upon  said  arbi- 
tration, or.at  any  time  pending  said  reference,  to  appoint 
and  name  an  umpire,  and  that  they,  or  a  majority  of 
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them,  shall  make  their  award  in  writing,  and  return  the   May  Term, 
same."  '^^^' 

The  ofEce  of  an  umpire  is  to  decide  in  case  of  the  dis-  ^^^ 
agreement  of  the  arbitrators.  He  does  not  act  at  all,  VAifo«>oi. 
unless  they  fail  to  agree.  But  the  whole  context  of  the 
agreement,  taken  together,  shows  that  such  was  not  the 
part  intended  by  the  parties  to  be  filled  by  the  individual 
designated  as  an  umpire.  The  use  of  the  word  majority 
would  be  a  sheer  absurdity,  if  the  individual  named  an 
umpire  was  not  to  be  held  to  be  a  third  arbitrator,  whose 
selection  was  left  to  the  other  two.  The  language  is  ex- 
press, that  a  majority  should  make  the  award,  and  there 
could  be  no  majority  if  but  two  were  to  sit.  The  term 
umpire  was  evidently  used  without  a  very  definite  concep- 
tion of  its  legal  meaning;  but  the  mere  improper  use  of 
a  term  cannot  be  permitted  to  control  the  construction  of 
an  agreement,  when  the  meaning  of  the  parties  is  pal- 
pable. 

We  are  therefore  clearly  of  opinion  that  Hite  was  pro- 
perly chosen  as  an  arbitrator,  and  that  his  acts  as  such 
were  authorized  by  the  terms  of  the  agreement  of  sub- 
mission. 

Besides,  the  award  shows  that  both  the  parties  appeared 
and  were  heard  before  the  arbitrators.  If  any  objection 
existed  against  Hiie  sitting  and  taking  part  in  the  delibe- 
rations, as  an  arbitrator,  the  objection  should  have  been 
raised  then.  By  attending  in  person  before  the  three,  all 
sitting  and  acting  as  arbitrators,  producing  his  proofs  and 
Interposing  no  protest  against  the  authority  of  Hite  to  sit 
and  act  as  one  of  them,  he  has  furnished  a  very  strong 
argument  in  favor  of  the  interpretation  given  by  the 
Court  to  the  agreement  of  submission.  If  the  objection 
was  a  valid  one,  it  ought  to  have  been  made  on  the  trial 
before  the  arbitrators.  It  was  then  as  well  known  to 
Cones  as  on  the  return  of  the  award  to  the  Circuit  Court. 
In  Barhw  v.  The  State,  2  Blackf.  114,  which  was  an  in- 
dictment for  a  felony,  the  defendant  moved,  after  verdict, 
for  a  new  trial,  on  the  ground  that  two  of  the  petit  jurors 
were  members  of  the  grand  jury  which  found  the  indict- 
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May  Term. 
1853. 

Conks 

T. 

Vanosdol. 


ment.  That  fact  was  known  to  the  defendant  at  the  time 
of  impanneling  the  jury.  The  Court  held  that  *<  it  was 
a  good  cause  of  challenge^  but  being  known  to  the  party, 
and  not  mentioned  at  the  proper  time,  the  right  was 
waived." 

The  second  cause  shown  is  without  foundation.  It  is 
true  the  statute  requires  the.  arbitrators  to  be  sworn,  but 
it  does  not  require  that  the,  award  shall  contain  evidence 
of  the  fact.  '  It  may  be  shown  aliunde.  Jacobs  v.  MqffaU^ 
3  Blackf  395. 

The  third  exception  does  not  go  to  the  validity  of  the 
award,  but  is,  in  effect,  a  denial  that  the  defendant  had 
taken  one  of  the  steps  necessary  to  entitle  himself  to  the 
statutory  provisions  for  enforcing  it.  By  the  ISth  section 
of  chapter  44,  the  Court  cannot  order  the  award  to  be  en- 
tered of  record,  until  proof  is  made,  not  only  of  the  exe- 
cution of  the  award,  but  also  ''  that  a  copy  of  the  award 
has  been  duly  served  on  the  party  against  whom  the 
rule  is  asked."  The  service  of  the  notice  was  a  prelimi- 
nary step  necessary  to  entitle  the  plaintiff  to  the  benefit 
of  the  statutory  provisions  on  the  subject.  Without  proof 
of  such  service,  it  was  not  competent  for  the  Court  to 
take  the  next  step  in  the  proceeding — to  order  the  entry 
of  the  award  upon  the  record.  The  record  discloses  the 
fact  that  the  defendant  below  entered  his  appearance, 
and  that  the  Court  made  an  order  that  the  award  be  en- 
tered of  record,  and  granted  a  rule  requiring  the  defend- 
ant to  show  cause,  &c.  No  exceptions  were  taken  to  the 
order  of  the  Court.  The  service  of  the  copy  was  a  mat- 
ter which  would  not  necessarily  appear  upon  the  award 
or  accompanying  papers,  but  was  a  fact  which  it  was  in- 
cumbent on  the  party  seeking  to  convert  the  award  into 
a  judgment,  to  prove  on  presenting  the  award  to  be  en- 
tered of  record. 

At  that,  which  was  the  proper  stage  of  the  proceedings 
for  such  an  objection,  there  was  no  attempt  made  by  the 
defendant  to  prevent  the  entering  of  the  award  of  record 
by  showing,  as  he  had  the  undoubted  right  to  do,  that  he 
had  not  been  properly  served  with  a  copy.     We  must, 
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therefore,  presume  in  favor  of  the  action  of  the  Court    ^Yqrq™' 
below,  that  the  order  was  based  on  the  state  of  evidence 


prescribed  by  the  statute.  t. 

We  now  proceed  to  the  fourth  exception.  The  order  of  Vanobkh.. 
sumission  recites  ^'  that  all  matters  of  difference  in  the  cause 
now  pending  in  the  RiLsh  Circuit  Court  on  appeal,  wherein 
the  said  Comdius  Vanosdd  is  plaintiff,  and  Samud  Cones 
IB  defendant,  be  and  the  same  are  hereby  referred  to  the 
arbitrament,"  &c.  The  language  of  the  award,  after 
specifying  the  reference,  and  the  names  of  the  arbitrators, 
is,  '^do  by  these  presents  award  of  and  concerning  the 
matters  referred,  as  follows,  that  is  to  say :  the  said  arbi- 
trators award  and  adjudge  that  the  said  Samud  Ckmes 
shall  forthwith  pay  or  cause  to  be  paid  to  the  said  Corne- 
lius Vanosddy  the  sum  of  30  dollars,  and  that  the  same  be 
received  by  the  said  Comdus  Vanosdol  in  full  satisfaction 
and  discharge  of  and  for  all  matters  in  difference  referred 
as  aforesaid."  The  reference  embraced  all  matters  of 
difference  in  the  appeal.  The  award  adjudges  30  dollars 
to  be  paid  by  the  one  party  to  the  other,  in  full  satisfac- 
tion and  discharge  of  all  the  matters  in  difference  refeired. 
It  is  abundantly  certain,  definite  and  comprehensive* 

The  fifth  exception  was  well  taken,  and  was  sustained 
by  the  Court  below.  The  arbitrators  a4judged  that  Cones 
should  pay  all  the  costs.  In  this  they  exceeded  their 
powers. 

In  the  agreement  to  submit,  it  was  provided  that  '<  the 
rules  prescribed  by  statute  in  cases  on  appeal  to  the  Cir- 
cuit Court  from  judgments  of  justices  of  the  peace,  shall 
govern  the  said  parties  as  to  the  payment  of  all  costs 
which  have  or  may  hereafter  accrue  in  said  cause."  The 
parties  having  by  their  agreement  fixed  upon  the  rule 
which  was  to  govern  the  question  of  costs,  the  arbitrators 
were  precluded  from  making  any  order  on  the  subject. 
That  part  of  the  award  was  void,  and  was,  upon  the 
plaintiff's  exception,  properly  set  aside  by  the  Circuit 
Court.  But  this  did  not  invalidate  that  portion  of  the 
award  which  adjudicated  matters  within  the  scope  of 
their  powers.     It  did  not  affect  the  merits  of  the  decision 
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Maj  Term,   upon  the  matters  which  were  submitted.    See  s.  17,  e. 
1S53.       ^ .  jj  g   1843.— Kyd  on  Awards,  p.  166.— Cald.  on  Arb. 


Cones         j^^ 

Vaikwk)!..  The  plfdntiff  in  error  also  insists  that  the  Circuit  Court 
erred  in  taxing  the  costs  against  him,  and  insists  that 
upon  setting  aside  the  award  as  to  costs,  the  Court  should 
have  only  entered  a  rule  against  him  to  show  cause  why 
a  judgment  for  costs  should  not  be  rendered  against  him. 
No  authority  is  cited,  and  we  know  of  no  such  rule  in 
cases  of  this  kind. 

By  the  terms  of  the  agreement  of  submission  above 
quoted,  the  parties  leave  the  question  of  costs  to  be  dis- 
posed of  ^^  according  to  the  rules  prescribed  by  statute,  in 
cases  appealed  from  the  judgments  of  justices  of  the 
peace." 

The  judgment  before  the  magistrate  was  18  dollars;  in 
the  Circuit  Court,  30  dollars.  Such  a  judgment  carried 
full  costs.    R.  S.  1843,  p.  892.— Cald.  on  Arb.  71,  72. 

On  the  whole,  we  regard  it  as  very  clear  that  no  one  of 

the  objections  raised  by  the  plaintiffs  in  error,  furnished  a 

sufficient  reason  for  setting  aside  the  award.    They  are 

certainly  not  good  cause  against  the  rendition  of  a  judg- 

^''mept,  under  the  provisions  of  our  statute.     Whether,  or 

.  ,t  ••  *4iow  faf  the  party  might  have  availed  himself  of  some  or 

all  of  them,  on  a  question  of  a  continuance  or  costs,  in 

•    •    .  the.  Court  below,  if  taken  advantage  of  at  the  proper 

time,  is  not  a  question  presented  by  the  record. 

Per  Curiam. — The  judgment  is   affirmed,  with  5  per 
cent,  damages  and  costs. 
'  '  /.  RobinsoHy  for  the  plaintiff. 

F.  Bigger  and  R,  />.  Logan^  for  the  defeniant 
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Mftj  Term, 
WoLFjB,  Administrator,  v.  Wolfe.  1 — 

WOLFK 
V. 

A  Ji  fa,  was  issued  in  May,  1848,  leyied  on  a  wagon,  and  returned  in  June  WoIiFS. 
of  that  year,  with  an  indorsement  that  the  wagon  was  not  sold  for  want 
of  a  buyer.  Its  return-day,  by  the  R.  S.  1843,  was  in  May,  1849.  In 
March,  1849,  another  Ji,  fa,,  instead  of  a  vendi.,  was  issued  on  the  same 
judgment,  levied  on  said  wagon,  and  returned  on  the  13th  of  that  month, 
with  a  like  indorsement.  Held,  that,  under  the  B.  S.  1843,  the  lien  of 
the  first  ^.  fa,  continued  until  May,  1850,  and  the  wagon  remained  liable 
to  be  sold  on  a  vendi.  issued  before  that  time.  Held,  also,  that  the  is- 
suing of  the  second  Ji.  fa,  was  irregular,  and  did  not  affect  the  right  to 
issue  a  tendi,  subsequently  on  the  first. 

ERROR  to  the  Vigo  Circuit  Court.  Monday, 

Perkins,  J. — Trial  of  the  right  of  property. 

JEphraim  S,  Wolfe  filed  with  a  justice  of  the  peace  a 
claim  to  a  tworhorse  wagon  which  had  been  taken  by  a 
constable  on  an  execution  in  favor  of  D.  /.  Wolfe^  admin- 
istrator upon  the  estate  of  Jacob  Wdfe^  deceased,  against 
John  Farmer  and  John  Kay.  The  claim  was  filed  on  the 
13th  of  November,  1849. 

The  cause  went  by  appeal  to  the  Circuit  Court.  Judg- 
ment there  for  the  plaintiff^  and  a  motion  for  a  new  trial 
overruled.  

The  evidence  is  upon  the  record,  and  show^^y||jVAft^ 
execution  issued  and  was  levied  upon  said  wflporse 
wagon  in  May,  1848,  and  that  said  execution wa|tffe-9||J0iWM 
turned  June  20th  of  the  same  year,  with  an  indMfflient        ^^ 
that  said  wagon  was  not  sold  for  want  of  a  buy^.  ^JJplfcA*^^ 
plaintifif  purchased  the  wagon  of  one  of  the  exefcutLon^ 
defendants  in  the  fall  of  1848.     On  the  7ih  of  3^rc^ 
1849,  a  new  ^.  fa,,  instead  of  a  vendi.,  issued  to  the  same 
constable,  upon  the  same  judgment,  which  he  levied  on 
said  wagon,  and,  on  the  2dd  of  the  said  month,  returned 
with  the  indorsement  that  said  wagon  remained  unsold 
for  want  of  a  buyer. 

During  the  existence  of  the  first  execution,  and  subse- 
quently, the  return- day  of  an  execution  was  at  the  end 
of  a  year  from  its  issue ;  and  it  is  enacted  in  the  R.  S.  of 
1843,  p.  750,  that  when  an  execution  is  levied  upon  pro- 
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May  Tem,   perty  and  returned  with  an  indorsement  that  said  pro- 

1 —  perty  is  not  sold  for  want  of  bidders,  *^such  levy  and 

""^^      return  shall  continue  and  constitute  a  lien  on  the  pro- 

Blim<».     perty  remaining  unsold,  by  virtue  of  which  the  same  may 

be  held  and  sold  on  a  writ  of  venditioni  exponas^  if  issued 

before  the  return-day  next  after  the  return-day  of  such 

previous  executions." 

The^.  ^.  first  levied  on  the  wagon  in  question  was 
issued  in  3fay,  1848,  and  its  return-day  was,  therefore, 
in  Ma^j  1849.  The  return-day  of  an  execution  next  after 
that  would  be  in  ilfay,  1850.  Till  that  time,  as  we  under- 
stand the  statute,  the  lien  of  the  first  execution  continued, 
and  the  property  remained  liable  to  be  sold  on  a  vendi. 
issued  before  that  time. 

The  claim  in  this  case  was  filed  in  November^  1849, 
while  the  property  was  held  by  the  execution,  and  hence, 
could  not  be  sustained. 

The  second^,  fa.  was  irregular,  but  it  would  not  pre- 
vent the  issue  of  a  vendL  on  the  return  to  the  first,  at  any 
time  before  Jlfoy,  1850. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

8.  B.  OookinSy  for  the  plaintiff*. 

/.  P.  Us?iery  for  the  defendant. 


Beckett  v.  Bledsoe. 

A.  being  the  owner  ef  land  mortgaged  to  the  school  iund,  and  being  abont 
to  remove  to  another  state»  appointed  B.,  who  lived  near  the  land*  his 
agent  to  lease  it,  Ac,  and  to  renew  the  mortgage  at  the  expiration  of  the 
time  it  had  to  run.  B.  leased  the  land,  Ac.,, but  did  not  renew  the  mort- 
gage, an  affidavit  of  the  prineipal  being  neeessaiy  for  that  purpose. 
The  land  was  told,  for  the  non-payment  of  the  mortgage,  and  B,  became 
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thepurcliBseryUidraoerredadded.    More  than  nine  months  elapMd  after    Hay  Term, 
B.  knew  he  conld  not  reneir  the  mortgage,  before  said  sale.   B.  afterwards        1853. 
sold  to  C,  an  innocent  purchaser  without  notice  of  his  agenc/,  for  a  larger      Bbokrt 
sam  than  the  price  paid  by  him,  and  left  the  state.    A.,  without  haying  t. 

demanded  of  B.  an  account,  filed  his  bill  against  B.  and  C,  praying  Bxxdbox. 
that  the  land  might  be  conveyed  to  him,  and  for  general  relief.  HM, 
that  it  was  the  duly  of  B.,  as  soon  as  he  ascertained  that  he  conld  not 
renew  the  mortgage,  to  give  A,  notice;  and  that  B.'«  purchase  must  be 
regarded  as  a  mere  trust  for  the  benefit  of  A.,  who  was  entitled  to  the 
profits  made  by  B.  on  the  sale.  Hdd,  also,  that  B.'s  non-residence  ex- 
cused a  demand  for  an  account  before  suit  Held,  also,  that  C/s  title 
could  not  be  disturbed. 
The  residence  of  9.  in  another  and  distant  state,  and  his  ignorance  of  the  A 

fraud  practised  by  ^,  was  also  held  to  excuse  what  would  else  have  v 

been  an  improper  delay  in  bringing  said  suit. 

ERROR  to  the  Hendricks  Circuit  Court.  MeiMiay, 

Pjb&kins,  J. — Bledsoe  filed  a  bill  in  the  Hendricks  Circuit 
Court,  stating  that  in  1837  he  received  a  conveyance  of  a 
tract  of  land  of  one  Damd  Smithy  twenty-five  acres  of 
which  was  encumbered  by  a  mortgage  previously  given 
by  said  Smith  to  the  commissioner  of  the  school  fund  for 
55  dollars,  due  the  16th  of  November j  1888,  with  6  per 
cent,  interest,  payable  annually  in  advance;  that  he  took 
and  retained  possession  of  said  land  till  the  spring  of 
1838,  when  he  removed  to  Arkansas,  where  he  has  since 
resided ;  that  previous  to  leaving,  he  paid  the  interest  on 
said  mortgage  up  to  the  16th  of  November,  1837,  and  ap* 
pointed  Beckett,  who  resided  near  the  land,  his  agent  to 
lease  said  land  for  him,  attend  to  paying  the  interest  on 
the  mortgage  out  of  the  rents,  and  to  renew  said  mort- 
gage on  the  expiration  of  the  time  it  had  to  run;  that 
Beckett  leased  the  land,  received  the  rents,  but  did  not 
pay  the  interest  on  said  mortgage  nor  renew  it,  but  per- 
mitted the  school  commissioner  to  sell  the  land,  which  he 
did  in  August,  1839,  Beckett  himself  becoming  the  pur- 
chaser, at  100  dollars,  and  receiving  the  deed  from  the 
commissioner  in  his  own  right;  that  he,  Beckett,  kept  and 
enjoyed  the  use  of  said  land  till  September,  1849,  when  he 
sold  it  to  one  Bunton  for  325  dollars,  and  left  the  state  for 
parts  unknown.  Prayer  that  the  land  be  conveyed  to  the 
plaintiff  in  the  bill,  and  for  general  relief. 
Vol.  IV.— 33 
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Hay  Term,       Notice  of  the  pendency  of  the  bUl  was  given  by  publi- 
^^^^'      cation. 

Bkxbtt  Bunton  answered,  denying  notice  of  BeckeWs  agency, 

Blbdsos.     and  asserting  his  purchase  to  have  been  made  in  good 
faith. 

Beckett  answered,  admitting  his  agency,  his  reception 
of  rents  to  the  amount  of  40  dollars,  his  agreement  to 
re-mortgage  the  land,  &c.,  and  says  in  excuse  for  not 
doing  it,  that  he  found  it  required  an  affidavit  which  he 
•^  could  not  make,  but  which  it  was  necessary  that  Bledsoe^ 
^  his  principal,  should  make,  and  further^ ays  that  afler  he 
purchased  and  received  a  deed  for  the  land  of  the  school 
commissioner,  he  wrote  and  deposited  in  the  post-office  a 
letter  to  Bledsoe^  informing  him  that  he  could  have  the 
land  by  paying  the  100  dollars.  The  reception  of  this 
letter  by  Bledsoe,  and  the  writing  of  it,  even,  by  Beckett^ 
are  denied  by  the  replication  to  the  bill,  and  there  is  no 
proof  of  either  of  the  allegations.  Beckett,  in  his  answer, 
further  admits  the  sale  to  Bunton^  and  his  removal  from 
the  state,  which,  he  says,  was  to  Iowa. 

The  cause  was  submitted  to  the  Court  on  the  bill,  an- 
swers, and  replication,  and  the  Court  decreed  that  the  bill 
should  be  dismissed  as  to  Bunton,  that  Beckett  should  pay 
to  Bledsoe  the  40  dollars,  without  interest,  admitted  to 
have  been  received  for  rent,  and  the  200  dollars  received 
from  Bunton,  over  and  above  the  100  dollars  paid  for  the 
land,  with  interest  for  two  years  thereon,  making  in  all, 
says  the  decree,  the  ^'sum  of  263  dollars,  to  be  leyied  as  a 
judgment  at  common  law,  and  also  his  costs,"  &c. 

There  is  plainly  a  clerical  error  in  stating  the  aggre- 
gregate  amount  of  this  decree. 

Beckett  brings  the  case  to  this  Court,  and  contends  that 
said  decree  is  erroneous — 

1.  Because  no  dem'and  for  an  accounting  was  made 
upon  him  before  the  filing  of  the  bill. 

But  his  non-residence  excused  the  making  of  a  demand. 
West  V.  Chase,  3  Incl.  R.  301. 

2.  Because  he  had  a  right  to  make  the  purchase  and 
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sale  of  the  land  as  he  did,  and  retain  the  profit  for  his 
own  benefit. 

In  this  we  think  he  is  in  error.  The  agent,  in  this  case, 
was  goilty  of  negligence  amounting  to  a  breach  of  duty, 
in  failing,  when  he  discovered  that  he  could  not  re-mort- 
gage the  property,  immediately  to  notify  Bledsoe  of  the 
fact,  that  he  might  devise  ways  and  means  to  save  it  from 
sale.  More  than  nine  months  elapsed  after  the  agent, 
Becketty  knew  that  he  could  not  re-mortgage,  before  the 
sale.  By  withholding  information  of  the  fact  from  his 
principal,  the  agent  was  enabled  to  obtain  the  property 
at  a  sacrifice;  and  to  hold,  as  a  general  rule,  that  such  a 
transaction  could  be  supported,  would  furnish  the  strong- 
est inducement  to  the  practice  of  bad  faith  on  the  part  of 
agents.  Beckett  must  be  regarded,  after  his  purchase,  as 
a  trustee,  holding  the  land  for  the  benefit  of  Bledsoe;  and 
as  BunUm  purchased  without  notice  of  the  trust,  it  was 
rig^t  to  abstcdn  from  disturbing  his  title,  and  to  decree 
that  the  profits  made  by  Beckett  in  the  transaction,  should 
be  paid  to  Bledsoe. 

The  only  circumstance  in  the  case  against  the  latter  is 
his  delay  in  asserting  his  title  to  the  land;  but  his  resi- 
dence in  a  distant  state,  and  his  entire  ignorance  of  the 
firaud,  excuse  that. 

We  have  said  that  there  is  an  error  in  the  statement  of 
the  amount  of  the  decree.  The  Court  below  intended  to 
give,  as  is  stated  in  the  finding,  to  Bledsoe^  the  amount  of 
rent  admitted,  40  dollars;  the  amount  for  which  Beckett 
sold  the  land  over  what  he  paid  for  it,  225  dollars ;  inte- 
rest for  two  years  on  this  latter  sum,  27  dollars ;  making, 
in  aU,  292  dollars. 

The  decree  will  be  corrected  accordingly,  and  affirmed 
for  that  amount,  with  interest  firom  its  rendition  below. 

Per  Curiam, — ^The  decree,  as  above  corrected,  is 
afiirmed  with  costs. 

C.  C.  Navey  for  the  plaintiff. 

/.  8.  Harveyy  for  the  defendant. 


May  Term, 
1853. 

BxoKxn 

▼. 
Bledsos. 
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May  Term, 

HoTCHKiss  and  Others  v.  Jones. 

HOICBKIBB 
T. 

JoNn.        Ib  repleyin,  only  compensatory  damageB  can  be  giren. 

In  repleyin,  where  no  damages  are  alleged,  the  amount  of  the  recoTeiy 
cannot  exceed  the  alleged  value  of  the  property. 

It  appeared  by  the  briefs  of  the  counsel  in  a  cause  that  judgment  had  been 
rendered  for  more  than  was  due,  in  order  to  give  the  Supreme  Court  ju- 
risdiction and  extract  an  opinion  on  certain  points  supposed  to  be  at  issue 
in  the  case;  and  the  character  of  the  proceedings,  as  shown  by  the  re- 
cord, indicated  that  such  was  the  fact.  The  Supreme  Court  affirmed  the 
judgment,  without  inyestigating  the  grounds  on  which  it  was  rendered. 

Monday,  ERROR  to  the  Tgfpecanoe  Circuit  Court. 

RoACHB,  J. — JaneSy  the  plaintiff  below,  commenced  an 
action  of  replevin  before  a  justice  of  the  peace  for  the 
unlawful  taking  of  two  hogs,  of  the  value,  as  alleged  in 
the  affidavit,  of  8  dollars. 

The  case  was  appealed  to  the  Circuit  Court.  There 
the  cause  was  submitted  to  the  Court  for  trial.  The  find- 
ing and  judgment  of  the  Court  are  in  the  following 
words : 

*^  And  the  Court,  after  hearing  the  evidence  and  being 
fully  advised  in  the  premises,  do  find  for  the  plaintiff,  and 
assess  his  damages  at  twenty-one  dollars.  It  is  therefore 
considered  by  the  Court  now  here,  that  the  said  plaintiff 
do  have  and  recover  of  and  firom  said  defendants  the  said 
sum  of  twenty-one  dollars  in  damages,  and  also  the  costs 
and  charges  in  this  behalf  paid,  laid  out  and  expended." 

In  the  affidavit  filed  before  the  magistrate,  which  is  the 
only  cause  of  action,  the  whole  value  of  the  property  al- 
leged to  have  been  taken  is  only  8  dollars,  and  no  dam- 
ages whatever  are  claimed.  The  transcript  of  the  justice 
shows  that  the  property  had  been  delivered  to  tiie  plaintiff 
on  his  giving  the  requisite  bond.  In  addition  to  his  pro- 
perty, the  Circuit  Court  has  given  him  a  judgment  of  21 
dollars  in  damages. 

There  could  have  been  but  one  purpose  in  the  parties, 
in  procuring  the  rendition  of  such  an  extraordinary  judg- 
ment—one  entirely  unwarranted  by  the  cause  of  action, 
and  inconsistent  with  the  nature  of  the  action.    The  affi- 
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davit  claims  the  property  to  have  been  of  the  valae  of  only   May  Term, 

8  dollars,  and  no  damages  are  alleged.    It  is  an  action  in : — 

which  only  compensatory  damages  are  to  be  given.    Un-        ^!^ 
der  no  circumstances  could  there  have  been  a  judgment   Eluworth. 
for  more  than  8  dollars,  the  alleged  value  of  the  hogs. 
But  the  transcript  shows  that  the  hogs  had  been  delivered 
to  the  plaintiff  below. 

It  is  asserted  by  the  defendant's  counsel,  in  their  brief, 
that  the  judgment  was  thus  rendered  by  an  agreement  of 
the  parties,  in  order  to  give  jurisdiction  to  this  Court  and 
extract  an  opinion  upon  certain  questions  supposed  by 
them  to  be  at  issue  in  the  case.  The  counsel  for  the 
plaintiffs  in  error,  in  replying  to  that  portion  of  the  de- 
fendant's brief,  do  not  deny  that  such  was  the  fact;  but 
insist  that  we  must  look  to  the  record  to  determine  our 
jurisdiction.  The  character  of  the  proceedings,  as  shown 
by  the  record,  leaves  no  doubt  on  our  minds  that  such 
was  the  fact.  This  is  just  as  objectionable  as  if  the  suit 
had  been  fictitious  in  its  origin. 

We  do  not,  therefore,  look  into  the  questions  sought  to 
be  raised  in  the  case,  but  afiirm  the  case  without  investi- 
gating the  grounds  on  which  it  was  rendered.  See  Breto- 
ingion  v.  lawey  1  Ind.  R.  21. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

O.  8.  Orth  and  E,  H.  Brackett,  for  the  plaintiffs. 

R.  C  Qr^oryy  for  the  defendant. 


Buflrr  V.  Ellsworth. 


Debt  upon  ft  promiMoiy  note  under  seal.  Fleft,  thftt  the  note*  ftnd  tiro 
others,  were  giyen  by  the  defendant  to  the  plaintiff  in  conaidcrstion  of 
the  sale  of  a  tract  of  land  therein  described,  and  for  no  other  considera- 
tion ;  which  land  the  latter  agreed  to  convey  to  the  former,  by  good  war- 
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May  Term,       ranty  deed,  on  the  payment  of  said  notes.    Avennent,  that  one  of  the 

1853.  notes  had  been  paid,  to- wit,  Ac.,  and  that,  before  the  bringing  of  the 

Ttf  A»»f.wy  "      Buit,  both  of  the  remaining  notes  were  due,  but  that  the  plaintiff  did 

▼.  not,  before  the  bringing  of  the  suit,  convey  or  offer  to  conyey  to  the  de- 

Dob.  fendant  the  land  upon  the  payment  of  the  notes.    Hdd,  that  the  plea 

was  good. 

Ju^'  ERROR  to  the  Tippecanoe  Court  of  Common  Pleas. 

RoAGHE,  J. — ^Debt  on  a  promissory  note  under  seal. 

Plea,  that  the  note  sued  on  and  two  others,  were  given 
by  the  said  defendant  to  the  said  plaintiff,  in  considera- 
tion of  the  sale  of  a  certain  tract  of  land  therein  described, 
and  for  no  other  consideration;  which  said  land  the  latter 
agreed  to  convey  to  the  former,  by  good  warranty  deed, 
on  the  payment  of  said  notes.  Averment,  that  one  of 
said  notes  had  been  paid,  to-wit,  &c.,  and  that  before  the 
bringing  of  this  suit,  both  of  the  remaining  notes  were 
due,  but  that  the  said  plaintiff  did  not,  before  the  bring- 
ing of  this  suit,  convey  or  offer  to  convey  to  defendant 
the  said  land,  upon  the  payment  of  said  notes. 

This  plea  is  similar  to  the  pleas  in  Ireland  v.  Chaunceg, 
anUj  p.  224,  and  EUis  v.  JEhMard^  ante^  p.  206,  which  were 
held  to  be  good. 

The  demurrer  should  have  been  overruled. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

R.  C.  Ch^oryy  R.  Jones^  and  TT.  F,  Lane^  for  the  plain- 
tiff. 

/.  A.  WiUtachj  for  the  defendant. 


Mabklbt  v.  Doe  on  the  demise  of  Studebaker. 

Mofuisy,  ERROR  to  the  Wells  Circuit  Court. 

^^  '  Davison,  J. — This  was  an  ejectment  for  twenty  acres  of 
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land  in  WeBs  county,  being  all  that  part  of  the  north-east  ^^7  '^«ni^> 

fraction  of  the  south-east  quarter  of  section  eighteen,  in '. — 

township  twenty-six  north,  of  range  thirteen  east,  west  of    ^^^^^^"^ 
the  line  running  north  and  south,  and  dividing  the  said       I>ox. 
south-east  quarter  and  the  north-east  quarter  of  said  sec- 
tion. 

The  cause  was  submitted  to  a  jury.  Verdict  for  the 
plaintiff.  Motion  for  a  new  trial  overruled,  and  judgment 
upon  the  verdict. 

Upon  the  trial,  the  plaintiff  gave  in  evidence  a  patent 
from  the  United  States  to  Abraham  Stwdebaker  for  the  east 
half  of  the  north-east  quarter,  and  the  north-east  fraction 
of  the  south-east  quarter  of  section  eighteen,  in  township 
twenty-six  north,  of  range  thirteen  east.  He  then  gave 
in  evidence  a  deed  in  fee  for  the  land  described  in  said 
patent,  from  Abraham  Studebaker  to  the  lessor  of  the 
plaintiff;  and  proved  that  the  land  in  dispute  lay  on  the 
north-east  side  of  the  Wabash  river,  and  south  of  a  line 
drawn  from  quarter-post  to  quarter-post  of  the  original 
survey  from  east  to  west  through  the  center  of  said  sec- 
tion, and  west  of  a  line,  as  appeared  from  a  plat  given  in 
evidence  by  the  defendant,  drawn  from  north  to  south 
through  the  center  of  the  south-east  quarter  of  said  sec- 
tion. 

The  plaintiff  here  rested. 

The  defendant  gave  in  evidence  a  patent  from  the 
United  States  for  the  west  half  of  the  north-east  quarter, 
and  the  north-east  fraction  of  the  north-west  quarter  of 
section  eighteen,  in  township  twenty-six  north,  of  range 
thirteen  east.  He  also  gave  in  evidence  an  exemplifica- 
tion of  the  transcripts  of  the  plat  of  said  township,  under 
the  certificate  of  the  commissioner  of  the  general  land- 
ofiice  of  the  United  States;  and  proved  that  he  had  been 
in  possession  of  the  land  in  controversy  for  the  last  ten 
years,  and  had  made  valuable  improvements  thereon. 

The  evidence  here  closed,  and  the  Court  gave  various 
instructions  to  the  jury ;  but  as  they  appear  to  be  unex- 
ceptionable, and  present  no  point  for  our  consideration, 
we  will  not  give  them  any  further  notice. 
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May  Term,       Thig  judgment  must  be  aflirmed.    The  record  contains 

—  all  the  evidence  in  the  cause.    We  have  examined  it  care- 

"^^      fully,  and  are  satisfied  that  the  land  in  dispute  is  a  part 
Th»  9»ai«.    Qf  tiie  north-east  fraction  of  the  south-east  quarter  of  sec- 
tion eighteen,  in  township  twenty-six  north,  of  range  thir- 
teen east,  and  is,  therefore,  covered  by  Studebaker^s  patent ; 
and  that  the  defendant  has  failed  to  establish  title  to  any 
portion  of  that  fraction. 
The  motion  for  a  new  trial  was  properly  overruled. 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
E,  A.  McMahon,  for  the  plaintifi*. 
R,  Brackenridge,  for  the  defendant. 
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Bepley  v.  The  State. 

Proceedings  in  fcxrm  similar  to  those  in  LindmlU  t.  The  State,  3  Ind.  R.  580, 
held  to  be  good  for  the  reasons  there  giren. 

Prosecution  for  a  nuisance  under  s.  17  of  the  act  of  March,  1853,  legnlat- 
ing  the  retail  of  spirituous  liquors.  There  was  evidence  tending  to 
prore  that  the  defendant,  on  a  single  occasion,  sold  liquof  by  a  leas 
quantity  than  a  gallon,  and  suffered  it  to  be  drank  in  his  house.  It  ap- 
peared also  that  he  had  bottles  of  diflerent  kinds  of  liquor  usual  in  re- 
tail establishments.  HM,  that  it  was  for  the  juiy  to  say  whether  Uiis 
eyidence  was  sufficient;  and  having  so  decided,  in  a  matter  peculiarly 
within  their  province,  the  verdict  ought  not  to  be  disturbed. 

Where  the  defendant  has  moved  in  arrest  of  judgment,  he  cannot  after- 
wards take  the  opinion  of  the  Court  on  the  sufficiency  of  the  evidence 
on  a  motion  for  a  new  trial,  unless  he  brings  himself  witUn  some  of  the 
recognised  exceptions. 

It  is  competent  for  the  legislature  to  declare  any  practice  deemed  injurious 
to  the  public  a  nuisance,  and  to  punish  it  accordingly. 

Whether  a  law  is  politic  or  expedient  or  necessary,  is  not  a  question  with 
which  the  courts  have  anything  to  do. 
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APPEAL  from  the  HamSUm  Cetnt  of  Common  Pleas.     u»y  Terw, 

Stuart,  J. — This  was  a  proseeutioii  for  a  nuisance,  un-      '    - 

der  the  17th  section  of  the  act  of  Marchy  185S,  regulating      ^^^^^ 
the  retail  of  spirituous  liquors.    Trial  by  jury.    Verdict   Tbb  State. 
and  judgment  for  the  state.  Monday, 

A  motion  to  quash  made  before  trial  was  correctly  ^^^  ^' 
overruled.    In  form  the  proceedings  are  similar  to  the 
case  of  LindviUe  v.  Tke  StaUj  decided  at  the  November 
term,  1852  (1);  and  for  the  reasons  there  given  are  sub- 
stantially good. 

There  was  evidence  tending  to  prove  that  BepUy^  on  a 
single  occasion,  sold  liquor  by  a  less  quantity  than  a  gal* 
Ion,  and  suffered  it  to  be  drank  in  his  bouse.  It  appeared 
also  that  he  had  bottles  of  different  kinds  of  liquor  usual 
in  retail  establishments.  It  was  for  the  jury  to  say  whe- 
ther this  evidence  was  sufficient.  Having  so  decided  in 
a  matter  peculiarly  within  their  province  to  decide,  we 
think  the  verdict  ought  not  to  be  disturbed.  4  Blackf. 
247. 

There  is  a  technical  point,  well  settled  in  the  books,  but 
often  overlooked  in  practice,  which  would  restrain  us 
from  disturbing  the  verdict,  if  we  were  otherwise  so  dis- 
posed. The  defendant  moved  first  in  arrest  of  judgment. 
According  to  the  authorities  he  could  not  afterwards  take 
the  opinion  of  the  Court  below  on  the  sufficiency  of  the 
evidence,  by  a  motion  for  a  new  trial,  unless  he  had 
brought  himself  within  some  of  the  recognized  excep- 
tions, which  he  has  not  done.  In  the  order  in  which  they 
were  made  the  one  motion  was  fatal  to  the  other.  Bo- 
gers  V,  Maxuxlly  €mtey  243. — ^2  Ind   117. 

The  constitutional  question  so  elaborately  argued  by 
counsel,  does  not  arise  in  the  record.  The  17th  section 
is  not  liable  to  any  objection  of  that  kind.  It  is  compe- 
tent for  the  legislature  to  declare  any  practice  deemed 
injurious  to  the  pubhc  a  nuisance,  and  to  punish  it  ac- 
cordingly. This  is  fully  recognized  in  the  elaborate  liquor 
cases  decided  in  5th  Howard  U.  S.  R.  504,  et  iftfra. 

Whether  the  law  is  politic  or  expedient  or  necessary, 
18  not  a  question  with  which  the  courts  have  anything  to 
Vol.  IV--34 
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Maj  Term,   do.    That  lies  between  the  people  and  those  to  whom 
— izr^: —  they  delegate  the  temporary  power  of  making  lanffc.    If 
MosfTGoicnT  ^^  j^j  .g  ^^^  ^  reflection  of  public  sentiment,  neither  the 
^^'       responsibility  nor  the  remedy  lies  with  the  courts. 

No  inference  is  to  be  drawn  that  the  Court  considers 
the  whole  act  constitutional.  There  is  sufficient  in  the 
statute,  independent  of  the  parts  which  counsel  deem  un- 
constitutional, to  execute  the  17th  section  and  support  the 
judgment  of  the  Court  below;  2  Blackf.  8;  and  this  is  all 
which  the  case  at  bar  brings  judicially  before  us. 
Per  Curiam. — ^The  judgment  is  aflkmed  with  costs. 
W,  Qarver^  for  the  appellant. 

D.  C.  Chipman,  /.  BMnsm,  R.  A.  BUeg,  N.  B.  Tii^lor, 
and  /.  CSofrum,  for  the  state. 

(1)  3  Ind.  R.  580. 


MoNTGOM£EY  and  Another  v.  Doe  on  the  demise  of  Pcaksok. 

A  bill  of  exceptions,  in  noticing  the  evidence  given  at  the  trial,  after  stat- 
ing the  BubmuBsion,  ^c,  proceeded,  "  The  plaintiff,  to  suppoit  tlio  iaeae 
on  hit  part,  proTod/*  Ac.,  (setting  out  certain  erideace).  It  then  pm- 
oeeded  thus:  "  The  defendant  then  read  in  eridence/'  Ac.,  setting  oat 
certain  other  evidence.  Immediatelj  following  were  these  words:  "  And 
the  Court  being  sufficiently  advised,  take  time,"  Ac.  Hdd,  that  the  lan- 
guage did  not  show  with  sufficient  certainty  that  the  bill  contained  all 
the  evidence  given  at  the  trial. 

Mi^nday,  ERROR  to  the  Pike  Circuit  Court. 

Stuaet,  J. — Ejectment.  Trial  by  the  Court;  finding 
for  the  plaintiff*  below ;  motion  for  a  new  trial  overruled, 
and  judgment  on  the  finding. 

The  first  question  to  be  settled  is,  whether  the  bill  of 
exceptions  contains  all  the  evidence.  On  this  depends 
the  further  investigation  of  the  case  in  this  Court 

The  bill,  after  stating  the  submission,  &c.,  proceeds, 
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*'the  plaintiff  to  support  the  isaoe  on  his  part,  proved   ^^y  '^'«"B' 
thatf '  6lc.,  setting  out  certain  instruments  of  evidence,  . 


Burns  r.  Kerr. 

APPEAL  from  the  Jasper  Circuit  Court. 

PsRKnrs,  J. — Kerr,  for  the  use,  &c.,  sued  Bums  on  a 
sealed  note  for  50  dollars.  Six  pleas  were  filed,  setting 
up  want  of  consideration  and  fraud.  Replications  in 
denial  of  the  pleas.  Issues  of  fact.  Waiver  of  a  jury^ 
trial  by  the  Court,  and  judgment  for  the  plaintiff. 


V. 


title,  possession,  &c.    It  then  proceeds  further,  thus  : 

**  The  defendants  then  read  in  evidence,"  &c.,  setting  out       K^^- 

a  judgment,  recognizance,  sundry  executions,  a  aheriff^s 

deed,  dec.    Immediately  following  are  these  words :  "  and 

the  Court  not  being  sufficiently  advbed,  take  time  until 

the  next  term,  and  day  is  given,  &c." 

Does  this  bill  show  with  sufficient  certainty  that  it  con- 
tains all  the  evidence  submitted  to  the  Court  on  the  trial? 
On  the  authority  of  Beno  v.  Crane^  2  Blackf.  217,  and 
Lurton  v.  Carson,  id.  464,  we  must  conclude  that  it  does 
not.  There  is  nothing  in  the  phraseology  or  the  facts  to 
support  the  inference  that  all  the  evidence  is  embraced 
in  the  bill.  It  is  very  similar  to  Doe  v.  HaU,  2  Ind.  K. 
24,  and  the  ruling  in  that  case  must  be  regarded  as  con- 
clusive in  this. 

In  this  view  of  the  question,  there  is  no  other  point  ju- 
dicially before  us.  Th^e  Court  below  is  presumed  to  have 
had  sufficient  evidence  to  sustain  the  finding  and  judg- 
ment. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

S.  Judah,  for  the  plaintiffs. 

G.  G.  Dunn,  for  the  defendant. 


2§$  GASES  IN  THE  SUPREME  COURT 

Mftj  Term,       T|ie  cause  is  brought  to  this  Court  upon  the  weight  of 
~  •    -  the  evidence. 
Ci^  It  appears  that  the  note  was  given  by  Bums  to  Kerr 

Tr«  State.    fi>r  the  consideration  of  the  purchase  by  the  former  from 
the  latter,  of  a  claim  set  up  by  the  latter  upon  a  certain 
quarter  section  of  land  owned  by  the  United  &aies.    The 
note  was  given  in  1889.    At  that  time  the  sale  of  such 
claims  was  sanctioned  by  statute.    Acts  1884,  p.  60.    The 
improvement  shown  by  the  evidence  to  have  been  made 
by  Kerr  upon  the  land  claimed  was  very  small,  but  we 
do  not  see  how  we  can  distinguish  this  case  from  Owens 
V.  Burgetf  7  Blackf.  577 ;  and  the  plaintiff  in  this  Court 
has  not,  by  filing  a  brief,  aided  us  in  attempting  to  do  so. 
Per  Curiam, — The  judgment  is  affirmed,  with  2  per  cent, 
damages  and  costs. 
/.  Pettit  and  8.  A,  Huff,  for  the  appellant. 
D.  D,  Pratt,  for  the  appellee. 


Clark  v.  The  State. 


It  is  competent  for  the  Circuit  Oourt  to  which  a  change  of  Tenue  has  been 

granted,  to  change  the  venue  back,  upun  a  proper  application,  to  the 

same  Court  that  granted  it. 
A  party  by  consenting  to  a  change  of  renue  and  appearing  to  the  action 

in  the  Court  to  which  it  is  remored,  waives  his  right  to  complain  of 

any  irregularity  in  the  manner  of  the  change. 
A  cause  was  continued  by  the  Circuit  Court  until  the  next  term,  which 

was  then  fixed  by  law  for  OeCD6«r,  but  before  October  the  legislature 

dispensed  with  or  postponed  the  term  until  the  spring  thereafter.   Hdd, 

that  the  cause  was  not  discontinued. 
An  appearance  after  verdict  waives  a  discontinuance. 

Utadiw,  APPEAL  from  the  Henrv  Circuit  Court. 

Jhwh  6 

Prbkims.J. — OZtzrit  was  indicted  in  the.B!ni7y  Circuit  Court 
£br  an  assault  and  battery  with  intent  to  murder.  At  the 
fall  term,  1650,  he  obtained  a  change  of  venue  tp  the  Rusk 
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Gircuit  Court,  where  he  appeared,  at  the  spring  term,  1851,   ^«y  'I'c^i*"*' 

andapplied  for  acontinaanceto  the  next  term  of  said  Coort.  

The  continuance  was  refused ;  and  '^  thereupon  [says  the  ^^^rk 
record],  by  an  agreement  between  the  said  prosecuting  at-  I'qk  ^tatc. 
tomey  and  the  said  defendant,  this  cause  is  remanded  to 
the  Henry  Circuit  Court  for  trial,  and  the  trial  thereof  set 
for  the  Thursday  of  the  first  week  of  the  next  term  of 
said  Court."  The  defendant  entered  into  a  recognizance 
to  appear  thereat  accordingly.  At  that  term,  spring  term, 
1851,  he  did  appear.  He  applied  for  a  continuance,  and 
obtained  it,  to  the  next  term  of  said  Court.  At  said 
term,  fall  term,  1851,  he  appeared,  was  tried  by  a  jury, 
convicted,  and  assignee!  the  punishment  of  a  fine  and  two 
years'  service  in  the  penitentiary.  After  the  return  of 
the  verdict,  the  defendant  was  called  for  sentence,  and, 
not  appearing,  was  defaulted,  and  the  cause  was  con- 
tinued. At  the  succeeding  spring  term,  1652,  the  entry 
is  that  the  prosecuting  attorney  appeared  and;  on  his  mo- 
tion, the  cause  was  ^'continued  until  the  next  term  of  this 
Court."  The  next  entry  is  that  at  the  spring  term,  1853, 
^^  the  same  being  the  next  term  of  said  Court  after  the 
spring  term,  1852,"  comes  the  prosecuting  attorney,  "and 
the  said  defendant  in  person  and  by  counsel  comes  also, 
and  moves  the  Court  in  arrest  of  judgment,"  &c.;  which 
motion  was  overruled,  and  the  defendant  sentenced  upon 
the  verdict  of  the  jury.     It  is  assigned  for  error — 

1.  That  the  Court  had  no  jurisdiction  of  the  cause; 
and, 

2.  That  it  had  no  jurisdiction  of  the  person. 

Upon  the  first  assignment  it  is  argued  that  the  cause 
was  legally  removed  from  the  Henry  to  the  Rush  Circuit 
Court,  and  that  it  was  not  legally  returned  from  the  JRiuft 
to  the  Henry  Circuit  Court. 

We  think  there  is  nothing  in  this  point. 

It  was  competent  for  the  Rush  Circuit  Court  to  grant  a 
change  of  venue  in  the  cause  back  to  the  Henry  Circuit 
Court,  upon  a  proper  application.  It  did  grant  such 
change,  and  the  defendant  consented  to  it,  and  afterwards 
appeared  in  the  cause  in  the  latter  Circuit  Court.    If  there 
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May  Term, 
1853. 


Gla«k 

V. 

Thk  State. 


was  anything  irregular,  therefore,  in  the  manner  of  tak* 
ing  the  change,  it  was  waived  by  the  defendant.  In  Bos- 
ley  V.  Farquary  2  Blackf.  61,  where  an  objection  like  that 
in  this  case  was  made,  the  Court  said,  "  if  the  venue  had 
not  been  regularly  changed,  or  not  changed  at  all,  from 
Orange  to  Washington,  this  matter  should  have  been  rec- 
tified in  the  Washington  Circuit  Court  before  any  other 
proceedings  were  had  in  the  case.  As  no  objection  was 
then  made,  nor,  in  fact,  made  at  any  time  in  that  Court, 
none  can  avail  here.'*  And  in  Wilson  v.  Coles^  2  id.  402, 
where  the  cause  had  been  continued,  and  there  was  after- 
wards, in  the  same  term,  a  trial  of  it,  both  parties  being 
present,  it  was  held  there  was  no  error. 

Upon  the  second  assignment  of  error,  it  is  said  that  at 
the  time  the  continuance  was  entered  at  the  spring  term, 
1852,  the  law  fixed  the  next  term  of  the  Henry  Circuit 
Court  in  the  following  October;  but  afterwards,  and  be* 
fore  that  time,  the  term  in  October  was,  by  legislation, 
dispensed  with  or  postponed  until  the  spring  of  1853; 
and,  hence, it  is  insisted  that  there  was  a  discontinuance; 
but  we  do  not  think  so.  It  was  in  the  power  of  the  leg- 
islature to  change,  regulate,  and  fix  the  terms  of  the 
Court;  and,  though  the  time  of  holding  a  term  in  Henry 
county  was  fixed  at  a  more  remote  period  of  time  than 
had  been  designated  when  the  continuance  was  entered, 
still  the  continuance  was  to  "  the  next  term,"  and  no  term, 
in  fact,  intervened,  as  the  spring  term,  1853,  was  the  next 
term.    This  is  one  answer  to  the  objection. 

Another  is,  that  there  was  an  appearance  in  this  case 
on  the  motion  in  arrest  of  judgment  after  the  alleged  dis- 
continuance, and  an  appearance  waives  a  discontinuance 
that  may  have  happened  by  a  neglect  to  enter  the  proper 
continuance.  Our  statute  enacts  that  no  judgment  on  a 
verdict,  nU  dicil^  &c.,  shall  be  reversed  on  account  of  a  dis- 
continuance, &c.  R.  S.  1843,  p.  714.  Had  a  discontinu- 
ance happened  in  any  previous  stage  of  the  cause,  there- 
fore, the  appearance  and  verdict  would  have  cured  it  by 
^^Atute,  at  least  in  a  civil  case.  The  appearance  must 
jJso  waive  a  discontinuance  after  verdict.    The  proposi* 
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tion  is  a  general  one.    See  UwnMe  v.  Blandj  6  T.  R.  255.  May  Term, 

— Bouvier's  Law  Die,  Titles,  continuance  and  discontinu- - 

aiice. — ^Buirill's  Law  Die,  same  titles.  ^^ 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  Mueiia». 

FT.  Gros€y  for  the  plaintiff. 

R,  A.  RUejfy  for  the  state. 


Weston  v.  Murnan,  Administrator. 

A  note  giren  bj  one  of  seyeral  administrators,  admitting  a  sum  of  money 
to  be  due  from  the  intestate's  estate,  is  not  admissible  in  eWdenee  in  a 
suit  against  theeo-administrator,  unless  accompanied  by  proof  of  an  ori- 
ginal indebtedness  upon  whid^  the  note  was  founded;  and,  when  such 
pnxif  is  made,  the  note  becomes  only  j»rtifMi  fiicU  evidence,  liable  to  be 
disputed  on  sny  ground  which  would  have  been  valid  as  against  such 
original  ind^tedness. 

ERROR  to  the  Hancock  Probate  Court.  Mondav, 

RoACHE,  J. — In  the  Court  below  the  parties  went  into 
trial,  without  process^  by  agreement.  The  cause  of  ac- 
tion was  a  note,  as  follows : 

''FOruary  the  14th,  1845.  Due  David  Weston,  on  the 
estate  of  Joseph  Weston^  deceased,  forty-four  dollars  and 
eithly-three  cents,  by  settlement.  John  Weston^  Adminis- 
trator." 

On  the  trial,  an  agreed  state  of  facts,  signed  by  the 
parties,  was  filed,  in  which  it  was  admitted  that  the  note 
above  set  out  was  executed  by  John  Weston,  who,  at  the 
time  of  its  execution,  was  administrator  of  the  estete  of 
the  said  Joseph  Weston,  in  the  state  of  Arkansas;  that 
said  decedent  left  an  estete  in  that  stete,  upon  which 
letters  of  administration  had  been  granted  to  said  John. 

This  agreement  and  the  note  was  all  the  evidence  be- 
fore the  Court. 


27-2  GASES  IN  THE  SUPREME  COURT 

Ma^  Term.       The  finding  and  judgment  were  in  favor  of  the  de- 
]^?5?1_  fendant. 

WnroK  .pj^^  question  presented  by  the  state  of  facts  to  the 

McBNA.^.  Probate  Court,  was,  whether  a  note,  which  was  an  admis- 
sion that  a  sum  of  money  was  due  from  the  estate  in 
part  represented  by  him,  was  sufficient  evidence  in  a  suit 
against  a  co-administrator,  to  authorize  a  judgment 
thereon  against  him. 

We  are  of  opinion  it  was  not. 

In  James  v.  Hackkjfy  16  Johns.  R.  273,  it  was  held  that 
such  a  note  was  admissible,  and  was  pima  facie  evidence 
against  the  co-administrator. 

The  doctrine  in  that  case  was  subsequently  reviewed, 
and,  after  a  full  discussion,  overruled  in  Mclniire  v.  Mor- 
risy  Administrator,  14  Wend.  90.  See,  also,  the  same 
point  decided  in  Hammon  v.  Huntley^  4  Cow.  493,  and  in 
Forsyth  v.  Qansony  5  Wend.  558. 

The  doctrine  held  in  the  latter  oases  are  abundantly 
sustained  by  the  authorites  cited,  and  by  the  reasoning  of 
the  Court. 

We  are  therefore  disposed  to  regard  it  as  the  settled 
law,  that  a  note  given  by  one  of  several  administrators, 
admitting  a  sum  of  money  to  be  due  from  the  intestate's 
estate,  is  not  admbsible  in  evidence  in  a  suit  against 
the  co-administrator,  unless  accompanied  by  proof  of  an 
original  indebtedness  upon  which  such  note  waa  founded : 
and  that  when  such  proof  is  made,  the  note  becomes  only 
frima  facie  evidence,  liable  to  be  disputed  on  any  ground 
which  would  have  been  valid  as  against  such  original  in- 
debtedness. 

In  the  case  at  bar,  there  was  no  proof  of  indebtedness 
of  die  decedent  to  the  plaintifi*,  or,  indeed,  of  any  con- 
sideration whatever  for  the  note. 

Per  Curiam, — ^The  judgment  is  affirmed  with  costs. 

R.  A.  RUey,  for  the  plaintifi*. 

T.  D.  Walfolt,  for  the  defendant. 
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Mftj  Term. 
1853. 


Ross  V,  Helton.  Rom 


T. 

Hilton. 


Ib  a  suit  brooght  upon  the  common  count  for  goods  sold,  the  parties,  dur- 
ing the  pendency  of  the  action,  entered  into  a  written  agreement,  which 
was  made  a  rule  of  Court,  by  their  consent,  by  which  the  cause  was 
submitted  to  A.,  B.,  and  C.  for  their  award,  at  the  award  of  any  two  of 
them,  ^c,  and  said  arhUratar$  after  being  duly  sworn,  should  inTesti- 
gate  and  report  to  the  Court,  4e.,  the  result  of  their  inyestigation  of  all 
accounts  in  issue  between  the  parties,  Ac.  Held,  that  this  was  a  *'  refer- 
ence," under  the  R.  S.  1843. 

An  objection  that  a  report  of  referees  was  filed  in  vacation  anil  not  in  open 
Court,  must  have  been  made  before  the  Court  below,  or  it  will  not  be 
noticed  on  error. 


ERROR  to  the  Lawrence  Circuit  Court.  Monday, 

RoACHB,  J. — Ross  recovered  a  judgment  for  82  dollars 
against  Hdtan^  by  default,  before  a  justice  of  the  peace, 
in  an  action  of  assumpsit.  The  case  was  taken  by  ap- 
peal to  the  Circuit  Court.  At  the  first  term,  the  plaintiff 
filed  a  formal  declaration  containing  the  common  counts 
for  goods  sold.  The  defendant  pleaded  non  assumpsit, 
payment,  and  the  statute  of  limitations.  At  this  stage 
of  the  proceedings,  the  parties  entered  into  the  foUowing 
agreement: 

"  It  is  agreed  between  the  parties  aforesaid  that  a  cause 
now  pending  in  the  Lawrence  Circuit  Court,  in  which 
James  Ross  is  plaintiff  and  Andrew  Helton  is  defendant, 
shall  be  referred  to  Joseph  Henderson,  James  H,  Anderson^ 
and  Josepkus  Hostetter^  for  their  award  herein,  or  the 
award  of  any  two  of  them ;  and  said  arbitrators,  or  any 
two  of  them,  shall  meet  at  such  time  as  may  be  agreed 
on,  and  at  HelUmsvilie,  of  which  time  and  place  each  party 
shall  have  three  days'  notice,  unless  the  time  is  agreed 
on;  and  said  arbitrators^  after  being  duly  sworn,  shall  in- 
vestigate and  report  to  this  Court,  at  its  next  term,  the 
result  of  their  investigation  of  all  accounts  now  in  issue  be- 
tween the  said  parties,  as  appears  from  the  pleading  in 
the  cause;  and  to  that  end  may  cause  to  come  before 
them  such  witnesses  as  either  party  may  desire,  and  them 
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May  Term,    to  examine  on  oath  in  relation  to  said  accoontB.  (Signed) 

: —  James  RosSy  Andrew  Helton.^^ 

^^  This  agreement  was  thereupon  made  a  rule  of  Court, 

Helton,      by  the  consent  of  the  parties,  and  entered  of  record  ac- 
cordingly. 

At  the  next  term  of  the  Court,  both  parties  appeared, 
and  the  award  or  report,  signed  by  the  three  individaals 
named  in  the  rule,  having  been  filed  in  vacation,  on  nio- 
tion  was  duly  entered  of  record. 

The  award  or  report  was  a  general  finding  of  the  mat- 
ters in  dispute,  in  favor  of  the  defendant,  and  taxed  the 
costs  against  the  plaintiff. 

A  rule  was  taken  against  Helton^  to  show  cause  why 
judgment  should  not  be  rendered  against  him  on  the  re- 
port. 

Cause  was  shown  by  filing  exceptions.  The  Court, 
after  hearing  all  the  evidence  produced  by  the  parties, 
overruled  the  exceptions,  and  rendered  a  final  judgment 
in  accordance  with  the  report. 

But  one  error  is  complained  of  here. 

The  plaintiff  in  error  insists  that  the  Court  was  mis- 
taken in  assuming  this  to  be  the  case  of  a  ''rule  of  re- 
ference" for  a  report,  when  it  was, in  fact,  ''a  submission 
to  arbitrators"  for  an  award;  and  that  being  an  award, 
no  judgment  could  be  rendered  upon  it,  because  some  of 
the  formalities  prescribed  by  the  statute  relative  to  arbi- 
trations, had  not  been  complied  with. 

It  is  unnecessary  to  examine  whether  there  is  any  ma- 
terial difference,  under  our  statute,  between  an  ''  arbitra- 
tion" and  a  "reference;"  for  the  agreement  and  the  rule 
of  Court  which  followed  it,  possessed,  substantially,  ail 
the  characteristics  of  a  ''reference."  See  ss.  22^  23, 
24  and  25,  c.  45,  R.  S.  1843.  It  was  "in  a  suit  pend- 
ing in  Court,  where  the  parties  had  accounts  to  pro- 
duce," and  it  "  referred  the  investigation  of  all  accounts 
in  issue  between  the  parties,"  "by  rule  of  Court," 
to  the  three  individuals  "mutually  chosen  by  them,  in 
open  Court."  These  were  the  substantial  and  effective 
parts  of  the  agreement  and  rule,  and  must  decide  their 
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character.    The  employment  of  the  words  "award"  and   May  Term, 

"  arbitrator,"  cannot  vary  the  legal  construction  of  the 1-   . 

rule.     See  Cones  v.  Vanosdol,  ante,  p.  248.  aS'sI^mt. 

The  plaintiff  also  insists,  that  conceding  this  to  have  vule  Rail- 
been  a  "reference,"  the  Court  still  erred,  because  the        pant 
record  shows  that  it  had  been  filed  in  vacation,  and  not    ^cManus 
in  open  Court,  as  required  by  the  agreement  of  the  par- 
ties.    This  ol]jection  was  not  made  below,  and  is  now 
started  here  for  the  first  time.    It  is  too  late.    The  plain- 
tiff was  present  in  Court  when  the  report  was  ordered  to 
be  entered  of  record.     He  could  then  have  interposed 
the  objection,  and  opposed  its  being  entered.    If  made 
then,  the  other  party  might  have  had  it  in  his  power  to 
procure  the  attendance  of  the  referees,  and  have  had  the 
report  filed  in  open  Court,  in  formal  compliance  with  the 
terms  of  the  agreement. 

Having  failed  to  raise  the  objection  at  the  proper  time, 
he  must  be  regarded  as  having  waived  it. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

/.  S.  WaUs,  for  the  plaintiff. 

G.  G,  Dunn,  for  the  defendant. 


The  Rcjshvillb  and  Shelbyville  Railroad  Company  v. 
McManus. 

Where  it  seems  by  a  statement  in  the  record  Uiat  a  demurrer  was  filed  and 
sustained  to  a  pleading,  Vut  the  demurrer  itself  does  not  appear,  no 
question  can  arise  upon  it  on  error. 

In  a  suit  to  recorer  the  amounts  of  an  engineer's  estimates  for  work  done 
for  a  railroad  company,  the  declaration  left  the  amounts  blank,  and 
the  Court  allowed  the  plaintiff  to  supply  the  blanks  by  inserting  the 
amounts.    The  defendant  haying  ttpplied  for  a  oonttnuaace.  without 
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May  Term, 
1853^ 

RUSHTILLE 

▲VD  Shxlbt- 

TILLK    RaIL- 

ftOAO  Go. 

▼. 

McManus. 


showing  that  he  was  prejadiced  by  the  ameodment,  hdd,  that  the  con- 
tinuance  was  properly  refused. 

Where  several  facts  mast  be  proved  to  maintain  the  issue,  the  Oourt  must 
admit  any  legitimate  evidence,  whenever  offered,  tending  to  establiah 
either  fact. 

If  the  party  adducing  such  evidence  does  not  also  adduce  evidence  tend- 
ing to  establish  the  other  facts,  the  Court  should,  when  requested,  in- 
struct the  jury  to  disregard  the  evidence  as  to  that  fact. 

Where  the  bill  of  exceptions  does  not  profess  to  contain  all  the  evidence, 
tlie  Supreme  Court  will  presume  thait  all  the  testimony  necessary  to  sus- 
tain the  verdict  was  adduced. 


Monday. 
June  13. 


ERROR  to  the  Rush  Circuit  Court. 

RoACR£,  J. — ^This  waa  an  action  of  debt  brought  by 
Terence  McMantis  againvt  the  plaintiflTs. 

The  declaration  contains  the  common  counts  for  work 
and  labor,  and  two  special  counts  on  a  contract  under 
seal  between  the  parties. 

The  contract  set  out,  was  an  undertaking  by  McManus 
to  do  certain  work  on  the  railroad  of  the  defendants,  on 
terms  and  at  prices  therein  specified.  It  was  provided 
that  the  work  should  be  done  under  the  supervbion  and 
direction  of  the  engineer  or  agent  of  the  company ;  that 
if  any  extra  work,  the  price  of  which  was  not  fixed  by 
the  agreement,  should  be  performed  by  the  direction  of 
such  engineer  or  agent,  it  should  be  paid  for  at  a  fair 
and  reasonable  price,  to  be  determined  by  such  engineer 
or  agent,  after  a  full  examination  of  the  circumstances 
under  which  such  work  should  have  been  performed;  that 
during  the  progress  of  the  work,  the  engineer  should, 
from  time  to  time,  as  often  as  the  board  of  directors 
should  deem  necessary,  make  estimates  of  the  amount  of 
work  done,  and  of  the  relative  value  thereof,  according 
to  the  stipulations  of  the  agreement,  and  should  make 
out  a  certificate  of  such  estimates,  on  presentation  of 
which  to  the  company,  an  order  should  be  issued,  reserv- 
ing 10  per  cent,  thereof  until  the  completion  of  the  work ; 
and  that  when  the  work  was  finished,  the  company  would 
pay  the  sum  which  the  engineer  or  agent  having  charge 
of  the  line,  should  estimate  to  be  due  agreeably  to  the 
terms  of  the  contract,  within  ten  days  after  notice  in  writ- 
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ing  should  be  given  them  by  such  engineer  or  agent  that   ^^7  'Vwm, 

said  work  was  completed.    It  was  further  agreed  that  the ^ 

estimate  and  certificate  of  the  engineer  should  be  final  ^]f,J^JjJIiy. 
and  conclusive  between  the  parties.  This  is  all  of  the  ^xi-^x  Rail- 
contract  necessary  to  be  stated.  v. 

It  was  averred  that  the  plaintifi"  had  performed  the     McMaxus. 
work,  and  that  the  same  had  been  estimated  by  the  en- 
gineer of  the  company,  and  duly  certified,  according  to 
the  stipulations  of  the  agreement. 

There  seems  to  have  been  a  demurrer  filed  and  sus- 
tained to  the  declaration;  but  as  no  demurrer  appears  in 
the  record,  no  question  can  arise  upon  it  here. 

The  record  does  show,  however,  that  upon  leave  of  the 
Court,  the  plaintiff*  amended  the  two  special  counts,  by 
inserting  at  the  proper  places,  the  amounts  of  the  engi- 
neer's estimates,  which  had  been  left  blank,  as  follows, 
to-wit,  the  sum  of  4,931  dollars  and  36  cents.  Upon  the 
making  of  this  amendment,  the  defendants  moved  the 
Court  to  continue  the  cause  to  the  next  term.  The  mo- 
tion was  overruled. 

The  defendants  filed  thirteen  pleas,  all  resulting  in 
issues  of  fact.  The  fourth  plea  to  the  first  special  count, 
and  the  tenth  to  the  second  count,  denied  that  the  engi- 
neer of  the  company  had  estimated  the  work  performed 
and  furnished  certificates  thereof  to  the  defendant,  as 
averred  in  the  declaration. 

No  question  arises  upon  any  other  of  the  pleas,  and 
they  are  therefore  omitted. 

The  cause  was  submitted  to  a  jury,  who  found  a  ver- 
dict for  1,100  dollars  in  favor  of  the  plain tifi*.  Motions 
for  a  new  trial  and  in  arrest  of  judgment  overruled,  and 
judgment  on  the  verdict. 

On  the  trial,  afler  the  introduction  of  the  agreement 
declared  on,  the  plaintiff*  read  in  evidence,  without  excep- 
tion, an  estimate  of  work  performed  by  him,  made  by 
/.  H.  SpragtLe^  the  engineer  of  the  company.  He  then 
offered  to  read  to  the  jury,  in  support  of  the  second  spe- 
cial count,  another  estimate,  all  the  items  of  which  were 
embraced  in  the  estimate  previously  read,  except  the  last, 
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May  Term,    which  was  in  these  words :  '^  Amount  allowed  McManus 


T. 

McMaxos. 


on  section  No.   1,  for  extra  work,  and  reported  to  the 

A»^««T-  ^^^^>  in  8to<5k>  $600.00."  Upon  introducing  this  esti- 
vfLLE  Rail-  mate,  the  plaintiff  proved  that  it  was  made  by  the  said 
/.  H.  SpraguCy  who,  at  the  date  of  its  execution  and  dur- 
ing the  performance  of  the  said  work,  was  the  engineer 
of  the  defendant;  but  without,  previously  to  his  offer  to 
read  it,  making  any  proof  that  said  estimate  had  been 
certified  to  said  defendant,  or  any  notice  of  its  existence 
given  to  the  defendant,  except  so  far  as  its  contents  were 
embraced  in  the  estimate  abeady  given  in  evidence. 

The  defendant  thereupon  objected  to  the  admission  of 
the  document,  but  the  Court  overruled  the  objection,  and 
permitted  it  to  be  read  to  the  jury. 

Two  grounds  are  assigned  by  the  plaintiffs  in  error  for 
the  reversal  of  this  judgment. 

1.  The  refusal  of  the  Court  to  continue  the  cause  to 
the  next  term,  on  account  of  the  amendment  of  the  decla- 
ration. 

The  plaintiff  in  error  insists  that  the  amendment  was 
a  material  one,  and  entitled  him  to  a  continuance  as  a 
matter  of  course.  In  this  we  think  he  is  mistaken.  The 
defendant  was  fully  apprised  by  the  declaration  of  all  the 
material  facts  constituting  the  cause  of  action.  The  con- 
tract was  set  out  at  length,  and  it  was  averred  that  the 
plaintiff  had  performed  all  the  work;  that  the  engineer 
of  the  company  had  made  his  estimate  and  duly  certified 
the  same  to  the  defendant,  in  compliance  with  the  terms 
of  the  contract;  but  the  declaration  omitted  to  insert  the 
amount  of  such  estimate.  It  was,  therefiure,  only  a  ques- 
tion as  to  fil  ling  a  blank.  It  certainly  presents  no  stronger 
case  for  a  continuance  than  the  alteration  of  a  pleading 
to  make  it  correspond,  as  to  dates  and  sums,  with  ^'the 
record,  document,  or  written  instrument,"  adduced  on  the 
trial  in  support  of  such  pleading.  Such  amendments 
are  not  cause  of  continuance,  unless  it  is  made  to  appear 
that  they  will  operate  to  the  prejudice  of  the  party  in  the 
conduct  of  his  defence.    The  record  does  not  show  that 
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the  defendant  in  any  way  offered  to  show  that  this  amend-   tf*7  'i^erm, 
ment  would  have  any  aach  effect.  

Thib  ruling  of  the  Circuit  Court  was  correct.    See  iVifw-  ^fjj'^". 
men  V.  WorihingUmy  1  Ind.  R.  376.  ▼i"-*  Ra>i- 

2.    It  is  alleged  that  the  Court  erred  in  allowing  the         t. 
introduction  of  the  second  estimate  offered  to  be  read,     McMAiiua. 
without  requiring  previous  proof  of  its  having  been  cer- 
tified by  the  engineer  to  the  defendant,  according  to  the 
provisions  of  the  contract. 

It  was  necessary  for  the  plaintiff,  in  order  to  establish 
the  defendant's  liability,  to  prove  both  facts,  the  estimate 
and  the  certificate.  But  he  had  the  right  to  adopt  his 
own  course  as  to  which  fact  he  would  prove  first.  It  was 
the  duty  of  the  Court  to  admit  any  legitimate  evidence, 
whenever  offered,  tending  to  establish  either  fact.  The 
evidence  was  under  the  issue,  being  the  very  evidence 
agreed  on  by  the  parties  as  conclusive  between  them. 
See  Fcrtythy.  GansoUy  5  Wend.R.  558. — Stephenson  y. 
Doey  8  Blackf.  W^.—ThrogmoHm  v.  Dams,  4  id,  174.  It 
is  clear,  therefore,  that  it  was  properly  permitted  by  the 
Court  to  go  to  the  jury.  Of  itself,  however,  it  was  not 
sufficient.  If  the  plaintiff  had  failed  to  make  out  the 
other  link,  the  certificate,  the  Court  should  have  been 
called  on  to  instruct  the  jury  to  disregard  the  evidence,  as 
incomplete.  The  bill  of  exceptions  does  not  profess  to 
contain  all  the  evidence  given  in  the  case,  and  we  pre- 
sume, therefore,  that  all  the  testimony  necessary  to  sus- 
tain the  verdict  was  adduced. 

Per  Curiam, — The  judgment  is  afiirmed,  with  5  per 
cent,  damages  and  costs. 

/.  8.  Newman,  R.  8.  Cox,  and  A,  W.  Hubbard,  for  the 
plaintiffs. 

S,  W.  Parker,  for  the  defendant. 


May  Terra, 
18&3. 


DicKKEton 

▼. 

Xblsoh. 

Mondttif, 
June  13. 
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The  Stat£  v.  Dusk. 

ERROR  to  the  Marian  Circuit  Court. 

Stuart,  J. — This  was  an  indictment  for  retailing  spirit- 
uous liquors  without  license.    Moti<m  to  quash  sustained. 

We  are  not  advised  what  objection  to  the  indictment 
was  made  in  that  Court.  Nor,  on  examination,  can  we 
see  any  serious  objection  to  it.  We  think  the  motion  to 
quash  should  have  been  overruled. 

Per  Curiam. — ^The  judgment  is   reversed  with  costs. 

D,  S.  Ocodingf  for  the  state. 

H.  O'Neal,  for  the  defendant. 


DicKERsoir  V,  Nelson  and  Another. 


The  ieim,  "land- office  certificate  of  purcbase/  as  nsed  in  a.  8,  c.  99,  R. 
S.  1843,  appties  to  eertificatea  from  the  U.  8,  ktad-olBeea;  and  the  tena 
"land-office  receipta  of  final  payment/'  aa  oaad  in  that  seetion,  relates 
to  oar  qratem  of  canal  landa,  MiekUftin  road  landa,  and  oUiers  aold  on 
credit. 


June  13. 


ERROR  to  the  Allen  Circuit  Court. 

Stuart,  J. — Petition  for  a  rehearing. 

When  this  case  was  before  us  in  the  first  instance,  (1) 
we  were  not  advised  upon  what  grounds  the  Court  below 
had  dissolved  the  ii\junction.  We  had,  therefore,  to  sup- 
pose what  they  were,  and  to  prevent  further  litigation, 
decide  accordingly. 

The  question  was  directly  made  by  counsel  whether 
iVi^^son'^  judgment  was  a  lien  on  the  land,  and  we  decided 
that  it  was  not;  and  we  are  still  satisfied  with  that  ded* 
sion. 

The  following  remarks  in  the  original  decision  were 
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D1GKSB8ON 

T. 

NsisoN. 


sappressed,  because  the  question  was  deemed  too  plain   ^*J  T^erm, 
f>  .  1853. 

for  argument,  viz. : 

"In  support  of  Nelson's  position,  the  R.  S.  1843,  c.  29, 
ss.  1,  8  and  9,  are  referred  to.  The  first  section  cited 
enumerates  the  classes  or  kinds  of  lands  subject  to  exe- 
cution. The  8th  and  9th  sections  make  land-ofiice  cer- 
tificates of  purchase,  and  land-ofiice  receipts  of  final 
payment  before  patent  issued,  evidence  of  legal  title  and 
subject  to  execution,  like  any  other  real  estate.  There 
are  several  qualifications  which,  for  the  purposes  of  thb 
case,  it  is  not  necessary  to  notice.  Reference  is  also 
made  to  the  act  of  1833,  p.  112,  as  though  the  statute  of 
1843  had  changed  the  law.  But  the  3d  section  of  that 
act  is  in  the  very  identical  words  of  the  8th  section  of  the 
R.  S.  The  9th  section  above  referred  to,  declaring  such 
lands  subject  to  execution,  is  simply  announcing  a  con- 
clusion which  the  Courts  must  necessarily  have  drawn 
from  the  terms  of  the  preceding  section.  These  sections 
8  and  9  read  thus : 

"  *'  Sect.  8.  A  land-office  certificate  of  purchase^  and 
also  a  land-office  receipt  of  the  final  payment  of  any 
lands,  sold  at  such  land-office,  shall,  at  any  time  before 
the  issuing  of  a  patent  thereon,  be  evidence  that  the 
legal  title  in  and  to  the  lands  specified  in  such  certificate 
or  receipt  is  in  the  legal  and  hofnafide  holder  thereof;  the 
same  being  unforfeited  and  in  full  force  and  validity. 

'^ '  Sect.  9.  Any  lands  held  on  such  certificate  or  re- 
ceipt shall  be  subject  to  execution  like  any  other  real 
estate;  and  any  judgment  or  decree  for  the  payment  of 
any  debt,  damages,  sum  of  money,  or  costs,  shall  be  a 
lien  and  charge  thereon,  as  against  the  bona  fide  holder 
of  such  certificate  or  receipt,  from  the  time  of  rendering 
the  same,  in  like  manner,  and  subject  to  the  same  pro- 
visions as  in  other  cases.' 

^  We  do  not  see  how  any  of  these  provisions,  taken  in 
connection  with  the  facts,  helps  NelsorCs  case.  There 
was  still  part  due  on  the  certificates  at  the  time  they 
were  assigned  to  Dkkerson.  In  fact,  these  very  certifi- 
cates were  surrendered  by  him  at  the  land-office  at  the 
Vol.  IV.— 35 


282  GASES  IN  THE  SUPREME  COURT 

Kaj  Term,   time  be  paid  out  the  lands,  and  '^  receipts  of  final  paj- 


ment"  were  issaed  to  the  complainant.    Then,  for  the 

Xkemaov    ^^^  time,  theee  lands  became  subject  to  execution  under 

Nkuox.      the  statute,  not  for  the  debts  of  Castteman,  but  for  the 

debts  of  Dickermm,  the  holder  of  the  receipts  of  final 

payment. 

"  The  sections  above  set  out  contemplate  two  kinds  of 
instruments,  known  to  the  history  of  the  country,  whidi 
it  is  thereby  enacted  shall  be  evidence  of  legal  tide. 
The  one  from  the  UniUd  SHaies  land-offices,  called  "cer- 
tificates of  purchase,^  which  seeing  there  is  no  partial 
payment,  no  credit  given,  the  certificate  is  itself  evidence 
of  final  payment,  and  under  the  act  refeired  to,  is  evi- 
dence of  legal  title.  This  fills  the  first  clause  of  the  8th 
section,  and  necessarily  refers  to  United  Siaies  lands. 

"The  second  kind  of  instruments  referred  to,  and  called 
in  the  act  "land-office  receipts  of  final  payment,"  as  dis- 
tinguished from  "land-office  certificates  of  purchase," 
relates  to  our  own  system  of  canal  lands,  MidiigaM  road 
lands,  and  others  sold  on  credit.  Hence,  the  second 
clause  embraces  this  class  of  lands  under  the  term  "re- 
ceipts of  final  payment."  This  is  the  only  construction 
which  will  make  sense  and  give  efi*ect  to  both  clauses. 
It  has  the  further  recommendation  of  being  in  conso- 
nance with  the  history  of  the  country,  and  the  judicial 
history  of  the  state,  so  far  as  relates  to  that  question. 

"The  construction  contended  for  by  counsel  for  Ndson, 
would  render  the  second  clause  wludly  inoperative;  for 
the  first  clause  would  necessarily  cover  all  that  could 
have  been  meant  by  bodi.  By  the  second  clause,  the 
legislatore  must  have  meant  something;  and  it  is  oar 
duty  to  give  the  statute  such  construction  as  that  both 
clauses  shall  be  operative,  if  possible.  This  is  fully  ef- 
fected by  applying  the  first  clause  to  the  United  Siaies 
lands,  and  the  second  to  the  land  system  and  credit  sales 
of  Indiana*  The  United  States  land-office  certificate  is 
at  once  evidence  of  legal  tifie  under  the  statute,  because 
the  only  payment  made  was  a  final  one.  The  other  lands 
are  placed  on  the  same  footing  so  soon  as  the  receipt  of 


OP  THE  STATE  OP  INDIANA.  283 

final  payment  is  issned.    So  that  final  payment  is  the   Haj  Tern, 
ffreat  criterion  in  both  cafies.  ' — 

<^  The  ambiguous  phrase  with  which  the  8th  section  con-  y/^ 

eludes  can  have  no  weight  against  the  explicit  langaage  Ooale. 
of  the  precedent  matter.  If  that  phrase  cannot  be  recon- 
ciled, it  must  fall.  There  could  be  no  lien  till  after  re- 
ceipt of  final  payment.  And  if  after  final  payment  there 
could  be  no  forfeiture,  the  phrase  is  inapplicable  and  void. 
If  there  could  be  a  forfeiture  after  final  payment,  still  die 
words  '  unforfeited,'  &c.,  are  but  another  condition  add- 
ed to  that  of  final  payment,  which  the  act  makes  essen- 
tial befi^e  the  lien  of  a  judgment  can  attach." 

For  the  reason  already  intimated,  this  extract  was 
stricken  out  of  the  former  opinion  as  originally  prepared, 
and  the  substance  or  conclusion  given  in  a  single  para- 
graph. On  overruling  the  petition  for  a  rehearing,  it  is 
out  of  the  usual  course,  but,  perhaps,  not  improper,  to 
insert  it  here,  without  committing  ourselves  to  follow  such 
a  precedent  hereafter. 

Per  Curiam. — ^Tbe  petition  for  a  rehearing  is  overruled. 

(1)  See  Um  opinion  deLivered  in  this  cue«  mnle,  p.  160. 


4 
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Reed  and  Others,  v.  Coaus  and  Another,  Administrators. 

Id  a  Buit  vpon  a  note  executed  bj  ^.  to  B.  a  note  made  by  B,  and  C.  to  it. 
was  set  op  as  a  defence  hy  way  of  set-off,  without  any  allegation  apply- 
ing the  latter  note  to  the  transaction  npon  which  the  former  was  found- 
ed.   HM,  that  it  was  not  a  proper  set-off. 

In  a  soit  for  forsdoaore  by  the  assignee  of  a  mortgage,  against  A.,  for  the 
non-payment  of  his  note  given  to  B,  and  secured  by  the  mortgage,  A,  set 
np  in  his  answer  that  before  notice  of  the  assigoment  he  sold  certain 
specified  goods  to  B.  and  C  to  whom  the  note  actually  belonged,  although 
drawn  in  fitvor  of  B.,  and  that  by  an  agreemeat  with  B.  aad  C,  aad 
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May  Term, 
1853. 

RVKO 

▼. 
Goals. 


particiilarlj  with  the  coDsent  and  acqoiesoence  of  B,,  the  goods  were 

accepted  for  and  on  account  of  said  note.    Held,  that  the  defence  alleged 

was  Bufficient. 
A  mortgage  not  acknowledged  or  proved,  cannot,  under  the  R.  S.  1843,  he 

prop<»rl7  admitted  to  record. 
The  recording  of  an  inatrument  operates  as  constructiye  notice  of  its  con- 
tents only  in  those  cases  where  the  recording  is  authorised  bj  law. 
The  R.  8.  1843  do  not  authorise  the  recording  of  the  assignment  of  a 

mortgage. 
The  surrender  of  a  note  to  the  maker  is  a  good  consideration,  to  the  extent 

of  the  amount  due  on  it,  for  a  new  note  giren  in  its  stead. 
The  new  note  is  a  new  contract,  to  be  regarded  as  if  given  for  anj  other 

valid  consideration,  and  to  be  governed  in  all  respects  by  the  law  in 

force  at  the  date  of  its  execution. 
Section  39,  c.  31,  R.  S.  1843,  is  retrospective,  and  revives  contracts  which 

were,  by  the  previous  act,  void  for  usury. 
But  the  payee  of  a  usurious  note,  under  the  law  of  1843  can  only  recover 

the  principal,  without  interest,  and  if  any  interest  has  been  paid,  it  is 

deducted  from  the  principal,  and  judgment  rendered  for  the  residue; 

and  the  defendant  recovers  hia  costs. 
To  constitute  usury,  two  things  are  necessary:  1.  A  loan,  and  3.  The 

taking  of  more  interest  than  the  law  allows;  and  where  these  facts  are 

shown  to  exist,  the  law  pronounces  the  intent  to  have  been  corrupt. 
In  a  civil  case,  evidence  is  not  admissible  to  show  that  the  party  coDtract- 

ing  for  usurious  interest  had  no  corrupt  purpose  in  taking  it. 


Wtdiuadu^, 
June  15. 


ERROR  to  the  Wayne  Circuit  Court. 

RoACHE,  J. — This  was  a  bill  in  chancery  for  the  fore- 
closure of  a  mortgage,  brought  by  the  defendants  in  error 
against  Irvin  Reed  and  others,  heirs  of  EdmuTui  Evans, 
deceased.  The  Circuit  Court  rendered  a  decree  in  favor 
of  the  complainants  for  the  sum  of  1,450  dollars,  and,  in 
default  of  payment,  ordered  a  sale  of  the^  mortgaged 
premises. 

The  facts  alleged  in  the  bill  are  substantially  these : 

In  1836  or  1837,  Samuel  Coak  lent  to  Edmund  Evans 
1,000  dollars,  and  a  note  was  executed,  payable  in  one 
year,  with  interest  at  the  rate  of  10  per  cent.  The  inte- 
rest was  regularly  paid  up  to  February  29th,  1842,  and 
indorsed  on  the  note.  On  the  20th  day  of  October ,  1842, 
the  note  was  surrendered  and  a  new  one  under  seal  ex- 
ecuted, of  the  precise  tenor  of  the  original,  excepting  the 
date,  which  was  correctly  stated.  The  reason  assigned 
for  making  the  new  note  is,  that  the  original  was  covered 
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with  indorsements,  and  that  they  were  advised  and  be- 
lieved that' it  wonld  be  lawful,  and  that,  under  the  cir- 
cumstances, the  change  would  not  in  any  way  affect  the 
rights  of  the  parties  or  change  the  nature  of  the  debt. 
The  interest  was  regularly  paid  on  the  new  note  for  four 
and  a  half  years,  amounting  to  450  dollars. 

On  the  12th  day  of  March,  1842,  Irvin  Reed,  the  hus- 
band of  Mary,  a  daughter  of  Edmund  Evans,  deceased, 
executed  two  instruments,  in  the  formof  title^bonds,  with 
conditions  of  defeasance,  for  the  purpose  of  securing  the 
payment  of  two  promissory  notes,  of  1,000  dollars  each, 
payable  March  12th,  1843,  to  the  said  Edmund  Ewms,  on 
lot  No.  97,  in  the  city  of  Richmond. 

On  the  20th  day  of  October,  1842,  Evans  assigned  one 
of  these  "mortgages"  to  Coale,  as  collateral  security 
upon  his  note,  setting  out  in  the  assignment  that  as  the 
said  Evans  held  another  mortgage  on  Reed,  of  the  same 
date  and  amount,  which  was  not  transferred,  '^  the  within 
mortgage  should  have  priority  of  satisfaction  out  of  the 
property  on  which  both  of  said  mortgages  are,  they  both 
being  on  the  same  property."  This  assignment  was  ac- 
knowledged by  Evans,  and  the  instrument  and  assignment 
were  recorded  November  2d,  1842. 

Edmund  Evans  died  intestate  March  1st,  1846,  leaving 
the  plaintiffs  in  error  his  heirs  at  law. 

None  of  the  defendants  answered  except  Reed, 

Reed,  in  his  answer,  admits  generally  the  material  alle- 
gations in  the  bill,  except  that  he  denies  all  notice  of  the 
assignment  of  the  mortgage  by  Evans  to  Coale,  until  after 
the  death  of  the  latter.  He  insists  that  the  recording  of 
the  assignment  of  the  mortgage  did  not  operate  as  notice 
to  him,  not  being  authorized  by  the  statute. 

He  further  alleges  that  the  note  for  1,000  dollars,  given 
by  Evans  to  Coale,  was  usurious,  and  claims  that  the  sev- 
eral sums  paid  and  credited  on  the  note  as  interest,  shall 
be  applied  as  a  credit  on  the  principal. 

He  also  claims  to  be  entitled  to  a  set-off  against  the 
whole  amount  of  the  note.  He  alleges  that  the  note  was 
given  in  consideration  of  a  sale  of  goods  made  to  him  by 


May  Term, 
1853. 

Rked 

V. 

Coale. 
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May  Term, 
1853. 


Reei» 
V. 

COALC. 


the  Baid  Edmund  Evans  and  John  Evans^  who  were,  at 
the  time,  partners,  trading  under  the  name  of  E.  Evans  4r 
San,  and  that  it  was  consequently,  although  only  in  the 
name  of  £.  Evans,  the  property  of  the  firm.  He  then 
sets  up  several  items  of  set-off  against  tlie  notes : 

1 .  Three  several  promissory  notes,  given  by  E.  Evans  if 
Son  to  him,  all  of  dates  subsequent  to  the  date  of  the 
note  in  controversy,  and  amounting  together  to  over 
1,800  dollars;  but  there  is  no  further  allegation  in  any 
way  connecting  said  notes  with  the  transaction  between 
Reed  and  E.  Evans,  2.  A  bill  of  goods,  wares  and  mer- 
ehandise,  amounting  to  2,450  dollars,  which  he  alleges 
were  sold  by  him  to  E.  Evans  ^  &m,  in  1844,  '*  and  which 
were  accepted  by  them,  by  the  consent  and  acquiescence 
of  said  Edmund  Evans,  on  account  of  said  two  agree* 
ments,  (one  of  which  is  the  'mortgage'  sued  on)  specified 
in  said  bill,  and  were  to  be  accounted  for  by  said  Bidmund 
Evans  in  settlement  on  account  of  said  agreements." 

The  complainant  excepted  to  all  that  portion  of  the 
answer  alleging  a  set*off.  The  Court  sustained  the  ex- 
ception as  to  the  item  6t  goods  sold,  and  reserved  their 
decision  as  to  the  item  of  promissory  notes,  until  final 
decree. 

The  Court,  on  the  hearing,  rendered  a  decree  for  the 
full  amount  of  the  note,  with  10  per  cent,  interest,  disal- 
lowing the  promissory  notes  as  an  offset. 

The  three  notes  embraced  in  the  first  item,  were  not 
proper  subjects  of  set-off.  They  were  payable  to  E. 
Evans  ^  Son,  and  not  to  E.  Evans  alone,  and  therefore 
wanted  the  essential  quality  of  mutuality,  and  there  are 
no  allegations  in  any  way  applying  them  to  the  notes  of 
Reed  to  E,  Evans. 

We  are  of  opinion  that  the  Court  erred  in  sustaining 
the  exception  as  to  the  item  of  goods  sold.  The  allega- 
tions as  to  that  item  are,  substantially,  that  before  notice 
of  the  assignment  he  sold  the  goods  to  E,  Evans  4*  Son, 
to  whom  the  note  actually  belonged,  although  drawn  in 
favor  of  E.  Evans  alone ;  and  that,  by  an  agreement  with 
both  the  partners,  and  particularly  with  the  consent  and 
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aoquieaceiice  of  E.  Evans^  the  payee,  the  goods,  &c.|  Haj  Term, 
were  accepted  for  and  on  aoconnt  of  said  notes. 


There  can  be  no  doubt  but  that  these  facts  would  have       ^f^ 


▼. 


constitated  a  valid  set-off  in  a  suit  by  E.  Evans  on  the  Ooaue. 
note.  If  good  as  against  Evan$4t  is  equally  good  against 
his  assignee,  if  made  before  notice  of  the  assignment. 
The  complainant  contends  that  the  recording  of  the  as- 
signment operated  as  a  constructive  notice  to  Reed^  and 
insists  that  inasmuch  as  the  answer  admits  that  it  was 
so  recorded  sometime  previous  to  the  date  of  the  set-off, 
he  cannot,  in  the  same  answer,  be  permitted  to  dispute  its 
kgal  effect 

The  mortgage  was  not  adcnowledged,  nor  proved,  and 
could  not,  therefore,  under  the  statute,  be  properly  admit- 
ted to  record.  Indeed,  it  is  wholly  immaterial,  so  far  as 
this  point  is  concerned,  whether  it  was  recorded  or  not. 
It  was  binding  on  Reed  without  recording.  But  the  trans- 
fer of  the  mortgage  was  the  fact  with  notice  of  which  Reed 
is  sought  to  be  charged.  There  was  no  law  authorizing 
the  recording  of  assignments.  The  recording  of  an  instru- 
ment operates  as  constructive  notice  of  its  contents  only 
in  those  cases  where  such  recording  is  authorized  by  law* 

We  are  of  opinion,  therefore,  that  the  recwd  of  the 
assignment  was  not  notice  to  Reed,  and  that  it  was,  con- 
eequentiy,  competent  for  him  to  set  up  the  second  item  as 
an  offset.  The  exception  to  that  portion  of  the  answer 
should  have  been  overruled. 

It  remains  to  consider  the  question  of  usury. 

The  law  in  force  at  the  date  of  the  original  note,  per- 
mitted the  taking  of  10  per  cent.  That  law  was  repealed 
by  the  act  of  1842,  (General  Laws  1842,  p.  91,  s.  8,)  which 
was  in  force  for  several  months  before  the  new  note  was 
executed.  The  surrender  of  tiie  original  note  was  a  good 
consideration,  to  the  extent  of  the  amount  due  on  it,  for 
the  new  note.  But  the  new  note  was  a  new  contract, 
and  is  to  be  regarded  as  if  given  for  any  other  valid  con- 
sideration, as  the  sale  of  goods  or  the  like.  It  was  to  be 
governed,  in  all  respects,  by  the  law  in  force  at  the  date 
of  its  execution.  By  tiiat  law  it  was  usurious  and  void.  But 
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May  Tem,    the  case  is  embraced  by  the  provisions  of  tiie  act  of  1848, 

JL^^'    .  (R.  S.  1843,  p.  581,  s.  29,)  which  is  retrospective  in  its 

***"  operation,  and  revives  contracts  wliich  were,  by  the  pre- 
CoALE.  vious  act,  void.  See  Andrews  v.  RusseB,  1  Blackf.  474. 
The  payee  of  the  usurions  note,  under  this  law,  can  only 
recover  the  principal,  without  interest;  and  if  any  inte- 
rest shall  have  been  paid,  it  shall  be  deducted  from  the 
principal,  and  judgment  rendered  for  the  residue;  and  the 
defendant  recovers  his  costs. 

The  counsel  of  the  appellees  insists  that  inasmuch  as 
the  evidence  shows  that  the  taking  of  the  new  note  was 
in  good  faith,  and  was,  as  the  parties  supposed^  merely  a 
continuation  of  a  pre-existing  valid  contract,  it  is  not 
subject  to  the  taint  and  penalty  of  usury.  In  other  words, 
that  although  the  presumption  of  usury  arises  wherever 
the  taking  of  unlawful  interest  is  shown,  yet  that  pre- 
^  sumption  may  be  rebutted  by  proving  the  party  to  have 
had  no  corrupt  purpose  in  taking  it.  In  this  he  is  mis- 
taken. 

Two  things  are  necessary  to  constitute  usury.  1.  A 
loan,  2.  The  taking  of  more  interest  than  the  law  allows. 
SccfU  V.  litn^^  9  Peters  418.  Wherever  these  /two  facts 
are  shown  to  exist,  the  law  pronounces  the  intent  with 
which  they  were  done  to  be  corrupt.  Parties  frequently 
seek  to  evade  the  statute  by  various  devices,  as  by  pre- 
tended sales,  and  the  like.  In  such  cases  it  becomes  ma- 
terial to  inquire  what  was  the  real  character  of  the  trans- 
action. If  it  be  ascertained  that  the  party  intended,  by 
the  pretence  used,  to  take  more  than  the  legal  rate  of 
interest,  that  intent  is  declared  corrupt.  It  is  a  presump- 
tion of  law,  which  cannot  be  rebutted  by  any  proof  of 
honest  intentions.  A  man  might  as  well  be  allowed  to 
show  that  he  had  violated  any  other  positive  statute  with 
a  good  design.  In  a  criminal  prosecution  such  proof  might 
have  weight  in  mitigating  the  punishment;  but  in  a  civil 
case,  where  it  is  sought  to  be  used  to  affect  the  rights  of 
the  other  party,  accruing  under  a  positive  statute,  it  is 
wholly  inadmissible. 

The  statute  governing  this  case  expressly  prohibited 
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the  taking  of  more  than  6  per  cent,  interest.    The  note   May  Term, 

was  made  since  the  enactment  of  that  stlEitate,  which  the ' 

party  is  presumed  to  have  been  aware  of.    It  follows  then        ^"^^ 
that  the  party  contracted  to  take  illegal  interest,  intend-     Cochran. 
ing,  as  the  law  presumes,  in  so  dping,  to  violate  the  statute. 
The  consequences  of  his  acts  are  fixed  by  the  statute. 

Per  Curiam. — The  decree  is  reversed  back  to  the  order 
of  the  Court  sustaining  the  second  exception  of  the  com- 
plainant to  the  answer  of  the  defendant  Reed,  with  costs. 
Cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

/.  8.  Netoman,  for  the  plaintiffs. 

/.  Perry^  for  the  defendants. 


Burton  v.  Cochran  and  Another. 

AsBumpsit  hj  the  assignees  of  an  accepted  bill  of  exchange  against  the 
acceptors.  Pleas,  the  general  issue,  fraud,  and  want  of  consideration. 
General  demurrers  to  the  pleas  of  fraud  and  want  of  consideration. 
The  entry  following  upon  the  record  was — the  cause  is  submitted  to 
the  Court  for  trial  without  the  intervention  of  a  jurj,  and,  the  evidence 
being  heard,  d^c,  the  Court  find  for  the  plaintiffs,  &c.  Hdd^  that  it 
must  be  presumed  that  the  issues  of  law  and  fact  were  submitted  together 
to  the  Court  for  trial,  and  that  they  all  were  found  for  the  plaintiffs. 

Where  the  general  issue  and  special  pleas  are  filed  to  the  action,  and  the 
defence  set  up  in  the  special  pleas  is  admissible  under  the  general  issue, 
it  is  immaterial  whether  a  demurrer  to  the  special  pleas  is  sustained  or 
overruled. 

ERROR  to  the  Vigo  Circuit  Court.  Wednesday, 

Per  Curiam, — Assumpsit  by  the  assignees  of  an  ac- 
cepted bill  of  exchange  against  the  acceptors.  Pleas, 
the  general  issue,  fraud,  and  want  of  consideration.  Gen- 
eral demurrers  to  the  pleas  of  fraud  and  want  of  consi- 
deration. 
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May  Term,       The  entry  following  npoa  tibe  record  b,  that,  by  the 

: —  agreement  of  the  parties,  the  cause  is  submitted  to  the 

Coopia  Court  for  trial,  wiUiout  the  intervention  of  a  jury,  and, 
McJvNKiN.  the  evidence  being  heard^  &c.,  the  Court  find  for  the 
plaintiffs,  &c.  « 

It  is  insisted  upon  for  error  that  there  was  a  final  judg- 
ment for  the  plaintiffs  while  issues  of  law  remained  un- 
disposed of.  But  upon  the  record  it  must  be  taken  that 
the  issues  of  law  and  fact  were  submitted  together  to  the 
Court  for  trial,  and  that  they  were  ail  found  for  the  plain- 
tiffs below.  And  we  may  remark,  that  it  is  immaterial 
whether  the  issues  of  law  were  decided  rightly  or  not,  as 
the  matter  of  defence  set  up  in  the  pleas,  if  available  at 
all  in  the  case,  was  admissible  in  evidence  under  the 
general  issue. 

The  evidence  given  in  the  cause  under  the  general 
issue  is  not  upon  the  record. 

The  judgment  below  is  affirmed  with  5  per  cent,  dam- 
ages and  costs. 

/.  P.  Usher,  for  the  plaintiff*. 


CoOPES  V.  McJUNKIH. 


TrespaM.  The  first  count  in  the  declaration  was  in  the  oaual  fonn  for  an 
assault  and  batteiy.  The  second  alleged  that  the  defendant  unlawfully, 
and  with  inhuman  yiolente,  beat,  bruised,  cut  and  gashed  the  face  and 
head  of  the^sfaniatit.  Ac.  Plea,  that  the  several  trespasses  in  the  first 
and  second  counts  mentioned  (which  were  enumersted  in  the  plea)  were 
one  and  the  same,  Ac.;  that  the  relation  of  teacher  and  pupil  subsisted 
between  the  parties;  Uiat  at,  Ac,,  in  school  and  during  school  hours,  the 
plaintiff,  as  such  pupil,  was  negligent,  disorderly,  Ac,  and  that  the  de- 
fendant, as  sach  teacher,  finding  it  necessary  for  the  good  gOYerument  of 
the  school,  did  thereupon  moderately  correct  the  plaintiff,  as  he  lawfully 
might,  Ac,  averring  that  this  moderate  correction  constituted  the  seTsral 
acts  of  trespass  in  the  declaration  mentioned,  and  in  the  introductoiy 
part  of  the  plea  enumerated,  Ac.  Held,  that  the  plea  was  not  a  good  an- 
swer to  the  second  count,  and  the  replication  to  it  haTingbeen  demurred 
to,  that  the  plea  was  reached  by  the  demurrer. 
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A  bad  replication  18  snfBeient  for  a  bad  pka.  May  Ternn 

A  teacher>  in  the  exercise  of  the  power  of  corporal  punishment,  mast  not  1 853. 

make  such  power  a  pretext  for  cruelty  and  oppression;  but  the  cause  Cooper 

must  be  sufficient,  the  instrument  suitable,  and  the  manner  and  extent  v. 

of  the  correction,  the  part  of  the  person  to  which  it  is  applied,  and  the  ^cJvyKiv. 
temper  in  which  it  is  inflicted,  should  be  distinguished  with  the  kind- 

seas,  prudence,  and  propriety  which  become  the  station.  ^^  .      . 

ERROR  to  the  Allen  Circuit  Court.  ■^'""  '"^ 

Stuart,  J. — Cooper  sued  McJunkm  in  trespass. 

The  first  count  is  in  the  usual  form  for  an  assault  and 
battery.  The  second  count  alleges  that  McJunkin  unlaw- 
fully, and  with  inhuman  violence,  beat,  bruised,  cut  and 
gashed  the  face  and  head  of  Cooper^  &c. 

The  defendant  filed  several  pleas,  none  of  which  are 
now  before  us,  except  the  fourth  plea. 

In  the  introductory  part  that  plea  enamerates  the  seve- 
ral trespasses  in  the  first  and  second  counts,  and  avers 
that  they  are  one  and  the  same  acts  of  trespass.  The 
pleader  then  states  that  the  relation  of  teacher  and  papil 
Bubeisted ;  that  at,  &c.,  in  school  and  during  school  hours. 
Cooper^  as  such  pupil,  was  negligent,  disorderly,  &c.;  that 
JUcJunkiny  as  such  teacher,  finding  it  necessary  for  the 
good  government  of  the  school,  did  thereupon  moderately 
correct  Cooper^  as  he  lawfully  might,  for  the  cause  afore- 
said, averring  that  this  moderate  correction  constitutes  the 
several  acts  of  trespass  in  the  declaration  mentioned, 
and  in  the  introductory  part  of  the  plea  enumerated,  &c. 

The  replication,  admitting  the  bad  conduct  of  Cooper/is 
a  species  otde  injuria^  to  which  a  demurrer  was  sustained, 
and  judgment  for  the  defendant.  The  replication  is  in- 
formal— perhaps  bad ;  but  it  is  good  enough  for  a  bad  plea. 

jPhe  law  still  tolerates  corporal  punishment  in  the 
school-room.  The  authorities  are  all  that  way,  and  the^ 
legislature  has  not  thought  proper  to  interfere.  The  pub- 
lic seem  To  cling  to  a  despotism  in  the  government  of  4 
gchools  which  has  been  discarded  everywhere  else.  Whe- 
ther such  training  be  congenial  to  our  institutions  and 
favorable  to  the  full  development  of  the  future  man,  is 
worthy  of  serious  consideration,  though  not  for  us  to  dis- 
cuss. 
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May  Term,  Jn  one  respect  the  tendency  of  the  rod  is  bo  evidently 
_  evil,  that  it  might,  perhaps,  be  arrested  on  the  ground  of 
Coopeh  public  policy.  The  practice  has  an  inherent  proneness 
MiJi'N-Kix.  to  abuse.  The  very  act  of  whipping  engenders  passion, 
and  very  generally  leads  to  excess.  Where  one  or  two 
stripes  only  were  at  first  intended,  several  usually  follow, 
each  increasing  in  vigor  as  the  act  of  striking  inflames 
the  passions.  This  is  a  matter  of  daily  observation  and 
experience.  Hence  the  spirit  of  the  law  is,  and  the  lean- 
ing of  the  courts  should  be,  to  discountenance  a  practice 
which  tends  to  excite  human  passions  to  heated  and  ex- 
cessive action,  ending  in  abuse  and  breaches  of  the  peace. 
Such  a  system  of  petty  tyranny  cannot  be  watched  too 
cautiously  nor  guarded  too  strictly.  The  tender  age  of 
the  sufferers  forbids  that  its  slightest  abuses  should  be 
tolerated.  So  long  as  the  power  to  punish  corporeally  in 
school  exists,  it  needs  to  be  put  under  wholesome  restric- 
tion. Teachers  should,  therefore,  understand  that  when- 
ever correction  is  administered  in  anger  or  insolence,  or 
in  any  other  manner  than  in  moderation  and  kindness, 
accompanied  with  that  affectionate  moral  suasion  so  emi- 
nently due  from  one  placed  by  the  law  *^  in  loco  parentis*^ — 
in  the  sacred  relation  of  parent — the  Courts  must  consider 
them  guilty  of  assault  and  battery,  the  more  aggravated 
and  wanton  in  proportion  to  the  tender  years  and  de- 
pendent position  of  the  pupil. 

Were  it  within  the  province  of  these  discussions,  hoiv 
many  other  objections  to  the  rod,  based  upon  its  injurious 
moral  influence  on  both  teacher  and  pupil,  might  be  safely 
assumed. 

One  thing  seems  obvious.  ^  The  very  act  of  resorting 
to  the  rod  demonstrates  the  incapacity  of  the  teacher  for 
one  of  the  most  important  parts  of  his  vocation,  namely, 
school  government.  For  such  a  teacher  the  nurseries  ol" 
the  republic  are  not  the  proper  element.  They  are  above 
him.     His  true  position  will  readily  suggest  itself. 

It  can  hardly  be  doubted  but  that  public  opinion  will, 
in  time,  strike  the  ferule  from  the  hands  of  the  teacher, 
leaving  him  as  the  true  basis  of  government,  only  the  re- 
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sources  of  his  intellect  and  heart.    Such  is  the  only  po-_May  lenu 

>                   ■ I     ,                 "  1853 
Key  worthy  of  the  state,  and  of  her  otherwise  enhghtwied 

and  liberal  institutions.  It  is  the  policy  of  progress.  The  ^^^ 
husband  can  no  longer  moderately  chastise  his  wife;  nor,  McJlxkix 
according  to  the  more  recent  authorities,  the  master  his 
servant  or  apprentice.  Even  the  degrading  cruelties  of 
the  naval  service  have  been  arrested.  Why  the  person 
of  the  school-boy,  *'  with  his  shining  morning  face,"  should 
be  less  sacred  in  the  eye  of  the  law  than  that  of  the  ap- 
prentice or  the  sailor,  is  not  easily  explained.  It  is  re- 
gretted that  such  are  the  authorities, — still  courts  are 
bound  by  them.  All  that  can  be  done,  without  the  aid  of 
legislation,  is  to  hold  every  case  strictly  within  the  rule; 
and  if  the  correction  be  in  anger,  or  in  any  other  respect 
immoderately  or  improperly  administered,  to  hold  the  un- 
worthy perpetrator  guilty  of  assault  and  battery. 

The  plea  before  us  avers  that  the  several  acts  of  tres- 
pass alleged  in  both  counts  were  one  and  the  same  act. 
This  mode  of  pleading,  the  effect  of  which  ie  to  deprive 
the  plaintiflf  of  the  benefit  of  several  counts  on  the  trial, 
is,  when  taken  in  time,  bad  on  general  demurrer.  But, 
by  replying,  the  plaintiff  has  cured  the  defect  and  nar- 
rowed his  own  position.     1  Chitty  PL  414. — 7  Blackf  384. 

The  plea  assumes  to  answer  the  whole  declaration. 
Moderate  correction,  supposing  it  an  answer  to  the  first 
count,  is  not  a  sufficient  answer  to  the  matter  alleged  in 
the  second  count.  7  Blackf.  74.— 17  Ohio  K.  454.  If  the 
inhuman  beating,  cutting,  &c.,  alleged  in  the  second 
count  did  not  take  place,  the  defendant,  as  to  that,  should 
have  pleaded  the  general  issue,  and  justified  as  to  the 
residue.  If  he  committed  the  alleged  violence,  he  could 
only  justify  by  showing  its  necessity ;  for  example,  to 
overcome  resistance  offered  to  the  legitimate  exercise  of 
his  authority.    The  plea  before  us  does  neither. 

The  acts  of  cruelty  complained  of  in  the  second  count 
are,  therefore,  not  embraced  in  the  idea  of  moderate  cor- 
rection. Admitting  the  right  to  chastise  moderately,  it 
does  not  follow  that  a  choleric  schoolmaster  will  be  jus- 
tified in  beating  and  cutting  the  head  and  face  of  a  way- 
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Hoon 

DiXWIDDIB. 


Maj  Term,  ward  boy  with  any  weapons  whteh  his  passions  may  sup* 
ply*.  To  call  such  acts  of  extreme  violence  moderate 
correction,  does  not  change  their  character.  It  is  Dot  a 
denial  of  the  allegations  in  the  second  count,  nor  does  it 
confess  and  avoid  them.  Such  pleading,  professing  to 
answer  the  whole  declaration,  is  bad  on  demarrer;  and 
was  reached  by  the  demurrer  to  the  replication. 

The  law  having  elevated  the  teacher  to  the  place  of 
the  parent,  if  he  is  still  to  sustain  that  sacred  relation, 
^^  it  becomes  him  to  be  careful  in  the  exercise  of  his  au- 
thority, and  not  make  his  power  a  pretext  for  cruelty  and 
oppression.''  14  Johns.  R.  119.  Whenever  he  undertakes 
to  exercise  it,  the  cause  must  be  sufficient,  the  instrument 
suitable  to  the  purpose ;  the  manner  and  extent  of  the 
correction,  the  part  of  the  person  to  which  it  is  applied, 
the  temper  in  which  it  is  inflicted,  all  should  be  distin* 
guished  with  the  kindness,  prudence,  and  propriety  which 
become  the  station. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

H.  Coopery  for  the  plaintiflT. 

/.  W,  Dawson  and  M.  Jeniinson,  for  the  defendant. 


Hood  and  Others  v.  Ddtwiddib  and  Others. 


Hotion  to  re-io8tate  a  cause  upon  tbe  docket  of  the  Supreme  Court  The 
cause  haviug  been  continued  for  two  terms  sucoessirelj  under  the  gnm- 
ral  order,  was,  at  the  next  term,  regularly  called  for  trial,  and^the  plain- 
tiffs failing  to  appear,  was  dismissed,  at  the  instance  of  the  defendants, 
under  rule  19,  goTerning  the  practice  of  the  Court,  which  prescribes 
that  '*  if,  when  a  cause  is  called,  the  plaintiff  fail  to  appear,  the  defend- 
ant may  haye  the  cause  dismissed,"  Ac.  At  a  subsequent  day  off  tlie 
same  term,  on  motion  of  the  plaintiffs'  counsel,  a  rule  wss  granted,  and 
served  on  the  defendants'  counsel,  to  show  cause  why  the  case  should 
not  be  re-instated,  dec.  The  only  ground  for  re-instating  the  cause  was 
contaij^  in  an  affidavit  of  the  plaintiffs'  counsel,  alleging  that  he  was 
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neeeaaanly  abeent  on  th«  calling  of  tiia  cause;  Ulat  U  waa  dianuaaed  for    Hay  Term, 
want  of  prosecution;  and  that  he  belieyed  there  were  merits  in  the         18&3. 
cause,  and  that  justice  required  its  re-instatement.    HM,  that  no  suffi-         Hood 
cient  reason  was  shown  for  granting  the  motion.  v. 

Where,  howerer,  at  the  calling  and  dismissal  of  a  cause,  the  plaintiff  is     I>i2n^»>»fs. 
temporarilj  oat  of  the  coart-room  but  returns  immediately  and  asks  its 
re-instatement,  the  Cooit  wonld  direct  the  entry  of  dismission  to  be 
stricken  out. 

MOTION  to  re-instate  a  cause  on  the  docket.  Wedne^oy, 

Per  Curiam. — Tbb  case  was  filed  in  this  Court  as  a    ^^  ^' 
writ  of  error  on  the  13th  of  Marchy  1852,  and  a  sommons 
was  duly  issued,  requiring  the  defendants  in  error  to  ap- 
pear, dec. 

At  the  May  term  following,  and  also  at  the  November 
term,  1852,  the  case  was  continued  under  the  general  or- 
der. On  the  4th  day  of  the  present  t«rm,  {May^  1853,) 
it  was  regularly  called  for  trial,  and  the  plaintiffs  failing 
to  appear,  was  dismissed  on  the  requisition  of  the  de- 
fendants, under  rule  19,  governing  the  practice  in  this 
Court.  (1)' 

On  a  subsequent  day  of  the  term,  the  plaintiffs'  coun- 
sel moved  that  the  case  be  re-instated  upon  the  docket. 
A  rule  was  granted  and  served  upon  the  defendants,  re- 
quiring them  to  show  cause,  &c. 

The  defendants  appeared  and  answered  to  the  rule,  and 
insisted  that  the  case  was  dismissed  in  the  regular  prac- 
tice of  the  Court,  and  that  the  plaintiffs  had  shown  no 
valid  ground  on  which  to  sustain  their  motion  to  re-in- 
state; and  of  this  opinion  is  the  Court. 

The  only  ground  taken  is  presented  in  the  following 
affidavit: 

'^Personally  appeared,  in  open  Court,  James  Rariden^ 
the  plaintiffs'  attorney  in  the  above  case,  and  said  that  he 
was  necessarily  absent  on  the  calling  of  the  above  cause, 
and  that  the  same  was  dismissed  for  want  of  prosecution. 
He  said  he  believed  there  were  merits  in  the  cause,  and 
that  he  thought  that  justice  required  that  it  should  be  re- 
instated." 

It  is  very  manifest  that  no  legal  excuse  is  set  forth  in 
this  affidavit  for  neglecting,  during  the  whole  sitting  of 
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May  Term,   the  Couit  on  the  day  on  which  the  case  was  dismiflBed,  to 

I  Q  CO  • 

■- answer  to  it  as  having  been  called;  and  that  to  re-instate 

^^^        it  upon  such  an  affidavit,  would  set  a  precedent  rendering 

DixwiDDiE.    nugatory  the  rule  under  which  the  dismission  was  had. 

We  are  satisfied,  also,  that  to  do  so  would  be  encouraging 

a  carelessness  in  practice  that  would  tend  much  to  retard 

the  progress  of  business. 

Had  the  party  been  temporarily  out  of  the  court-room 
when  the  case  was  called  and  dismissed,  but  returned 
immediately  and  asked  that  it  should  be  re-instated,  the 
Court  would  undoubtedly  have  directed  the  entry  of  dis- 
mission to  be  stricken  out.  This,  however,  was  not  the 
state  of  the  facts  in  the  case  before  us. 

The  rule  to  show  cause  must  be  discharged,  and  the 
motion  to  re-instate  must  be  overruled,  at  the  cost  of  the 
plaintiffs  in  error. 

(1).  That  rule  is  as  follows:  If,  when  a  cause  is  called,  the  plaintiff  fail 
to  appear,  the  defendaot  maj  have  the  caase  dismissed,  or  maj  submit  it 
either  with  or  without  argument.  If  the  defendant  make  default,  the 
plaintiff  may  proceed  exparU, 
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CASES 

ARGUED   AND   DBTERMINED 

IN  THX 

SUPREME    COURT    OF   JUDICATURE 

or  THE 

STATE    OF    INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1853,  IN  THE  THIRTY- 
EIGHTH  YEAR  OF  THE  STATE. 


Perry  and  Others  v.  Bland  and  Others. 

Bill  under  art.  3,  c.  30,  R.  S.  1843,  to  contest  the  validity  and  prevent  the 
probate  of  a  writing  offered  to  be  proved  as  a  will.  An  issue  was  made 
up  in  the  form  prescribed  by  s.  60  of  said  article,  except  that  the  words, 
"  the  execution  of  the  same  being  admitted,"  were  added.  Held,  that 
the  defendants  still  had  the  right  to  open  and  close  the  argument  to  the 
jury.  Held,  also,  that  the  defendants,  by  allowing  the  plaintiffs,  as  they 
did,  to  introduce  their  evidence  first  before  the  jury,  did  not  waive  that 
right. 

APPEAL  from  the  Union  Probate  Court.  Monday^ 

RoACHE,  J. — This  was  a  proceeding  instituted  under  the 
provisions  of  art.  3,  c.  30,  R.  S.  1843,  by  the  appellants, 
to  contest  the  validity  and  prevent  the  probate  of  an  in- 
strument offered  to  be  proved  as  the  last  will  and  testa- 
ment of  James  Snawden. 

The  appellants,  having  first  filed  a  caveat,  filed  a  bill 
alleging  for  objections  against  the  admission  of  the  writ- 
ing offered  to  probate,  that  the  decedent,  at  the  time  of 
Vol.  IV.--36 
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Nov.  Term,   its  execution,  was  of  unsound  mind,  and  that  it  was  pro- 

'. —  cured  to  be  made  by  the  false  and  fraudulent  representa- 

^'^^^  tions  of  the  defendant,  Emily  Bland.  Answers  were  put 
Bland.  in  by  the  defendants  denying  the  incompetency  of  the 
testator,  and  the  improper  influences  alleged. 

An  issue  was  made  up,  in  pursuance  of  the  provisions 
of  section  60  of  the  same  chapter  above  cited.  The  jury 
to  which  it  was  submitted  for  trial,  found  that  the  writ- 
ing produced  was  the  last  will  and  testament  of  James 
Snowden, 

The  evidence  is  not  set  out.  A  bill  of  exceptions  was 
taken,  during  the  progress  of  the  trial,  to  a  ruling  of  the 
Court,  which  embraces  the  only  error  complained  of.  It 
shows  that  at  the  trial  the  appellants  proceeded,  without 
objection  on  the  part  of  the  defendants,  to  introduce  their 
evidence  to  sustain  their  objections  to  the  probate  of  the 
will.  They  were  followed  by  the  introduction  of  testi- 
mony on  the  part  of  the  defendants,  sustaining  the  com- 
petency of  the  testator,  and  rebutting  the  charge  of  fraud 
in  procuring  its  execution.  After  the  evidence  was  closed 
on  both  sides,  the  Court,  on  motion  of  the  defendants, 
permitted  them  to  open  and  close  the  argument  to  the 
jury. 

This  ruling  of  the  Court  is  the  only  error  assigned. 

The  appellants  insist  that  the  rule  prescribed  by  section 
60  above  cited,  is  changed  in  the  present  case  by  the  form 
of  the  issue.  The  issue  made  up  is  in  the  precise  form 
required  in  that  section,  except  that  there  is  added  to  it 
these  words :  '<  the  execution  of  the  same  being  admitted/' 
They  contend  that  inasmuch  as  the  execution  of  the  will 
was  admitted,  it  left  them  to  sustain  the  affirmative  upon 
the  issue  as  to  incompetency  and  fraud,  and  that  as  the 
issue  thus  threw  upon  them  the  affirmative,  they  were  en- 
titled to  open  and  close  the  argument,  according  to  the 
rule  in  other  cases. 

This  would  be  true  if  the  statute  did  not  prescribe  a 
rule.  Section  56,  of  the  same  chapter,  provides  that  it 
may  be  objected,  by  allegations  in  writing,  against  the 
admission  of  a  will  to  probate,  either  that  the  testator 
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was  idiotic  or  of  unsonnd  mind,  or  that  the  will  was  not  N«t.  Tem, 

duly  executed,  or  that  the  same  was  executed  under  du-  !_ 

pess  OP  restraint,  or  obtained  by  fraud,  or  that  any  other    ^^^Staw 
valid  objection  exists.    Section  60  enacts  that  in  such     O'Oomm. 
proceedings  an  issue  shall  be  made  up  whether  the  writ- 
ing produced  be  the  last  will  and  testament  of  the  testa- 
tor ;  '^and  upon  this  issue,  the  defendants  in  such  pro- 
ceedings shall  have  the  affirmative." 

The  language  of  the  statute  is  imperative,  and  em- 
braces all  cases  arising  under  it  where  any  one  of  the 
olyections  specified  is  alleged,  and  there  is  no  exception 
made. 

It  is  contended,  however,  that  inasmuch  as  the  appel- 
lants were  permitted  to  introduce  their  evidence  first  be- 
fore the  jury,  without  olgection,  the  defendants  were  pre- 
cluded from  claiming  their  right  to  open  and  close  the 
argument  We  do  not  think  so.  The  waiver  of  their 
right  to  introduce  their  evidence,  certainly  was  no  waiver 
of  the  right  the  statute  gives  them  of  opening  the  argu- 
ment. They  might,  if  they  chose,  have  introduced  no 
evidence  at  all.  This  certainly  would  not  have  precluded 
them  from  commenting  on  the  appellants'  evidence,  and 
in  the  order  prescribed  by  the  statute. 

Per  Curiam. — ^The  decree  is  affirmed  with  costs. 

/.  Perry^  for  the  appellants. 

/.  Farj/an,  for  the  appellees. 


The  State  v.  O'GomrEa. 


Tbe  Mt  of  1851  to  regulate  tlio  ode  of  spiritnous  liqaon  in  T^fiomu 
county,  WM  not  repealed  bj  the  new  eoustitution. 

Section  7  of  that  act  does  not  create  a  distinct  oflfonce  from  tliat  created  by 
sectioB  5  of  the  same  act,  but  only  prescribes  a  new  rule  of  eridenoe 
upon  trials  for  the  ollence  defined  by  the  latter  sectioo. 


SOO  GASES  IN  THE  SUPREME  COURT 

Vor.  Term,  A  defendant  on  trial  for  a  miadomeanor  may  ahow  in  hia  defence  that  lie 

1853  has  been  tried  aad  conTicted  for  the  aame  oflfence. 

Tay  ftTATii  If  eyidence  offered  constitutes  a  link  in  the  chain  of  evidence  which  is  sd- 

T.  missible,  it  should  be  admitted. 
O'Oomn. 

JVomfiw,  APPEAL  from  the  T^^pecanoe  Court  of  Common  Pleas. 

JVoMmter  98.  RoACHE,  J. — ^Aa information  waa  filed  against  O* Conner^ 
in  the  Tippecanoe  Court  of  Common  Pleas,  for  retailing 
without  license. 

The  information,  which  contained  two  counts,  waa 
founded  on  the  provisions  of  an  act  entitled,  ''An  act  to 
regulate  the  sale  of  spirituous  liquors  in  the  county  of 
Tippecanoe^''  approved  February  13,  1851.  (1) 

The  fifth  section  of  that  act  provides,  that  should  any 
person  directly  or  indirectly  sell  or  barter  any  spirituous 
liquors  by  a  less  quantity  than  one  quart  at  a  time  in 
said  county,  &c.,  without  a  license  so  to  do,  dz;c.,  such 
ofiender  shall  forfeit  and  pay,  &c. 

Section  7  is  in  these  words :  ''In  all  prosecutions  under 
this  law,  proof  that  the  defendant  is  the  keeper  of  a  grocery 
or  tavern,  and  to  all  appearances  engaged  in  retailing 
liquors  by  a  less  quantity  than  one  quart  at  a  time,  shall 
be  sufiioient  to  produce  a  conviction." 

The  first  count  is  founded  on  the  fifth  section,  and  al- 
leges that  the  defendant  did  sell  by  a  less  quantity  than 
a  quart  at  a  time,  to-wit,  one  pint,  to  a  person  unknown. 
The  second  count  is  in  the  language  of  the  seventh  sec- 
tion, and  charges  that  the  defendant  was,  to  all  appear- 
ances, the  keeper  of  a  certain  grocery  for  the  sale  and  re- 
tail of  spirituous  liquors  by  a  less  quantity  than  one 
quart  at  a  time,  he,  the  said  defendant,  not  being  licensed 
ib  retail. 

The  Court  quashed  the  second  count  of  the  indictment, 
on  the  ground,  as  is  alleged,  that  the  statute  on  which  it 
was  based,  being  local  to  the  county  of  Tippecanoe^  was 
abrogated  by  the  constitution  adopted  in  1851.  On  this 
ground,  if  no  other  existed,  the  decision  would  have  been 
erroneous.    See  The  Sktte  v.  Barbeey  3  Ind.  R.  258. 

But  the  count  is  clearly  bad  for  another  reason.  The 
seventh  section  of  the  act  on  which  it  is  founded,   does 
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not,  as  the  prosecutor  seems  to  have  supposed,  create  a   ^^^'  T«rni, 

distinct  offence ;  it  only  prescribes  a  new  rule  of  evidence ~ 

applicable  on  trials  for  the  offence  defined  in  the  fifth       ^^^^^ 
section.  The  State 

The  <5ause  was  submitted  to  the  Court  for  trial,  and  the 
defendant  was  acquitted. 

On  the  trial,  the  defendant  offered  in  evidence  a  record 
of  a  trial  and  conviction  in  a  previous  case  in  the  same 
Court,  on  an  information  against  him,  for  retailing  to 
certain  persons  whose  names  were  unknown.  The  evi- 
dence was  correctly  admitted.  The  defendant  had  a  right 
to  show  that  he  was  on  his  trial  for  an  offence  for  which 
he  had  already  been  tried  and  convicted.  Both  the  former 
and  pending  informations  charged  him  with  retailing  to 
persons  unknown.  The  record  was  not  of  itself,  perhaps, 
sufiicient,  but  was  one  link  in  the  chain  of  evidence  to 
prove  that  the  offences  were,  in  point  of  fact,  the  same. 
He  had  a  right  to  introduce  it,  and  follow  it  with  the  ne* 
cessary  proof  showing  them  to  be  identical.  For  this 
purpose,  the  evidence  was  properly  admitted. 

Fer  Curiam. — The  judgment  is  affirmed. 

L.  ReHly^  for  the  state. 

D.  Mace  and  W,  C,  Wilson,  for  the  defendant. 

(1;  See  Qen.  Ulwb  1851,  p.  121. 


Young  and  Others  v.  The  State  Bank. 

Where,  in  the  abseBce  of  a  partj,  the  Conrt  has  improperly  allowed  the 
record  to  be  amended  hj  noting  the  filing  of  pleadings  hj  his  adrersary, 
the  proper  remedy  is  by  motion,  in  the  same  Court,  to  have  the  amend- 
ment set  aside. 

A  judgment  by  nil  dhit,  -where  pleas  remain  undisposed  of,  is  erroneous. 

The  legislature  has  not  the  power  to  gmnt  a  new  trial  of  a  suit  at  law. 
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May  Term,       ERROR  to  the  Oxoen  Circuit  Court. 

Perkins,  J. — Assumpsit  by  the  State  Bank  for  the  use  of 


YouNo  ^^  branch  at  Tej^^e  HaxUCy  against  John  Young  and  others, 
The  State  upon  a  promissory  note  payable  at  said  branch.  Judg- 
ment below  for  the  plaintiff,  September,  1641. 
NnenSer  28  ^^  ^^^^  ^^^  legislature  of  the  state  passed  an  act  grant* 
ing  a  new  trial.  The  Circuit  Court  held  said  act  uncon- 
stitutional, and  refused  to  hear  the  new  trial.  Before 
considering  thb  point,  another  will  be  noticed. 

The  Judgment  in  the  case  upon  the  trial  had,  was  en- 
tered as  one  by  nil  dicU,  no  defence  appearing  to  have 
been  interposed.  Subsequently  the  record  was  amended, 
on  the  motion  of  the  defendants,  in  the  absence  of  the 
plaintiff,  so  as  to  show  that  the  plea  of  the  general  issue 
and  several  special  pleas  were  filed,  upon  which  issues 
at  law  were  formed.  It  is  objected  that  said  amendment 
was  illegally  made.  This  objection  has  already  been 
answered.  When  this  cause  was  before  us  upon  the  chan- 
cery side  of  the  Court,  it  was  decided  that  the  Court  be- 
low had  power  to  make  the  amendment.  See  the  case  of 
The  State  Bank  v.  Young  et  a/.,  2  Ind.  R.  171.  It  is  there 
laid  down  that,  *'  what  the  bill  says  as  to  the  entry  made 
in  the  record  relative  to  the  filing  of  the  pleas,  is  not 
material.  The  pleas  were  on  file  among  the  papers  in 
the  cause,  but  the  clerk  had  omitted  to  make  an  entry  of 
their  being  filed.  The  Court  of  law,  surely,  could  have 
that  misprision  amended  at  any  time  when  proper  appli- 
cation was  made.  If  the  amendment  was  objectionable 
for  the  want  of  notice  to  the  bank  of  the  motion,  as  is 
insisted  upon  by  her  counsel,  she  should  have  applied  to 
the  Court  of  law,  on  that  ground,  to  set  the  amendment 
aside." 

No  such  application  appears  to  have  been  made,  and 
the  pleas  must,  therefore,  be  considered  a  part  of  the  re- 
cord of  the  cause.  This  being  the  case,  the  judgment  by 
nU  didi,  those  pleas  being  undisposed  of,  was  clearly 
erroneous,  and  must,  for  this  cause,  be  reversed.  Tipton 
v.  Cummins,  5  Blackf.  571. — Maddoz  v.  Ptdliam,  id.  205. 
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We  now  retam  to  the  point  passed  by,  though  it  hsLS   l^o^-  Term, 
become  immaterial  in  the  case.  i^zLl_ 

The  Circuit  Court  did  right  in  refusing  to  hear  the  new      '^o^no 
trial  granted  by  the  special  act  of  the  legislature.    The    The  State 
legislature  does  not  possess  the  power  to  grant  a  new 
trial  in  a  suit  at  law.    The  constitution  of  Indiana  has 
always  contained  the  following  provision: 

*'The  powers  of  the  government  of  Indiana  shall  be 
divided  into  three  distinct  departments,  and  each  of  them 
be  confided  to  a  separate  body  of  magistracy,  to- wit: 
those  which  are  legislative,  to  one ;  those  which  are  execu- 
tive, to  another;  and  those  which  are  judiciary,  to  an- 
other; and  no  person,  or  collection  of  persons,  being  of 
one  of  these  departments,  shall  exercise  any  power  pro- 
perly attached  to  either  of  the  others,  except  in  the  in- 
stances herein  expressly  permitted."  (1) 

There  is  no  section  of  the  constitution  permitting  the 
legislature  to  grant  new  trials. 

The  granting  of  a  new  trial  is  a  judicial  act,  and,  in 
this  state,  controlled  by  settled  rules  of  law.  If  an  infe- 
rior Court  should,  in  any  given  case,  exercise  the  power 
to  grant  new  trials,  in  violation  of  these  settled  rules, 
this  Court  would  set  aside  the  grant,  and  leave  the  judg- 
ment rendered  unaffected. 

Now,  the  constitution  above  quoted  says  the  legislature 
shall  not  perform  a  judicial  act.  The  granting  of  a 
new  trial,  we  have  seen,  is  a  judicial  act.  Therefore, 
the  legislature  cannot  grant  a  new  trial. 

And  it  is  a  power  that  should  not  be  possessed  by  the 
legislature,  in  its  legislative  capacity ;  because,  in  that 
capacity,  it  would  not  be  governed  by  legal  rules.  In 
governments  where  the  constitution  converts  the  legisla- 
ture, on  some  occasions  and  for  some  purposes,  into  a 
court,  while  that  body  is  thus  acting,  it  is  governed  by  the 
same  rules,  and  restrained  in  its  action  by  the  same  au- 
thorities, as  are  courts  of  law.  Not  so  where  it  acts  sim- 
ply in  its  legislative  capacity ;  and  to  permit  it  to  dis- 
pose of  judicial  questions  in  that  capacity,  would  be  in 
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Nov.  Terra, 
1853. 

To  UNO 
V. 

The  Statb 
Bank. 


the  highest  degree  dangerous  to  the  rights  of  the  indivi- 
dual members  of  the  community. 

It  has  already  been  solemnly  decided  by  the  highest 
courts  of  the  Union,  that  the  legislature  of  a  state  cannot 
pass  appraisement  and  stay  laws  that  shall  embarrass 
and  postpone  the  collection  of  debts  beyond  the  time 
allowed  by  the  law  of  the  contract,  on  the  ground  that 
such  legislation  impairs  the  obligation  of  contracts.  But 
if  the  legislature  may  grant  new  trials,  ad  libitumj  it  can 
forever  prevent  the  collection  of  debts.  It  could,  at  plea- 
sure, wipe  out  every  judgment  in  the  state.  Possessed  of 
such  a  power,  that  of  passing  stop-laws  would  not  be 
sought  for. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c« 

C.  P.  Hester  and  D.  Wallace,  for  the  plaintiffs. 

A,  Kinney  and  8,  B,  Gao&ins,  for  the  defendant. 


(1)  The  language  quoted  is  that  of  article  2  of  the  constitution  of  1816. 
Article  3  of  the  constitution  of  1851,  is  as  follows:  *'The  powers  of  the 
goveniment  are  divided  into  three  separate  departments;  the  LegislatiTe, 
the  Executive,  including  the  administratiye,  and  th^  Judicial;  and  no  per- 
son, charged  with  official  duties  under  one  of  these  departments,  shall  ex- 
ercise any  of  the  functions  of  another,  except  as  in  this  constitution  ex- 
pressly provided." 


Young  and  Others  v.  The  Statb  Bank. 


Mondav, 
November  28. 


ERROR  to  the  Owen  Circuit  Court. 

Per  Curiam, — The  judgment  in  this  case  is  reversed 
with  costs,  for  the  reasons  given  in  the  previous  case  of 
the  same  parties,  this  day  decided,  (1)  and  involving  the 
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same  qnestionB.    Cause  remanded  for  farther  proceed-    No?.  Term, 
•  I 853 . 

ings.  — -  — 

C.  P.  Hester  and  D.  Wallace,  for  the  plaintiffs.  ''*'J!^ 


A.  Kinney  and  S.  B.  GookinSy  for  the  defendant. 
(1)  See  the  next  preceding  case. 


Catims. 


Jones  v,  Gavins. 


An  office  maj  exist  without  any  duties  attached  to  it. 

The  constitation  of  1851  imposes  no  duties  upon  county  auditcnrs,  but 
leaves  their  duties  to  be  defined  by  the  legislature. 

The  creation  by  the  constitution  of  1851  of  the  office  of  county  auditor  in 
each  county,  did  not  operate  to  revive  the  law  prescribing  the  duties  of 
the  auditor  of  Greene  county,  which  had  previously  been  repealed. 

The  constitution  of  1851  did  not  extend  the  operation  of  the  laws  in  force 
at  its  adoption  prescribing  the  duties  of  county  auditors,  beyond  the 
boundaries  then  limiting  them. 

It  simply  declares  that  those  laws  shall  be  in  force  until  they  expire  by 
their  own  limitation  or  are  repealed  by  the  legislature. 

The  office  of  county  auditor  was  first  created  by  an  act  of  the  legisla- 
ture of  1841,  and  the  duties  pertaining  to  it,  in  the  counties  where  it  was 
created,  were  previously,  for  the  most  part,  performed  by  the  clerk  of 
the  Circuit  Court,  an  officer  created  by  the  old  and  continued  by  the 
new  constitution.  In  1844,  an  act  was  passed,  abolishing  the  office  of 
county  auditor,  in  Greene  county,  and  restoring  the  duties  then  per- 
formed by  the  auditor  in  that  county  to  the  clerk.  Held,  that  the  clerk, 
by  assuming  the  discharge  of  those  duties,  did  not  become  the  holder  of 
two  offices. 

Th^law  of  1844,  which  restored  to  the  clerk  of  Greene  county  the  duties 
which  had  been  transferred  from  his  office  to  that  of  the  county  auditor, 
was  continued  in  force  by  the  constitution  of  1851. 

The  words  "published"  and  "circulated,"  in  s.  28  of  art.  4  of  the  consti- 
tution of  1851,  are  used  synonymously. 

That  part  of  s.  28  of  art.  4  of  the  constitution  of  1851  which  declares  that 
"  no  act  shall  take  effect  until  the  same  shall  have  been  published  and 
circulated  in  the  several  counties,"  ^bc.,  means  that  such  act  shaU  not 
take  effect  in  any  county  until  it  has  been  distributed  to  all. 
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Nov.  Term, 
1853. 

Joim 

V. 

Oayiks. 

Monday, 
November  28. 


The  R.  S.  1852  did  not  take  effect  uatil  Uiey  were  dUtribnted  to  aU  tbe 

counties  in  the  state. 
Thej  were  not  distributed  to  all  the  counties  until  the  Gth  day  of  May, 

1853. 

APPEAL  from  the  Greene  Circuit  Court. 

Pbbkins,  J. — Information  filed  in  the  Qreene  Circuit 
Court  at  the  April  term,  1853,  under  art.  44,  vol.  2,  of  the 
R.  S.  of  185^,  by  John  J<mes  against  Samuel  R.  Covins. 

The  information  states  that  at  the  general  election  in 
October y  1852,/oAn  /o7i^^,  the  plaintiff,  was  elected  auditor 
of  Crreene  county;  that  he  was  subsequently  commis- 
sioned, gave  bond,  and  in  March,  1853,  was  sworn,  &c.; 
that  he  had  demanded  the  books,  &c.,  pertaining  to  the 
office,  of  Samud  R,  Gavins,  who  was  in  possession  of 
them  and  was  usurping  the  exercise  of  the  functions  of 
said  ofiice,  &c.,  and  that  Greene  county  contained  over 
1,000  polls,  &c. 

Gavins  answered,  stating  that  on  the  first  Monday  of 
AtLgtisty  1848,  he  was  elected  clerk  of  the  Circuit  Court 
of  said  county  for  seven  years  from  the  27th  day  o{  Aprils 
1849,  and  was  afterwards  duly  qualified,  &c.,  whereby  he 
became  vested  with  the  right  to  discharge  the  duties  the 
exercise  of  which  he  was  charged  with  usurping,  inas- 
much as  the  legislature,  in  1844,  passed  an  act  which 
had  not  been  repealed,  abolishing  the  office  of  auditor  in 
Greene  county  and  attaching  the  duties  that  had  pertained 
thereto,  to  the  office  of  clerk  in  said  county. 

Demurrer  to  this  answer  overruled,  and  final  judgment 
for  the  defendant,  Gavins. 

The  question  going  to  the  merits  of  the  case  is,  whe^ 
ther  the  local  law  under  which  Gavins  was  discharging  a 
portion  of  the  duties  of  his  office  as  clerk,  was  continued 
in  force  by  the  constitution  of  1851. 

It  will  aid  us  in  understanding  it  to  glance  a  little  back- 
ward in  beginning  our  investigation. 

The  office  of  county  auditor  was  not  known  to  the  for- 
mer constitution  of  Indiana;  nor  was  it  to  the  laws  under 
that  constitution,  till  1841.  The  duties  since  that  time 
assigned  to  it,  in  the  counties  where  it  has  existed,  were 
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before  that  date  mostly  discharged  by  the  clerks  of  the    Nov.  Term, 

Circuit  Courts,  officers  created  by  the  old,  and  continued • — I — 

by  the  new,  constitution.  In  1841,  the  office  of  county  "^^^ 
auditor  was  created  by  statute.  But  in  1844,  the  legisla-  Caytns. 
tare  passed  an  act  (Gen.  Laws  1844,  p.  46)  abolishing  it 
in  the  counties  of  Owen,  Crreene,  Washington  and  Carroll^ 
and  restoring  the  duties  then  performed  by  the  auditors 
to  the  clerks  in  said  counties.  This  act  had  not  been  ex- 
pressly repealed  at  the  formation  of  the  constitution  of 
1851,  nor  at  the  commencement  of  this  suit,  and  under  it 
and  the  general  law,  Gavins,  the  defendant,  was,  at  those 
times,  holding  the  office  of  clerk  in  Greene  county,  with 
a  prospective  term  of  several  years. 

In  1851,  the  new  constitution  was  adopted,  containing 
this  provision,  viz.:  '^  All  laws  now  in  force,  and  not  incon- 
sistent with  this  constitution,  shall  remain  in  force  until 
they  shall  expire  or  be  repealed ;"  and  this  further  pro- 
vision, viz.:  "Every  person  elected  by  popular  vote,  and 
now  in  any  office  which  is  continued  by  this  constitution, 
and  every  person  who  shall  be  so  elected  to  any  such 
office  before  the  taking  effect  of  this  constitution,  (except 
as  is  in  this  constitution  otherwise  provided,)  shall  con- 
tinue in  office  until  the  term  for  which  such  pei-son  has 
been  or  may  be  elected,  shall  expire :  Provided,  That  no 
such  person  shall  continue  in  office  after  the  taking  effect 
of  this  constitution,  for  a  longer  period  than  the  term  of 
such  office  in  this  constitution  prescribed.'* 

Now,  it  is  very  obvious  that  these  two  provisions  con- 
tinued Covins  in  office  as  clerk,  and  continued  in  force 
the  act  conferring  upon  him  the  duties  of  the  abrogated 
auditor's  office,  if  said  act  was  not  inconsistent  with  some 
other  clause  or  clauses  of  the  new  constitution.  It  is 
claimed  that  it  was  inconsistent  with  two  of  its  provisions, 
to-wit,  that  which  declares  that  in  all  cases  "  where  a 
g^eneral  law  can  be  made  applicable,  all  laws  shall  be 
general,  and  of  uniform  operation  throughout  the  state," 
(art.  4,  8.  28);  and  that  which  declares  that  ''there  shall 
be  elected,  in  each  county,  by  the  voters  thereof,  at  the 
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Nov.  Terra,    time  of  holding  general  elections,  a  clerk  of  the  Circuit 
^^^^'       Court,  auditor,  recorder,"  &c.  (Art.  6,  s.  2). 


JojM  That  said  act  was  not  inconsistent  with  the  former  of 


V, 


Cavins.  these  two  provisions,  is  decided  in  The  State  v.  Barbeej 
3  Ind.  R.  258,  where  it  is  held  that  that  provision  was 
prospective  in  its  operation,  and  would  only  affect  legis- 
lation under  the  constitution  of 'which  it  formed  a  part. 
This  point  will,  therefore,  be  no  further  considered  here. 

Was  it  inconsistent  with  the  latter  of  said  two  provi- 
sions ?  Upon  the  affirmative  of  this  question,  the  coun- 
sel for  the  plaintiff  mainly  rely.  Let  us  examine  it  with 
care. 

In  August^  1851,  Cavins  is  in  the  office  of  clerk  of  the 
Circuit  Court  of  Greene  county,  to  which  office  certain 
duties  are  attached  by  a  local  law,  which  duties  pertain 
to  the  office  of  auditor  in  certain  counties.  The  office  of 
auditor  does  not  exist  in  said  Greene  county.  A  new 
constitution  for  the  state  is  formed,  and,  at  that  date, 
adopted,  which  provides  that  an  auditor  shall  be  elected 
in  said  county,  "at  the  time  of  holding  general  elec- 
tions," the  first  of  which  said  elections  is  to  take  place  on 
the  second  Tuesday  in  October y  1852.  Now,  it  is  clear 
that  no  conflict  existed  between  the  law  under  which 
Cavins  was  acting  and  this  provision  of  the  constitution, 
from  August y  1851,  to  October y  1852,  as  till  then  no  audi- 
tor was  to  be  elected  in  Crreene  county,  and,  of  course, 
could  discharge  no  duties  in  it.  But  in  October y  1852, 
Jon£S  is  elected  auditor  in  said  county,  and  the  question 
now  arises  as  to  the  relation  between  him  and  Cavins^ 
the  clerk.  Is  the  latter  bound  to  surrender  a  portion  of 
his  duties  to  the  former,  and,  if  so,  what?  It  devolves 
upon  Jones  to  point  them  out  before  they  can  be  adjudged 
to  him.  No  law  prescribing  the  duties  to  be  performed 
by  the  auditor  has  been  passed  since  the  constitution 
created  his  office;  and  the  simple  fact  that  he  is  auditor 
of  Greene  county,  does  not  authorize  him  to  invade  the 
clerk's  office  and  take  from  the  clerk  his  books,  &c.,  and 
the  discharge  of  any  of  his  duties.    The  office  of  auditor 


OF  THE  STATE  OF  INDIANA.  309 

may  exist  without  any  duties  attached  to  it.    We  have   Nov.  Term, 

said  no  law  had  been  enacted  defining  the  duties  of  the ' 

auditor,  bat  the  constitution  must  also  be  looked  into ;  for  ^^ 

if  his  duties  are  there  defined,  his  right  to  exercise  them       Cavins. 
may  be  perfect  without  legislative  action.     Turning  to  it, 
we  find  this,  and  only  this,  ordained  touching  the  poiat, 
viz.,  that  all  county  officers,  &c.,  shall  "perform  such  du* 
ties  as  may  be  directed  by  law."     Art.  6,  s.  6. 

The  constitution,  then,  imposes  no  duties  upon  the  au- 
ditor, but  leaves  him  dependent,  for  any  he  may  obtain 
the  discharge  of,  upon  the  legislature;  and  that  body  may 
or  may  not,  at  its  pleasure,  assign  them  to  him,  and, 
should  it  do  so,  the  duties  assigned  might  be  of  a  different 
character  from  any  of  those  now  performed  by  the  clerk 
of  Greene  county — they  might  be  taken  from  other  offi- 
cers, or  new  created. 

There  is  no  conflict,  then,  between  the  provision  of  the 
constitution  under  consideration  and  the  law  under  which 
Covins  is  discharging  the  official  duties  assigned  him. 

But  it  is  argued  that  Jones^  on  being  elected  auditor, 
had  a  right  to  discharge  the  duties  attached  by  law  to 
the  office  in  other  counties  in  the  state,  or  that  were  at- 
tached to  it  by  a  former  law,  in  Greene  county. 

We  are  unable  to  discover  any  foundation  upon  which 
such  a  proposition  can  rest.  As  to  the  former  law  in 
Greene  county,  it  had  been  expressly  repealed,  and  we 
think  the  subsequent  creation,  by  a  constitutional  conven- 
tion, of  the  office  of  auditor,  could  not  have  the  effisct  to 
revive  it.  That  convention  created  the  office,  but  did  not 
assume  to  create  its  duties. 

As  to  the  laws  prescribing  the  duties  of  auditors  in 
force  in  other  counties  under  the  old  constitution,  and 
continued  by  the  new,  there  is  no  clause  in  the  latter, 
which,  in  terms,  extends  their  operation  beyond  the  boun- 
daries then  limiting  it,  or  from  which  an  intention  to  do 
so  can  be  inferred.  It  simply  declares  that  they  shall  be 
in  force  till  they  expire  by  their  own  limitation,  or  are  re- 
pealed by  a  legislature.  The  convention  that  framed  the 
constitution  was  not  created  to  legislate;  but  to  declare  a 
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law  in  force  in  a  portion  of  the  state  where  it  did  not 
exist  before,  would  be  legislation.  We  do  not  think  the 
convention  attempted  it  in  this  particular,  though  we 
must  not  be  understood  as  deciding  upon  its  power  to 
have  done  so.  Great  difficulty — indeed,  actual  impossi- 
bility— would  practically  attend  the  position  assumed  by 
counsel.  The  law  in  relation  to  county  auditors  was  not 
uniform,  at  the  making  of  the  new  constitution,  in  the 
counties  in  which  such  an  officer  existed;  and  if  it  be  as- 
serted that  that  instrument  had  the  effect  to  extend  some 
law  on  the  subject  over  the  state,  then  the  question  must 
be  answered,  which  of  the  different  laws  existing  in  va- 
rious parts  of  the  state  was  the  one  that  overrode  all  the 
others?  The  position,  in  fact,  is  scarcely  reconcUable 
with  the  express  language  of  the  constitution,  which  is 
that  the  auditors  shall  perform  such  duties  as  '*  may  be 
directed  by  law,"  evidently  looking  to  future  legislation 
under  said  new  constitution. 

We  see  nothing  upon  the  point  of  Cavins^shol^ng  two 
offices,  as,  from  what  we  have  said  in  the  cause,  it  appears 
that  he  held  but  one. 

We  conclude,  then,  that  the  law  of  1844,  which  restored 
to  the  clerk  of  Greene  county  the  duties  for  a  time  trans- 
ferred from  him  to  an  auditor,  was  continued  in  force  by  the 
new  constitution,  because  said  constitution  does  not  re- 
transfer  said  duties,  nor  assign  any  other,  to  the  auditor 
of  said  county. 

Another  question  is  made  in  the  cause.  The  informa- 
tion, as  we  have  stated,  was  filed  pursuant  to  the  provi- 
sions of  the  R.  S.  of  1852,  in  Aprils  1853,  and  it  is  con- 
tended by  the  defendant  that  those  statutes  were  not  then 
in  force,  as  they  had  not  been  filed  in  all  the  counties  of 
the  state,  though  they  had  been  distributed  to  tbe  county 
of  Greene.  They  were  not  distributed  to  all  the  counties 
in  the  state  till  the  6th  of  May,  1853. 

The  decision  of  this  question  must  depend  on  the  con- 
struction given  to  the  following  clause  of  the  constitn- 
tion: 

'^No  act  shall  take  effect  until  the  same  shall  have 
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been  pnbliBhed  and  circulated  in  the  several  counties  of  Not.  Term, 

this  state,  by  authority,  except  in  case  of  emergency ; — 

which  emergency  shall  be  declared  in  the  preamble,  or       *^^^^^ 
body  of  the  law."    Art.  4,  s.  28.  Cavixb. 

On  one  side,  it  is  insisted  that,  under  this  provision,  a 
general  law,  designed  to  operate  throughout  the  whole 
state,  cannot  take  effect  anywhere  till  it  is  distributed  to 
all  the  counties  in  the  state;  while,  on  the  other,  it  is 
claimed  that  every  such  law  comes  into  force  in  each 
separate  county  on  its  being  filed  therein.  All  agree 
that  the  law  does  not  operate  over  the  whole  state  till  it 
is  filed  in  all  the  counties  of  the  state.  The  difference, 
then,  is  in  regard  to  the  manner  in  which  a  law  in  this 
state  gets  into  force ;  one  side  contending  that  it  comes 
in  at  the  same  moment  throughout  the  whole  state ;  the 
other,  that  it  comes  in  by  piecemeal,  dragging  its  slow 
length  along  through  the  period  of  two  or  three  months. 

By  the  common  law,  a  statute  took  effect  at  once 
throughout  the  jurisdiction  to  be  governed  by  it.  So  it 
did  under  our  former  constitution,  where  there  was  no 
express  legislative  direction  on  the  subject.  In  England^ 
a  statute  took  effect  from  the  first  day  of  the  session  of 
parliament  enacting  it.  In  this  state,  under  the  former 
constitution,  from  the  time  it  was  **  published  in  print,  by 
authority,  at  any  place  within  the  state."  Tredtoay  v. 
Cropin^  1  Blackf.  299.  It  had,  however,  before  the  fram- 
ing of  the  new  constitution,  become  a  common  practice 
for  the  legislature  to  provide  that  laws  should  take  effect 
in  each  county  when  filed  therein,  thus  producing,  for  a 
considerable  length  of  time,  an  entire  want  of  uniformity 
in  the  laws  in  force. 

In  this  state  of  things,  the  constitutional  convention 
framed  the  provision  we  have  quoted,  declaring  that  no 
law  should  take  effect  till  it  was  << published"  and  '^cir* 
culated"  (two  words,  as  here  used,  meaning  the  same 
thing)  "in  the  several  counties  of  this  state,'''  and  we 
think  the  intention  was  to  arrest  the  piecemeal  mode  in 
which  laws  had,  for  a  time,  been  brought  into  operation, 
and  to  make  their  taking  effect  a  single  entire  thing 
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Kov.Term,  throughout  the  state.  It  seems  tons  that  the  language 
. .  — ! —  of  the  constitution  will  fairly  admit  of  no  other  constrac- 
J0NE8  |.«^j^  Yi  speaks  of  no  partial  taking  effect  of  a  law,  no 
Caviks.  coming  into  force  in  the  different  or  several  counties,  bat 
it  speaks  of  its  taking  effect  as  a  single  event,  after  dis- 
tribution in  the  several  counties.  The  term,  ^'several 
counties,"  is  used  in  connection  with  the  distribution,  not 
the  taking  effect  of  the  laws.  Had  the  language  been 
that  laws  should  take  effect  in  the  several  counties  on 
distribution,  &c.,  the  construction  contended  for  by  the 
plaintiff  might  have  prevailed;  but  such  is  not  the  lan- 
guage ;  it  is  prohibitory  and  clear.  It  says  that  no  law 
shall  take  effect,  any  effect,  anywhere,  till  a  certain  condi- 
tion precedent  has  been  performed,  viz.,  till  it  has  been 
distributed  in,  not  one  or  more,  but  the  several  counties  of 
the  state.  Now,  the  several  counties  of  the  state  are  all 
the  counties  of  the  state.  If  the  law  enacted  that  no 
opinion  should  be  delivered  by  the  Supreme  Court  till  it 
had  received  the  approval  of  the  several  judges  of  said 
Court,  would  it  be  pretended  that  an  approval  by  a  less 
number  than  all  of  said  judges  would  fill  the  requirement 
of  the  law? 

We  think  the  revised  statutes  did  not  take  effect  till 
distributed  to  all  the  counties  in  the  state. 

If  it  be  said  that  inconvenience  will  result  from  this 
construction,  we  here  only  answer  that  one  way  in  which 
it  may  be  easily  obviated,  is  by  the  legislature  providing 
that  hereafter  evidence  shall  be  furnished  to  the  auditor 
of  state  of  the  time  of  filing  the  laws  in  the  several  coun- 
ties, and  that,  upon  tlieir  being  filed  in  all,  proclama- 
tion shall  be  made  of  the  fact,  in  a  certain  number  of 
days  after  which  the  laws  should  come  into  force. 

We  may  remark  that  we  do  not  decide  that,  had  it  been 
important  to  the  plaintiff,  he  might  not  have  amended, 
should  it  have  been  deemed  necessary,  his  information. 

Per  Curiam.— The  judgment  is  affirmed  with  costs. 

D,  McDonald  and  /.  SuUivan,  for  the  appellant. 

/.  Blackford,  G.  G.  Dunn,  and  W.  T.  Olto,  for  the  ap- 
pellee. 
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Nov.  Term, 
Davis  v.  Bass  and  Another.  ^^^^' 


A  party  itIm  has  moved  for  a  new  trial  at  law,  and  the  motion  having  been  Bam. 
overruled  on  the  merits,  has  prosecuted  a  writ  of  error  for  the  refasal  of 
bis  motion,  to  final  judgment  against  him,  cannot  afterwards  sustain  a 
bill  in  chancery  for  a  new  trial  founded  upon  the  same  reasons  alleged 
therefor  at  law. 

ERROR  to  the  Lawrence  Circoit  Court.  ^^!^' 

SrcARTy  J. — Dofoie  filed  his  bill  in  chancery^  setting  forth 
certain  proceedings  at  law  wherein  he  had  been  plaintiff! 
After  praying  process,  answer,  &c.,  the  bill  proceeds, 
'^  and  that,  upon  the  premises  being  found  true,  to  adjudge 
and  decree  to  the  complcunant  a  new  trial  of  the  issues 
in  said  common-law  cause,'^  &c. 

It  appears  that  Dams  had  sued  Bass  and  another,  in 
the  Lawrence  Circuit  Court,  for  burning  his  steam  saw- 
mill, laying  his  damages  at  10,000  dollars.  The  result 
was  a  verdict  of  not  guilty.  Dwuiis  moved  for  a  new  trial, 
alleging,  I.  That  the  verdict  was  contrary  to  evidence; 
2.  That  one  of  the  jurors  had  misbehaved;  8.  That  Bass 
had  treated  the  jury  to  spirituous  liquors;  4.  That  certain 
evidence  had  been  improperly  excluded;  and,  5.  Newly 
discovered  evidence.  The  motion  for  a  new  trial  was 
overruled,  and  judgment  on  the  verdict.  Davis  excepted, 
and  prosecuted  his  writ  of  error  to  the  Supreme  Court. 
But  it  does  not  appear  that  he  set  out  the  evidence. 

It  may  be  mentioned  as  part  of  the  history  of  the  case, 
that  the  trial  at  law  was  had  in  December ^  1845.  In  Z)«- 
cember^  1846,  and  during  the  pendency  of  the  law  case  on 
error  in  this  Court,  Dams  filed  his  first  bill  in  chancery  in 
the  Lawrence  Circuit  Court,  praying,  as  now,  for  a  new 
trial,  dEC.  In  JMoy,  1848,  the  first  bill  was  dismissed  with- 
out prejudice;  and  in  May^  1850,  the  present  bill  was 
filed.    Demurrer  to  the  bill  sustained. 

It  is  believed  that  every  point  made  in  this  bill  for  a 
iiew  trial,  was  made  and  determined  by  the  Circuit  Court 
on  the  motion  for  a  new  trial  at  law.  Having  compared 
Vol.  IV.— 37 
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Not.  Term,   the  causes  there  filed  with  those  now  insisted  upon,  we 

can  discover  no  substantial  diffisrence. 

Datxs  iji|^^  strongest  point  made,  on  both  occasions,  is  the 

Bam.  newly  discovered  evidence.  It  was  supported,  agreeably 
to  the  rule,  by  Davis^s  own  affidavit,  and  that  of  Owens, 
the  proposed  witness,  stating  what  he  would  testify.  So 
that  the  motion  in  the  law  Court  was  not  overruled  in 
consequence  of  any  informality.  The  remedy  of  Dams 
was  complete  at  law  by  writ  of  error.  Of  this  remedy  it 
appears  he  has  availed  himself.  It  would  be  a  dangerous 
feature  in  chancery  jurisdiction  if  after  all  this,  that 
Court  had  the  power  to  wipe  out  proceedings  at  law,  and 
remit  the  parties  back  to  vdiere  they  began. 

Accordingly,  on  the  part  of  the  defence,  we  are  referred 
to  several  authorities  which  seem  conclusive  against  the 
prayer  of  the  bill.  Thus,  when  a  party  applies  for  a  new 
trial  to  a  Court  of  law,  and  it  is  refused,  equity  will  not 
interfere.  Bttsh  v.  Cratg^  4  Bibb  166.  Ag^n,  a  bill  in 
chancery  to  obtain  a  new  trial  at  law  should  show  that 
the  complainant  could  not  move  for  a  new  trial  at  the 
term  at  which  judgment  was  rendered.  Ward  v.  ChUes^ 
3  J.  J.  Marshall  486.  So  in  Simpsan  v.  Hart^  it  was  hdd 
that  when  a  Court  of  law  has  refused  a  new  trial,  the 
party  will  not  be  relieved  in  chancery.  1  Johns.  Ch.  R.  91 . 

There  are  other  objections  urged  agwist  the  bill  in  ar- 
gument; the  want  of  diligence  to  procure  the  witness; 
McIfUire  v.  Young,  6  Blackf.  496;  tiie  failure  to  set  out 
the  evidence  adduced  on  the  trial  at  law;  the  lapse  of 
time  between  the  trial  and  the  filing  of  the  bill ; — all,  per- 
haps, afibrding  supplemental  considerations  against  the 
relief  sought,  if  there  could  remain  auy  doubt  about  Ae 
correctness  of  the  main  position. 

Per  Curiam, — ^The  decree  is  affirmed  with  costs. 

J.  8.  WaUSy  for  the  plaintiff*. 

C.  Dewey,  for  the  defendants. 
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Tn£  State  on  the  relation  of  the  Board  of  Cobcbossioners 
OF  Daviess  Countt  v.  Clask  and  Others. 


There  is  a ^iigtincUon  in  deposits  of  this  kind:  Where  the  rerj  silyer  or 
gold  deposited  is  to  be  restored,  the  transaction  is  a  special  or  pace  de- 
posit; bat  where  the  party  is  to  restore,  not  the  identical  coin,  but  only 
an  eqai^alent,  on  demand,  it  is  called  a  loan  or  mtUuum  or  irregular  de- 
posit. 

Sembie,  that  the  surplus  rerenue  Umd  held  hj  the  state,  is  a  deposit  of  the 
latter  class. 

It  is  doubtful  -whether  in  a  suit  upon  a  surplus  revenue  bond,  anj  relator 
is  neeesssry;  though  a  responsible  relator  might  be  proper. 

In  legal  contemplation  the  Board  of  Commissioners  of  a  county  is  the 
county. 

In  a  suit  upon  a  surplus  revenue  bond  the  board  of  county  commissioners 
is  a  proper  relator. 


Not.  Term, 
1653. 

The   State 
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ERROR  to  the  Daviess  Circuit  Court.  Mondmv. 

Stuart,  3.— The  StatCy  on  the  relation  of  the  Board  ^^•''«»*^28. 
Cammissumers  of  Daviess  county y  sued  Clark  and  others,  on 
their  writing  obligatory  as  borrowers  of  the  surplus  reve- 
nue fund.  The  history  of  that  fund, — its  distribution,  in 
1836,  among  the  states,  and  by  this  state  to  the  counties 
to  be  loaned  out  on  interest,  need  not  be  detailed. 

General  demurrer  to  the  declaration  sustained. 

The  only  question  discussed  by  counsel  is  whether  the 
board  of  commissioners  be  the  proper  relator;  or  whe- 
ther the  suit  should  have  been  brought  on  the  relation  of 
the  county  treasurer. 

The  ease  of  The  State  v.  Votaw  and  others,  8  Blackf.  2, 
is  referred  to  in  argument.  That  was  a  suit  on  the  rela- 
tion of  the  treasurer  of  one  county  against  the  treasurer 
of  another  county  about  the  surplus  revenue  fund.  The 
county  of  Blackford  had  been  carved  out  of  the  county 
of  Jajfj  and  was  claiming  her  share  of  the  surplus  reve- 
nue from  the  latter  county.  This  Courts  on  objection  to 
the  relator,  decided  that  the  suit  was  correctly  brought  on 
the  relation  of  the  treasurer  of  Bktcfkord  county.  The 
reason  given  is,  that,  under  the  law,  the  treasurer  has  a 
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Not.  Term,   poBsesBory  right  to  this  fund,  and  a  beneficial  interest  in 
it  to  the  extent  of  his  commissions. 


The  ^Stati  r^^^  language  of  the  Court,  that  "the  state  holds  the 
Clark.  fund  as  a  depository,"  is  objected  to  as  incorrect.  It  k 
contended  that  the  bailment,  if  any,  is  not  a  deposit  but 
a  debt.  There  is,  however,  a  distinction  in  deposits. 
Where  the  very  silver  or  gold  deposited  is  to  be  restored, 
the  transaction  is  a  special  or  pure  deposit.  But  where 
the  party  is  to  restore,  not  the  identical  coin,  but  only  an 
equivalent,  on  demand,  the  books  call  it  a  loan  or  muluiun 
or  irregular  deposit.  Story  Bailm.  ss.  47,  88. — G^n  v. 
Anderson^  4  Blackf.  395.  To  this  latter  class  the  distri- 
bution of  the  surplus  revenue  seems  to  belong.  Thus, 
whether  regarded  as  a  special  or  irregular  deposit,  the 
language  of  the  Court  in  the  case  alluded  to  is  equally 
applicable.  For  the  purposes  of  that  decision,  further 
distinction  was  not  necessary. 

But  in  T%e  State  v.  Votaw^  supra^  the  Court  intimate 
that  the  board  of  commissioners  is  not  the  proper  rela- 
tor. This  position  counsel  in  the  case  at  bar  also  con- 
trovert. 

It  may  well  be  doubted  whether  in  these  surplus  reve- 
nue bonds  any  relator  is  necessary.  The  contract  b 
directly  with  the  state.  The  practice  has  been,  in  some 
circuits,  to  bring  the  suit  in  the  name  of  the  state  simply, 
thus  leaving  it  to  the  sherifi*  to  determine  who  was  enti- 
tled to  receive  the  money  at  his  hands  when  collected. 
One  of  the  objects  of  a  relator  would  be  to  direct  the 
officer  to  whom  he  was  to  pay ;  and  the  costs  might  also 
be  matter  of  consideration.  A  responsible  relator  might, 
therefore,  be  proper. 

In  the  case  at  bar,  the  board  of  commissioners  is  the 
relator.  It  is  a  body  corporate,  capable  of  suing  and 
being  sued.  R.  S.  1843,  p.  181.  In  legal  contemplation, 
the  board  of  commissioners  is  the  county.  It  has  the 
care  of  the  property  of  the  county,  as  well  as  its  super^ 
vision  and  management.  Id.  183,  s.  14.  The  county 
is  liable  for  the  surplus  revenue  fund,  and  the  county 
board  is  speciaUy  charged  witli  the  supervision  of  it. 
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The  county,  known  in  law  only  by  her  board  of  commis-    Not.  Term, 


1853. 


sioners,  is,  therefore,  interested  in  the  fund.    Admitting, 

then,  the  correctness  of  the  decision  in  The  Slate  v.  Votaw,   '^^*  ^^'^^ 

to  the  extent  that  the  question  was  fairly  before  the  Court,      Olaek. 

and  for  the  reason  given,  namely,  that  the  treasurer  of 

the  county  was  properly  relator,  because  interested  to  the 

extent  of  his  fees,  it  would  seem  to  follow  that  the  board 

of  commissioners  is  also  properly  relator,  because  inte* 

rested  to  the  extent  of  the  entire  fund.    This  view  of  the 

case  is  impliedly  supported  by  Sybert  v.  EUiSy  3  Blackf. 

220,  and  Jones  v.  The  State,  5  id.  141. 

It  may  be  said  that  the  relator  is  the  party  designated 
by  the  record  to  whom  the  money  is  to  be  paid,  and  that 
the  board  of  commissioners,  as  such,  have  no  right  to 
receive  it.  But  the  same  objection  applies  with  equal 
force  when  the  board  of  commissioners  is  directly  plain- 
tiff. The  board  recovers,  but  yet  it  cannot  directly  receive. 
Yet,  in  both  cases,  the  board  of  commissioners  do,  in 
fact,  receive  the  proceeds  in  the  mode  pointed  out  by  law, 
namely,  by  the  treasurer,  ivho  is  the  proper  financial  offi- 
cer of  the  county.  There  would  seem,  therefore,  to  be 
very  little  force  in  an  objection  which  if  good  against  the 
board  as  relator,  would  be  equally  good  against  it  as 
plaintiff  in  any  suit.  It  seems  conclusive  that,  in  both 
cases,  the  money  finds  its  way  into  the  county  treasury 
through  the  same  channel.  We  can,  therefore,  see  no 
good  reason  why  the  board  of  commissioners  should  not 
be  the  relator  in  the  present  case. 

It  is  not  deemed  necessary  to  inquire  whether  the  fact 
that  the  suit  was  on  the  official  bond  of  an  officer,  as  in 
77k^  State  v.  VoUtw,  or  on  a  money  bond  like  the  case  at 
bar,  would  furnish  any  just  ground  for  distinction.  (1) 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

8.  Jud(xhf  for  the  state. 

(1)  RoAOBv,  J.  was  absent. 
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_!_• The  State  on  the  relation  of  the  Boakd  of  Commissioheis 

OF  Daviess  County  v.  Clark  and  Others. 

ERROR  to  the  Datriess  Circuit  Court. 

Per  Curiam. — ^This  case  involves  the  same  question, 
and  the  same  reasoning  is  applicable,  as  in  the  next  pre* 
ceding  case.  (1) 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

S.  Judahf  for  the  state. 


(1)  RoACHx,  J.,  vas  absent 


Bowers  v.  Headbn. 


Where  the  assigoor  of  a  note  fills  np  the  assignment  irith  the  name  of  tlie 
assignee,  he  thereby  designates  the  person  to  whom  he  is  liaUe. 

But  where  he  merely  writes  his  name  upon  it,  he  agrees  that  the  Uank 
may  be  filled  up  by  any  bona  Jide  holder,  that  the  person  whose  name  is 
filled  in  shaU  be  his  immediate  indorsee,  and  that  he  will  be  liable  to 
him  as  snch. 

Where  the  indorsement  remains  blank,  the  note  may  be  passed  by  mere 
deliTery. 

These  rules  prevail  in  the  assignment  of  notes  under  the  R.  S.  1843,  as 
well  as  in  assignments  under  the  law-merchant 

Where  there  are  intermediate  full  indorsements,  the  indorsee  cannot,  in  his 
own  name,  sue  a  remote  indorser  at  law. 

Under  the  R.  S.  1843,  a  promissory  note  in  the  form  of  a  dne  bill,  is  nego- 
tiable. 

Such  a  note  when  sold  may  be  indorsed  in  full  or  in  blank. 

In  a  suit  upon  the  assignment  of  a  promissory  note  indorsed  in  blank,  evi- 
dence that  when  it  was  indorsed  the  assignor  told  the  person  to  whom 
it  was  delirered,  that  he  need  not  $ue  the  maker  ae  ke  wi9p9or  that  &e,  ffte 
ostt^ner,  teenU  sec  it  paid,  is  not  admissible. 

Where,  without  reference  to  improper  evidence  admitted,  the  proof  sus- 
tains the  finding  of  the  Court,  the  judgment  will  not  be  reyersed. 
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ERROR  to  the  Parke  Circait  Court.  Hay  Tem. 

DavisoM} J. — Headen  sned  Bowers  before  a jostice  of. 


the  peace,  upon  the  aasignment  of  a  note.    The  note      ^^^ 
was  for  the  payment  of  32  doHani  ^and  84  cents,  and  in     Hsaden. 
the  form  of  a  common  dae  bill.    It  was  given  on  the  12th  Mond^, 
of  Jpra,  1844,  by  one  Briggs  to  Bowers,  and  by  him  in-  ^<'«'««**'28. 
dorsed  in  blank  to  one  Wright,  who,  sometime  in  the 
year  1844^  sold  and  delivered  it,  without  assignment,  to 
Headen.    Just  before  this  suit  was  instituted,  the  indorse- 
ment was  filled  up  mth  the  name  of  Headen. 

The  justice  gave  judgment  against  Bowers  for  the 
amount  of  the  note  and  interest,  and  he  appealed. 

In  the  Circuit  Court,  Bowers  filed  a  plea  of  non  as- 
sumpsit, verified  by  oath.    The  cause  was  submitted  to 
the  Court  by  consent.    The  Court  found  tar  the  plaintiff. 
There  was  a  motion  for  a  new  new  trial  overruled,  and 
judgment  on  the  finding  of  the  Court. 

The  record  presents  this  question :  Did  the  filling  up  of 
the  blank  vest  the  legal  title  to  the  note  in  Headen,  ^md 
make  him  the  immediate  indorsee  of  Bowers?  The  point 
thus  raised  makes  it  necessary  to  determine  what  is  the 
effect  of  a  blank  indorsement. 

Where  the  assignor  fills  up  the  assignment  with  the 
name  of  the  individual  to  whom  he  sells  Ihe  note,  he 
thereby  designates  the  person  to  whom  he  is  liable.  But 
lAould  he  simply  write  his  name  upon  it,  he  agrees  that 
the  blank  may  be  filled  up  by  any  bonajide  holder;  that 
the  person  whose  name  is  filled  in  shall  be  his  immediate 
indorsee;  and  that  he  will  be  liable  to  him  as  such.  This 
is  obviously  the  true  construction  of  fall  and  blank  in- 
dorsements under  the  lex  meroaioria.  And  it  seems  to  us 
that  the  same  rule  must  govern  assignments  under  our 
statute.  Nelson  v.  Dubois,  13  Johns.  R.  175. — Manson  v. 
Durham,  3  Hill  584.— I^yna  v.  Jeter,  7  Blaokf.  800.— Zom/ 
T.  Evertson,  11  Johns.  R.  52.  The  case  last  cited  was  a 
suit  upon  a  ncm-negotiable  note,  and  shows  that  when  a 
blank  indorsement  is  fiUed,  the  person  whose  name  is  put 
in  becomes  the  immediate  indorsee  of  the  indorser. 

By  our  statute,  notes  like  the  one  in  suit  are  negotiable. 
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Nor.  Term,    R.  S.  1843,  c.  31,  8.  6.     When  Bold  they  may  be  indoned 

_: —  in  fhll  or  in  blank.    It  is  true,  their  negotable  quality  is, 

-^^"^  to  Bome  extent,  reatricted;  bat  none  of  these  restrictions 
Headxk.  vary  the  ^ect  of  an  indorsement  as  understood  by  the 
law-merehant.  The  rule  is,  that  while  the  indorsement 
continues  blank,  the  note  may  be  passed  by  mere  delivery, 
and  it  is  competent  for  any  holder  to  fill  up  the  blank 
with  his  own  name.  There  is  nothing  in  the  letter  or 
spirit  of  the  act  referred  to  in  conflict  with  that  rule. 

It  is  insisted  that  this  suit  cannot  be  sustained  on  the 
ground  that  there  is  no  privity  of  contract  between  the 
assignor  of  the  note  and  the  present  holder — ^that  at  moot 
he  is  a  remote  indorsee,  and  his  remedy,  if  he  has  any, 
was  in  equity.  This  is  answered  by  stating  the  fiu^t  that 
the  indorser  merely  wrote  his  name  on  the  note,  and 
thereby  agreed  that  he  would  admit  bis  liability  to  any 
bona  fide  holder  who  should  please  to  fill  up  &e  blank 
with  an  assignment  to  himself.  Where,  however,  there 
ar&  intermediate  full  indorsements,  the  indorsee  cannot, 
in  his  own  name,  sue  a  remote  indorser  at  law. 

We  think  that  this  suit  was  properly  brought  in  the 
name  of  Headen.  He  was,  no  doubt,  the  legal  owner  of 
the  note,  and  must  be  considered  the  indorsee  of  Bowers. 

Upon  the  trial,  Wright  (to  whom  the  note  was,  in  the 
first  instance,  delivered,)  was  called  by  the  plaintiff.  He 
testified,  tTiter  alia^  that  when  it  was  indorsed,  Bowers  told 
him  that  **  he  need  not  sue  the  maker,  as  he  was  poor — 
that  he.  Bowers^  would  see  it  paid."  This  testimony  was 
admitted  over  the  defendant's  ol^ection.  In  this,  we  think, 
the  Court  erred.  The  indorsement  was,  in  legal  effect,  a 
iimtten  contract.  It  could  not  be  varied  or  controlled  by 
a  verbal  cotemporaneous  agreement.  Odam  v.  Beardy 
I  Blackf.  191.— Wilson  v.  Black,  6  id.  500.  This  evidence 
tends  to  set  up  such  an  agreement.  In  effect,  it  makes 
the  assignor  liable,  whether  due  diligence  was  or  was  not 
used  to  obtain  the  money  firom  the  maker  of  the  note. 
This  was  not  in  accordance  witii  his  written  engagement, 
and,  therefore,  the  evidence  was  objectionable. 

Still  we  do  not  consider  that  error  of  the  Court  suffi- 
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cient  to  reverse  the  judgment  in  this  case.  The  evidence 
is  all  upon  the  record.  It  proves  that  when  the  note  vras 
assigned^  the  maker  was  completely  insolvent  and  con- 
tinued so  up  until  the  trial  of  the  cause.  In  such  case,  a 
suit  against  him  was  not  required  to  bind  the  indorser. 
Youse  V.  McCreary,  2  Blackf.  248.  (1)  Without  reference 
to  the  improper  testimony,  the  proof,  in  our  opinion,  sns- 
tains  the  finding  of  the  Court.  (2) 

Per  Curiam. — ^The  judgment  b  affirmed,  with  10  per 
cent,  damages  and  costs. 

A.  Kinney  and  A,  L.  Roackej  for  the  plaintiff. 

/.  A.  Wright,  for  the  defendant. 


(1)  The  iDsoWency  which  dispenses  with  the  necessitj  of  suing  the  maker 
of  a  note,  before  recourse  can  be  had  on  the  indorsee,  means  inability  of  the 
maker  to  pay  any  part  of  the  giren  debt;  and  this  it  is  incumbent  npoa 
the  indorsee  to  prove  in  a  suit  against  the  indorser.  Herald  r.  Scott,  2  Ind. 
B.  55.    See,  also,  Hardeaty  t.  Kinwarthy,  8  Blackf.  304. 

(2)  RoAOBB,  J.,  baring  been  concerned  as  counsel,  was  absent. 


Kov.  Terra, 
1853. 

WWTON 

V. 

The  Stats. 


m  IS 


WiNTON  and  Others  v.  The  State,  on  the  relation  of  Ezka. 


Section  381  of  c.  40,  R.  S.  1843,  which  provides  that  "  upon  execntion, 
the  officer  may  levy  upon  any  current  gold  or  silver  coin  or  current  bank 
notes  belonging  to  the  judgment-debtor,"  does  not  authorize  him  to  levy 
an  execution  issued  on  a  judgment  against  the  debtor  upon  gold  or  sil- 
ver coin  or  bank  notes  in  his  hands,  collected  on  an  exeontion  in  favor 
of  the  debtor. 

The  coin  and  notes,  while  in  the  hands  of  the  sheriff,  are  in  the  custody  of 
the  law,  and  do  not  belong  to  the  debtor. 

They  are  not  subject  to  levy  until  they  have  come  into  the  debtor's  posses- 
aion. 
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Monday, 
l^oofmber  28. 


ERROR  to  die  Warren  Circuit  Court. 

Davison,  J. — Debt  against  a  sheriff  and  ids  sureties  on 
his  official  bond. 

The  bond  is  conditioned  in  the  usual  form  for  the  dis- 
charge of  the  duties  of  the  sheriff,  and  for  the  payment 
over  by  him,  to  the  proper  persons,  of  all  moneys  received 
by  virtue  of  his  office. 

Three  breaches  are  assigned.  They  allege,  substan- 
tially, that  a  writ  of  execution  was  issued  from  the  Cir- 
cuit Court,  on  a  judgment  therein  rendered  in  favor  of 
the  relator  and  against  one  Mark  ManhvCf  by  virtue  of 
which  the  sheriff  had  received  470  dcmars  in  current  sil- 
ver coin  and  current  bank  notes ;  that  while  the  money 
was  in  his  h&nds,  the  relator  demanded  it  of  him,  but  he 
failed  to  pay  it  to  the  relator,  into  the  clerk's  office,  or  to' 
any  person  entitled  to  receive  it;  that  the  sheriff  had  re- 
turned the  writ  into  the  clerk's  office  with  his  return,  viz., 
that  he  had  received  said  silver  coin  and  bank  notes,  of 
which  he  had  paid  46  dollars  and  84  cents  to  the  clerk 
for  costs,  retained  12  dollars  and  21  cents,  his  own  fees, 
and  upon  the  residue,  being  411  dollars  and  26  cents,  he 
had  levied  two  executions,  then  in  his  hands  against  the 
relator. 

The  defendants  pleaded  five  pleas.  Demurrers  to  the 
first,  second  and  fourth  were  sustained.  Upon  the  diird 
and  fifth  issues  were  made.  Trial  by  the  Court,  and 
judgment  for  the  plaintiff  below. 

The  sustaining  of  the  demurrer  to  the  first  plea  is  the 
only  error  assigned.  That  plea  states,  inter  alia,  that 
while  the  silver  coin  and  bank  notes  specified  in  the  de- 
claration were  in  the  sherifi^s  hands,  he  received  two  exe- 
cutions against  the  relator,  viz.,  one  in  favor  of  Albert 
Banta,  for  418  dollars,  the  other  in  favor  of  Joshua  Heath, 
et  al.,  for  493  dollars,  and  both  issued  from  the  Parke  Cir^ 
cuit  Court,  on  judgments  therein  rendered;  that  by  virtue 
of  these  writs  he  had  levied  upon  the  said  silver  and 
notes,  and  applied  the  same  to  the  payment  thereof,  &c. 

The  position  assumed  by  this  plea  raises  the  inquiry 
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executions.  .  

We  have  a  statute  which  provides  that  "upon  execu-      Piston 
tion  the  officer  may  levy  upon  any  current  gold  or  silver    The  State. 
coin  or  current  bank  notes,  belonging  to  the  judgment- 
debtor."    R.  S.  1843,  c.  40,  s.  381. 

But  it  is  said  that  the  sheriff  had  no  authority  to  levy 
on  that  property  when  in  his  possession — that  while  there 
it  was  in  the  custody  of  the  law,  and  in  point  of  fact  did 
not  belong  to  the  relator.  We  concur  in  that  opinion. 
In  EnglaTidy  there  is  a  statute  which  enacts,  '^  That  the 
sheriff  may  and  shall  seize  and  take  under  a^.  fa.y  any 
money  or  bank  notes  belonging  to  the  person  against 
whose  effects  such  writ  was  issued."  1  and  2  Vic,  c.  110, 
8.  12.  Under  this  act  it  was  held,  ^'  that  money  in  the 
hands  of  the  sheriff,  collected  for  the  person  under  an- 
other execution,  could  not  be  seized ;  but  the  statute  ap* 
plied  only  to  money  set  apart  and  ear-marked,  which  was 
the  property  specifically  of  the  party."  Wood  v.  Woody 
4  Ad.  and  Ellis,  N.  S.,  397.  In  the  case  cited,  Denman^ 
C.  J.,  says,  that  ''that  statute  was  intended  to  remedy  the 
defect  which  formerly  existed  in  the  execution  of  a^.  fa.y 
it  being  considered  that  nothing  could  be  seized  that 
could  not  be  sold,  and  that  money  was  not  the  subject  of 
sale."  If  the  construction  thus  given  to  the  English 
statute  be  correct,  it  follows  that  our  enactment  did 
not  sustain  the  act  of  seizing  the  property  in  question. 

This  view  is  supported  in  Turner  v.  Fendaly  1  Granch 
117.  There  the  Court  say,  that  although  money  could 
be  taken  in  execution  if  in  the  possession  of  the  defend- 
ant, yet  it  could  not  be  so  taken  till  it  had  been  paid  over 
to  the  person  entitled  to  receive  it,  because,  until  so  paid, 
it  does  not  become  his  property:  he  has  not  the  actual  legal 
ownership  of  the  specific  pieces  of  coin  which  the  offi- 
cer may  have  received.  Such  a  right  can  only  be  ac- 
quired by  obtaining  the  legal  or  actual  possession  of 
them :  until  this  be  done,  there  can  be  no  such  absolute 
ownership  as  that  an  execution  may  be  levied  on  them.  Ross 
V.  Clark,  1  Dall.  354.-6  Cowen  494.-2  Blackf.  363.  (n.  1) 


324  CASES  IN  THE  SUPREME  COURT 

No7.  Term.       We  are  referred  to  b.  4eW,  o.  40,  R.  S.  1843.    That  sec- 

, I —  tion  provides  that "  the  officer  collecting  any  money  on  an 

^'"^^  execution,  shall  pay  over  the  same  within  twenty  days 
Tbe  State,  after  reception  thereof,  to  the  person  entitled  thereto,  un- 
less payment  thereof  shall  have  been  enjoined."  This,  it 
is  insisted,  is  a  new  provision,  whereby  a  sheriff,  when  he 
collects  money,  holds  it  as  the  mere  agent  of  the  execu- 
tion-plaintiff. That  position  is  not  strictly  correct.  The 
sheriff  is  said  to  be  in  some  sort  the  agent  of  both  par- 
ties to  an  execution ;  still  he  is  the  minister  of  the  law, 
and  as  such,  his  duties  are  prescribed.  The  section  just 
recited  makes  a  single  change  in  his  duties;  since  that 
enactment  he  is  required,  when  he  collects  any  money  on 
execution,  to  pay  it  directly  over,  within  a  specified  pe- 
riod, to  the  person  entitled  to  receive  it.  There  is,  how- 
ever, another  provision  which  requires  him,  when  the  writ 
is  fully  satisfied,  to  return  it  forthwith,  and  pay  the  money 
thereon  collected  to  the  clerk.  R.  S.  1643,  c.  72,  b.  8. 
The  record  shows  the  writ  in  question  to  have  been  fully 
paid;  therefore,  the  sheriff  was  not  required  to  pay  the 
money  over  to  the  relator. 

But  whether  he  was  required  to  pay  to  the  relator  or 
clerk,  can  make  no  difference  in  the  decision  of  this  cause. 
The  silver  and  notes,  while  they  remained  in  the  shertfi^s 
possession,  were  in  the  custody  of  the  law,  and  were  not 
subject  to  execution  until  they  went  into  the  relator's  pos- 
session. 

The  plea,  in  our  opinion,  constitutes  no  bar  to  the  ac- 
tion. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  p^ 
cent,  damages  and  costs. 

R.  C.  Gregory^  for  the  plaintiffs. 

/Z.  A.  Chandlery  for  the  state. 
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RooEBS  and  Others  t;.  Howabd  and  Others. 


Hay  Term, 
1853. 

BOGEKS 
V, 

The  Probate  Ooart  had  authority,  under  the  R.  S.  1843,  and  it  was  its      Howard. 
duty  upon  a  proper  application,  to  grant  a  change  of  venue  in  proceed- 
ings under  art.  3,  c.  30,  of  those  statutes,  to  contest  the  validity  of  a 
wiU. 

ERROR  to  the  Decatur  Probate  Court.  V'^'Z'  09 

RoACHE,  J.- — This  was  a  suit  instituted  by  the  defendants 
in  error,  to  contest  the  validity  of  the  will  of  Robeit 
Rogers. 

The  parties  contesting  iSled  their  allegations  in  writing, 
setting  forth  their  objections;  the  defendants  answered; 
and  an  issue  was  made  up  whether  the  writing  produced 
was  the  last  will  and  testament.  The  jury  returned  a 
verdict  against  the  validity  of  the  will.  The  verdict  was 
set  aside  by  the  Court  and  a  new  trial  granted,  which  re- 
sulted in  a  second  finding  that  the  writing  in  controversy 
was  not  the  last  will  of  Robert  Rogers. 

The  only  point  necessary  to  be  examined  in  this  case, 
arises  upon  the  refusal  of  the  Probate  Court  to  grant  a 
change  of  venue  prayed  for  by  one  of  the  plaintiffs  in 
error,  previous  to  the  second  trial.  At  the  proper  time 
an  affidavit  was  filed,  alleging  that  a  fair  and  impartial 
trial  of  the  cause  could  not  be  had  in  the  county  of  De- 
catur j  because  of  the  prejudice  and  odium  which  attached 
to  him  and  his  defence.    The  motion  was  overruled. 

The  defendants  in  error,  in  support  of  the  ruling  of  the 
Court,  assume  the  position  that  the  Probate  Court  had  no 
power  to  grant  the  change  of  venue  in  this  case,  because 
art.  3  of  c.  30,  R.  S.  1843,  on  which  the  proceeding  is 
founded,  does  not  give  any  such  power.  It  is  true  that 
article  is  silent  on  the  subject.  But  it  confers  the  exclu- 
sive jurisdiction  in  such  proceeding  on  the  Probate  Court, 
and  the  14th  section  of  chapter  39,  which  prescribes  the 
powers  and  duties  of  that  Court,  declares  it  <'  shall  have 
power  to  grant  changes  of  venue  upon  the  conditions  and 
restrictions,  and  according  to  the  usages  and  customs  of 
other  courts  of  record  in  this  state."    In  addition  to  this, 
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Nor.  Term,    section  59  of  the  same  article  3,  provides  that  'Mn  all 

—  matters  relating  to  the  mode  of  procedure,  investigation, 

y"^      hearing  and  determination  of  such  cause,  which  are  not 

HonTARD.     specially  provided  for  in  this  article,  such  [Probate]  Court 

shall  proceed  and  be  governed  by  the  rules,  regulations, 

and  usages  of  Courts  in  other  causes,  so  far  as  the  same 

are  applicable  and  proper." 

We  can  perceive  no  reason  why  a  change  of  venue 
may  not  become  as  applicable  and  proper  in  a  contest  of 
the  validity  of  a  will,  as  in  any  other  proceeding  in  the 
Probate  Court.  The  causes  which  make  a  change  ne- 
cessary in  any  trial,  may  and  do  exist  with  equal  force  in 
these  proceedings. 

This  view  of  the  case  is  sustained  by  a  decision  in  an 
analagous  case.  The  statute  of  1638,  p.  370,  authorizing 
applications  to  be  made  before  justices  of  the  peace  to 
enter  satisfaction  of  judgments  on  their  dockets,  did  not 
expressly  provide  for  any  appeal  from  their  decisions  in 
such  cases.  Yet  the  Supreme  Court  held  that  the  gene- 
ral law  authorizing  appeals  from  the  judgments  of  justices, 
was  sufficient  to  sanction  the  appeal  taken  from  a  deci- 
sion in  such  a  case.  Creekpaum  v.  Tenydeian^  5  Blackf. 
583. 

However  reluctant  we  may  be  to  disturb  two  concurring 
verdicts,  supported,  as  it  seems  to  us,  by  the  preponder- 
ance of  the  evidence,  the  decbion  of  the  Court  below  is 
too  clearly  erroneous  to  admit  of  hesitation  in  reversing 
it.  (1) 

Per  Curiam, — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  S.  Scobejf,  for  the  plaintifis. 

/.  Robinson  and  A.  Davtsan,  for  the  defendants. 

(1)  Datibon,  J.,  harisg  been  concerned  m  counsel,  wu  abee&t 
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Steangc  and  Another  v.  Donobue.  Stratoe 

DOXOHCK. 

To  render  a  witn«M  incompetent  on  the  ground  of  interest,  lie  muet  be  in- 
terested in  the  event  of  the  suit 

When  it  becomes  material  to  ascertain  with  what  motive  an  act  was  done» 
the  declarations  made  hy  the  party  himself  while  doing  the  act,  and  ex- 
planatory of  it,  are  admitted  as  being  part  of  the  transaction,  and  as 
aerring  to  ezplsin  its  real  character. 

A.  obtained  judgment  against  B.  before  a  justice  of  the  peace,  and  filed 
transcripts  in  the  clerk's  office  and  had  them  recorded,  to  bind  B.'s  land. 
Before  he  had  procured  an  order  for  an  execution,  B.'s  land  was  adver- 
tised for  sale  on  an  execution  iasued  upon  an  older  judgment.  To  pre- 
vent the  sale,  in  order  to  procure  an  assignment  of  such  older  judgment^ 
A,  was  advised  by  his  attorney,  who  was  also  the  attorney  of  the  execu- 
tion-plaintiff, to  put  in  the  sheriff's  hands  a  sum  sufficient  to  satisfy  the 
execution,  whereupon  he,  the  attorney,  would  order  a  postponement  of 
the  sale  to  allow  A.  time  to  procure  the  assignment  B.  accordingly 
paid  that  sum  to  the  sheriff,  he  and  the  attorney  stating  to  the  sheriff 
that  the  money  was  not  paid  in  satisfaction  of  the  judgment,  but  merely 
to  prevent  a  sale  of  the  land  in  order  to  give  A,  the  control  of  the  exe- 
cution and  judgment.  Held,  that  the  handing  of  the  money  to  the  sheriff 
did  not  operate  to  satisfy  the  judgment. 

APPEAL  from  the  Hendricks  Circuit  Court.  Tu€$daff, 

RoACHB,  J. — Motion  to  enter  satisfaction  of  a  judg- 
ment. 

The  petition  filed  as  the  foundation  of  the  motion,  al* 
leged  that  one  Danohue  had  obtained  a  judgment  against 
Strange  and  Ettis^  in  Ihe  Hendricks  Circuit  Court,  in  1848, 
for  176  dollars  and  86  cents;  that  execution  was  issued, 
and,  with  another  against  the  same  defendants,  was  levied 
on  eighty  acres  of  land  belonging  to  Strange^  which  was 
advertised  to  be  sold  on  the  28th  day  of  February,  1852. 
The  petition  further  alleged  that  on  the  day  of  sale,  but 
before  the  sale  actually  took  place,  one  Andrew  Clifton, 
as  the  agent  of  Strange  and  Ellis,  paid  to  the  sheriff  the 
full  amount  of  the  judgment,  interest,  and  costs,  in  full 
satisfaction  thereof;  that  the  sheriff,  for  the  purpose  of 
defirauding  Strange  and  EUis,  refused  to  return  the  execu- 
tion satisfied,  and  that  Donokue  refused  to  receipt  upon 
the  judgment  tor  the  money  received  as  above  men- 
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Nor.  Term,   tioned,  but  still  Buffered  the  same  to  remain  of  record 
i?5^  unsatisfied. 

Saavob         rjijj^  defendant  filed  a  plea  denying,  in  general  terms, 
DoxoHUE.     that  the  judgment  had  been  paid  or  patisfied,  as  alleged. 

The  facts  disclosed  by  the  testimony  produced  on  the 
hearing,  are  as  follows : 

Sometime  before  the  day  set  for  the  sale  of  the  eighty 
acre  tract  levied  upon  by  the  sheriff,  the  same  Andrew  dtf' 
toTiy  who  in  the  petition  is  alleged  to  have  paid  off  the 
Danohue  judgment,  obtained  three  judgments  against 
Strange^  before  a  justice  of  the  peace,  amounting  to- 
gether to  over  300  dollars,  had  taken  transcripts  and 
had  them  recorded  in  the  clerk's  ofiice  to  bind  Strtmge^s 
real  estate.  Strange  had  no  propety  subject  to  execution 
except  the  eighty  acre  tract  levied  on.  Clifton  employed 
Harvey  and  Oregg^  who  were  also  the  attorneys  of  Dotuh 
hucy  to  collect  these  three  judgments  off  Strange.  They 
advised  him  to  place  in  the  sherifi*'s  haods  the  money  due 
on  the  execution;  that  tlien  they,  as  the  attorneys  of 
Danohue^  would  order  a  postponement  of  the  sale  until 
judgments  could  be  procured  on  the  justice's  transcripts, 
and  also  procure  an  assignment  to  him  of  Donoku^s 
judgment.  In  pursuance  of  this  advice,  on  the  day  of 
sale,  but  before  the  property  was  offered,  Clifton  handed 
the  money  to  Harvey y  and  he  and  Clifton  went  together 
to  the  sheriff,  explained  their  purpose  to  him,  and  dis- 
tinctly told  him  that  the  money  ^'  was  not  paid  in  satisfiic- 
tion  of  the  judgment,  but  merely  to  prevent  a  sale  of 
tiie  land,  and  to  get  CKfton  the  control  of  the  execution 
and  judgment. 

The  money  was,  thereupon,  counted  out  and  paid  to  the 
sheriff,  the  sale  was  postponed,  and  Harvey  immediately 
wrote  to  his  client,  Donohue,  explaining  the  whole  trans- 
action, and  informing  him  that  upon  his  transferring  the 
judgment  to  Clifton^  they  were  authorized  to  remit  the 
money.  By  due  course  of  mail,  they  received  a  transfer 
of  the  judgment  to  Clifton:  they  also  received  the  money 
from  the  sheriff  and  remitted  to  Donokue. 

The  sheriff  testified  that  when  Harvey  came  to  pay  him 
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the  money  on  the  day  of  sale,  boA  Harvey  and  CH^Um   Not.  Term, 


1853. 


told  him  that  it  was  handed  him,  not  in  aatisfactionof  the 
judgment,  but  to  justify  him,  the  sheriff,  in  postponing     SnAiias 
the  sale  until  the  judgment  could  be  transferred  to  Clifton.     DoMmuE. 

Upon  the  hearing  the  Court  overruled  the  motion  to 
enter  satisfaction. 

The  appellants  complain  of  the  admission  of  Harvey 
as  a  witness,  on  the  ground  of  interest.  Harvey  testified 
that  he  had  a  conditional  fee  from  Clifton  in  the  collec- 
tion of  his  judgments ;  but  stated  that  it  was  in  no  wise 
contingent  upon  the  event  of  this  suit.  Nothing  further 
appears  on  the  subject.  This  formed  no  ground  of  ob- 
jection to  him  as  a  witness. 

It  is  also  objected  to  the  testimony  of  the  sheriff,  that 
he  was  permitted  to  detail  <^  the  statements  of  others ."  The 
only  statements  of  others  testified  to  by  the  sheriff,  were 
the  statements  made  to  him  by  Harvey  and  Clifton^  ac- 
companying the  delivery  of  the  money  to  him,  and  ex^ 
plaining  the  purpose  of  its  payment. 

It  frequendy  becomes  material,  as  in  the  present  case, 
to  ascertain  with  what  motive  an  act  was  done.  In  such 
cases,  the  declarations  made  by  the  party  himself,  while 
doing  the  act,  and  explanatory  of  it,  are  admitted  as  be- 
ing a  part  of  the  transaction,  and  as  serving  to  explain 
its  real  character.  For  this  purpose  they  are  admissible 
as  being  a  part  of  the  res  gestae^  and  may  be  proved  by 
the  same  testimony  adduced  of  the  fact  itself.  In  this 
view,  the  admission  of  the  testimony  of  the  sheriff  was 
correct.  See  Haynes  v.  RuUer^  24t  Pick.  242. — Kilbui^n  v. 
Bennett y  3  Met.  190. 

We  think  the  Circuit  Court  was  right  in  overruling  the 
motion  to  enter  satisfaction.  The  design  of  Clifton  in 
the  transaction  is  obvious.  He  was  desirous  of  protect- 
ing the  property  out  of  which  was  his  only  hope  of  mak- 
ing his  own  junior  judgments,  from  being  sacrificed.  He 
was  advised  by  his  counsel  that  the  proper  course  to  effect 
that  object  was,  to  purchase  and  thus  control  the  Donohue 
judgment;  that  in  order  to  do  this,  it  was  necessary  to 
deposit  the  amount  of  that  judgment  in  the  hands  of  the 
Vol.  IV.— «8 
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N4ir.  Term,   sheriff^  80  as  to  procure  a  postponement  of  the  sale  which 

!^ —  was  then  impending,  until  the  transfer  of  the  judgment 

^'^^  could  be  made.  It  was  certainly  legitimate  for  him  to 
DoMsoB.  protect  himself  by  buying  in  a  senior  judgment.  Hia 
doing  so  certainly  can  be  no  cause  of  complaint  to  the 
judgment-debtor,  Strange,  CliftofCs  acts  cannot  possibly 
place  him  in  any  worse  position  than  he  would  otherwbe 
have  been. 

It  is  strenuously  insisted  that  the  handing  the  money 
to  the  sheriff  operated  as  a  satisfaction.  Unexplained  it 
would  unquestionably :  even  if  the  manner  and  purpose 
of  the  payment  were  left  in  doubt  by  the  testimony,  it 
might  be  a  question  whether  it  should  not  be  treated  as  a 
satisfaction. 

It  is  true,  we  do  not  see  any  clear  reason  given  why  he 
was  advised  to  place  the  money  in  the  hands  of  the  sheriff; 
but  it  is  equally  dear,  from  all  the  testimony,  for  what 
purpose  it  was  placed  there.  That  purpose  was  legiti- 
mate.   It  could  not  possibly  do  iiyustlce  to  any  one. 

No  fraud  is  charged  on  Clifton.  The  evidence  shows 
that  he  designed,  in  good  faith,  to  buy  the  Domdrnc  judg- 
ment, and  that  he  pursued  the  course  he  was  advised  was 
proper  and  necessary.  It  would  be  a  gross  perversion  of 
justice  to  apply  the  money  he  paid  for  the  purpose  of 
purchasing,  in  satbfaction  of  the  judgment.  (1) 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

C,  C.  Navcy  for  the  plaintifis. 

/.  S.  Harvejf  and  /.  M.  Oregg,  for  the  defendant. 

(1)  Dayison,  J.,  WW  absent. 
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Woollen  v.  The  Boakd  of  Commissioners  of  Jefferson 


Not.  Term, 
1853. 

WOOLLCK 
▼. 


County.  Thb  Boa&d  of 

Cbiofimox- 
xuorJsFRm- 

County  treasurers  were  not,  under  the  R.  S.  1843,  entitled  to  a  per  eent. 
for  paying  out  that  part  oi  the  lerenue  collected  on  the  taz-daplicate, 

APPEAL  from  the  Jefferson  Circuit  Court.  Twnday, 

.—  Nmembtr  29 

Perkins,  J. — Woollen^  the  treasurer  of  Jeferson  county, 
at  bis  settlement  with  the  commissioners  of  said  county 
in  1851,  charged  two  and  a  half  per  centum  for  disbursing 
that  portion  of  the  county  revenue  collected  on  the  tax- 
duplicate,  and  claimed  an  allowance,  by  the  commis- 
sioners, of  said  charge.  They  refused  to  allow  it.  Wool- 
len appealed  to  the  Circuit  Court,  where  the  decision  of 
the  commissioners  was  affirmed.  Woollen  appealed  to 
this  Court. 

The  controversy  grows  out  of  a  difference  in  the  con- 
struction given  by  Woollen  and  the  commissioners  respec- 
tively, to  the  statutory  provisions  fixing  the  compensation 
of  county  treasurers.  Those  provisions  are  in  the  R.  S. 
of  1843. 

Section  71,  p.  221,  enacts  that  ''the  fees  to  be  allowed 
the  county  treasurer,  for  the  collection  of  taxes,  shall  be 
eight  per  centum  on  the  first  one  thousand  dollars,  seven 
per  centum  on  any  sum  between  one  and  two  thousand 
dollars,  six  per  centum  on  any  sum  between  two  and  three 
thousand  dollars,  five  per  centum  on  any  sum  between 
three  and  four  thousand  dollars,  four  per  centum  on  any 
sum  between  four  and  five  thousand  dollars,  and  three 
per  centum  on  any  sum  over  five  thousand  dollars,  by 
him  collected  as  aforesaid." 

Section  00,  on  page  195  of  the  same  statutes,  provides 
that  ''each  county  treasurer"  "shall  be  allowed  for  his 
services,  two  and  one-half  per  centum  on  all  moneys  re* 
eeived,  and  a  like  per  centum  on  all  paid  out,"  "  except- 
ing the  receipt  of  that  collected  on  the  tax-duplicate,  and 
excepting  that  which  is  paid  out  to  the  state  as  her  reve- 
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Nor.  Term,    nue,  and  excepting  that  on  which  some  other  rate  of 

__- 5^: compensation  or  fee  for  receiving  or  paying  out,  or  both, 

^^"•"'^     ia  fixed  by  law." 
TiiB  BoABDor      Now,  the  question  is,  whether  the  exceptions  in  section 
KssoF  JxrFut-  00  take  the  whole  amount,  both  as  to  its  collection  and 
SON  CotJXTT.  diabursement,  of  the  moneys  collected  for  the  county  upon 
the  tax-duplicate,  out  of  the  operation  of  the  main  pro- 
vision of  said  section,  and  place  it,  as  to  the  entire  com- 
pensation the  treasurer  is  to  receive  for  collecting,  secor- 
ing,  and  disbursing,  under  the  operation  of  section  71 
above  quoted. 

We  do  not  consider  it  very  clear  upon  the  language  of 
those  sections,  and,  hence,  must  endeavor,  if  possible,  to 
ascertain  the  intention  of  the  legislature  from  other  legiti- 
mate sources,  to  aid  us  in  resolving  the  doubt  left  by  their 
language. 

We  look  in  this  case  to  subsequent  and  previous  legb- 
lative  action. 

In  1852,  the  legislature  had  the  subject  before  them, 
and  enacted  that  the  county  treasurers'  fees  should  be 
precisely  those  established  in  1843  for  collecting,  and,  as 
to  disbursing,  say  explicitiy,  two  and  one-half  per  centum 
on  "  all  other  moneys  other  than  tax  and  school  fund/' 
provided  that  amount  would  not  raise  the  compensation 
of  any  given  treasurer  to  over  1,000  dollars  a  year,  that 
being  the  highest  compensation  allowed  for  one  year's 
services.    R.  S.  1852,  vol.  1.,  p.  286. 

In  1853,  the  legislature  again  considered  and  acted 
upon  this  question,  and  the  only  change  they  made  touch- 
ing the  compensation  of  county  treasurers  was  to  strike 
out  the  proviso  limiting  the  ultimate  amount  in  all  these 
cases  to  1,000  dollars  per  annum.    Laws  1853,  p.  67. 

Since  1852,  then,  the  legislature  have  left  no  doubt  as 
to  their  intention  that  the  county  treasurers  should  not 
receive  any  compensation  for  securing  and  disbursing 
moneys  collected  on  the  tax-duplicate,  but  should  rest 
satisfied  witii  the  average  of  from  4  to  5  per  cent,  which 
they  are  allowed  for  collecting;  and  no  reason  can  be 
given  why  a  different  and  higher  compensation  should 
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have  been  intended  in  1848.    Andj  looking  backward  to    ^o^-  Term, 

the  laws  on  the  subject  prior  to  this  latter  date,  we  find '- — 

that  county  treasurers  were  allowed  but  3  per  cent,  for        "^^" 
collecting,  securing,  and  disbursing  all  the  county  reve-  The  a^m!- 
nue  except  that  received  on  the  sale  of  county  lots,  on    Stock  imu- 
which  they  were  allowed  nothing.    R.  S.  of  1831,  and  of    »^^^<^« 
1838,  title,  County  Treasurer. 

In  view  of  this  legislation,  we  can  come  to  no  other 
conclusion  than  that  arrived  at  by  the  commissioners 
and  the  Circuit  Court  of  Jefferson  county,  viz.,  that  county 
treasurers  were  not,  under  the  law  of  1843,  entitled  to  a 
per  cent,  for  paying  out  that  part  of  the  county  revenue 
collected  on  the  tax-duplicate. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  G.  Marshall  and  W.  M.  Dunn,  for  the  appellant. 

/.  SuUivan,  for  the  appellees. 


JuDAH  V.  The  American  Live  Stock  Iitsubancb  Company.     llE 


In  1850  the  legislature  enacted  a  law  the  first  section  of  which  declared 
that  all  such  persons  as  should  become  stockholders  to  the  capital  stock 
thereinafter  mentionedj  their  Buccessors,  ^.«  should  be  and  were  therebj 
eonttituted  a  body  corporate  by  the  name  of  the  American  Live  Stock 
Ifuurance  Company.  The  second  section  enacted  that  one  A.  and  seven 
others  named,  or  a  majority  of  them,  should  be  commissioners  to  receive 
subscriptions  of  stock,  and  that,  when  two  hundred  shares  should  be 
subscribed,  they  should  call  a  meeting  of  the  stockholders  "by  an  ad- 
vertisement  published  in  such  place  or  places  as  the  commissioners  might 
determine,  stating  the  time  and  place  at  which  such  meeting  of  the  stock- 
holders shall  by  ballot  elect  the  first  directors  of  said  company."  It 
was  further  enacted  that  the  stock  should  be  in  shares  of  50  dollars 
each,  and  that,  at  the  time  of  subscribing,  there  should  be  paid  an  in- 
stalment of  1  dollar  on  each  share  subscribed,  and  that  the  remainder 
should  be  paid  at  such  time  and  on  such  terms  as  should  be  determined 
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bj  the  president  and  directors  of  tlie  company.  Under  this  law,  arti- 
cles of  association  were  prepared,  the  subscribers  to  which  aeveFallj 
undertook  to  pay  5  per  cent.,  in  cash,  at  the  time  of  subscribing,  and  to 
^  secure  the  balance  by  executing  a  promissory  note,  to  be  approved  by 
the  directors,  payable  on  demand.  B .  became  a  subscriber  of  tan  aharea, 
and  executed  his  note  for  the  amount  of  his  subscription,  less  5  per 
cent.,  payable  on  demand  "  in  such  sums  and  at  such  times  as  might 
be  duly  assessed  thereon  by  order  of  the  directors  to  meet  the  exigencies 
of  said  company."  In  a  suit  against  B.  upon  hia  subscription  and 
note,  ^ 

Hdd,  that  the  question  whether  the  exigencies  of  the  company  required 
the  payment  of  the  instalments,  could  not  be  raised  in  a  auit  at  law  to 
recoyer  them. 

Hdd,  also,  that  the  fact  that  the  commissioners  may  not  haye  met  to  re- 
ceiye  sobscriptionB,  nor  called  a  meeting  of  the  stocUuddera  to  elect  di- 
rectors, did  not  annul  or  yitiate  the  existence  of  the  corporation. 

Held,  also,  that  the  proyision  in  said  section  2  fw  the  raising  of  the  atoek 
and  bringing  about  the  first  election  of  directors,  was  directory,  and 
merely  for  conyenience,  and  not  essential  to  the  y alidity  of  the  corporate 
organisation. 

Held,  also,  that  a  plea  setting  up  that  1  dollar  on  a  share  was  not  paid  at 
the  time  of  subscribing,  was  no  defence  to  the  action. 

Hdd,  slso,  that  the  facts  that  one  C,  who  reoeiyed  the  subscription,  tepre- 
sented  that  he  was  authorized  to  receiye  the  subscriptions,  when  he  was 
not,  and  that  the  directors  had  not  ordered  it  to  be  taken,  were  no  de- 
fence to  the  action. 

Held,  also,  that  the  first  section  of  the  company'a  charter  created  the  car- 
poration  out  of  the  stockholders;  and,  so  soon  at  least  aa  the  stock  was 
subscribed,  the  corporation  was  complete,  without  the  electioii  of  direc- 
tors, and  without  a  formal  organisation. 

Stmble,  that  a  person  who  has  contracted  with  an  oiganiaation  aa  a  coipo- 
ratioQ,  is  estopped  from  denying  its  legal  corporate  exiatence^  at  the  date 
of  his  contract,  where  there }»  no  fraud. 

On  questions  as  to  the  power  of  corporations  to  deal  in  their  corporate  ca- 
pacity with  third  persons,  they  will  be  limited  by  the  terms  of  their  i«- 
spectiye  charters;  but,  on  questions  relating  to  the  mere  manner  of  get- 
ting them  into  operation,  a  liberal  construction  of  their  charters  will  be 
adopted. 

Where  the  particular  facts  set  up  in  a  special  plea  are  admissible  in  eyi- 
dence  under  a  general  plea  filed  in  the  cause,  it  need  not  be  examined 
whether  a  demurrer  to  the  former  plea  was  impro^rly  sustained  or  not. 


Tueidmjf, 
Ncvemier  99. 


APPEAL  from  the  Knox  Circuit  Court. 

Perkins,  J. — On  the  2d  day  of  January,  1850,  a  public 
law  was  enacted,  the  first  section  of  which  declared — 
<<That  all  such  persons  as  shall  become  stockholders  to 
the  capital  stock  hereinafter  mentioned,  their  successors 
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and  assigns,  shall  be  and   are  hereby  constituted  and   Not.  Term, 
made  a  body  politic  and  corporate,  by  the  name  and 


style  of  The  American  Live  Stock  Insurance  Company. ^^ 


JVDAH 

V. 

The  second  section  enacted  that  Hiram  Decker^  M.  D.,    The  All«^ 
and  seven  other  persons  named,  or  a  majority  of  them,   Stock  Ikbu- 
should. be  commissioners  to  receive  subscriptions  of  stodc,     '^^  ^* 
and  that  when  two  hundred  shares  might  be  subscribed,  a 
meeting  of  the  stockholders  should  be  called  by  them  for 
the  election  of  directors. 

By  the  fourth  section  it  was  provided  that  the  stock 
should  be  in  shares  of  50  dollars  each,  and  that,  at  the 
time  of  subscribing,  there  should  be  paid  *'  an  instalment 
of  one  dollar  on  each  share  of  stock''  subscribed,  and 
that  the  remainder  should  be  paid  "  at  such  time  and  on 
such  terms  as  should  be  determined  by  the  president  and 
directors  of  said  company."    Local  Laws  1850,  p.  146. 

Under  this  law  articles  of  association  were  prepared, 
as  follows : 

"Subscription  to  the  capital  stock  of  The  American 
JJve  Slock  Insurance  Company.    Conditions  of  subscribing : 

"1.5  per  cent,  to  be  paid  in  cash  at  the  time  of  sub- 
scribing; 

"2.  The  balance  to  be  secured  by  executing  a  promissory 

note,  payable  on  demand,  to  be  approved  by  the  directors. 

Date  of  Sub.  I       Kames.       |  Residence.  I  No.  of  Shares.  I  Gash  Par't. 
January  31.  |  B.  8,  Wkkney  \  Vincentus,  \  10.  |  25." 

Then  follow  forty-two  additional  subscribers,  with  an 
aggregate  of  two  hundred  and  twenty-eight  shares,  Sam- 
ud  Judah  being  the  last,  and  a  subscriber  of  ten  shares* 

Subsequently  the  following  note  was  executed : 

«  $475.  No.  28.  Ttncennes,  February  9th,  1850.  On 
demand,  I  promise  to  pay  to  the  order  of  The  American 
live  Stock  Insuinnce  Company^  for  value  received,  four 
hundred  and  seventy-five  dollars,  without  any  relief  what- 
ever from  valuation  or  appraisement  laws  of  the  state  of 
Indiana^  in  such  sums  and  at  such  times  as  may  be  duly 
assessed  hereon  by  order  of  the  directors,  to  meet  the 
exigencies  of  said  company.    [Signed]  Samuel  Judah.^^ 

On  this  subscription  of  stock  and  this  promissory  note, 
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Not.  Term,   by  a  declaration  containing  all  proper  avermentB,  salt 
..        .  '       was  commenced  by  the  company  on  the  5th  day  of  Au- 

Thb  Ameki  To  the  suit  the  defendant  pleaded  fourteen  pleas. 
Stock  Insuh-  On  seven  of  them  issues  of  fact  were  made,  and  to  seven 
AKCK  Oo.  demurrers  were  filed  and  sustained.  The  issues  of  fact 
were  tried  and  found  for  the  plaintiff,  who  had  final  judg- 
ment for  the  amount  of  the  note. 

The  seven  pleas  on  which  issues  of  fact  were  found, 
were  the  general  issue,  and  pleas  denying  the  existence 
of  the  corporation,  denying  that  any  assessment  had  been 
made,  and  setting  up  a  want  of  consideration  and  fraud 
generally,  and  asserting  payment  and  a  set-off. 

The  seven  pleas  demurred  to  set  up  in  defence  that  the 
exigencies  of  the  company  did  not  demand  the  payment 
of  the  money;  that  the  subscription  and  note  were  ob- 
tained  by  fraud,  in  this,  that  one  Benjamin  S.  Whitney 
represented  that  the  company  was  duly  organized,  and 
that  he  was  authorized  to  receive  subscriptions  of  stock, 
when  such  were  not  the  facts ;  that  the  commissioners 
named  in  the  charter  never  met  to  receive  subscriptions 
of  stock,  and  did  not  call  a  meeting  for  the  first  election 
of  directors ;  that  1  dollar  on  a  share  was  not  paid  at  the 
time  of  subscribing,  on  two  hundred  shares;  and  that  the 
directors  did  not  order  the  raising  of  additional  stock. 

Such  is  the  case. 

The  question  whether  the  exigencies  of  the  com- 
pany required  the  payment  of  the  instalments,  was  not 
one  to  be  raised  in  a  defence  to  a  suit  at  law  for 
the  recovery  of  the  instalments.  The  charter  declares 
that  they  shall  be  paid  on  the  call  of  the  directors,  and 
the  terms  of  subscription  of  stock  and  the  note  sued  on 
say  the  same  thing.  The  -note  adds,  in  meaning,  what 
the  contract  and  law  themselves,  without  the  addition, 
would  imply,  that  the  instalments  collected  should  be  for 
the  general  uses  and  necessities  of  the  corporation.  But 
the  question  whether  those  necessities  demanded  the  pay- 
ment of  the  money,  was  for  the  directors ;  and  when  pay- 
ment was  ordered  by  them,  it  was  necessarily  to  be  made. 
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Policy,  as  well  as  a  reasonable  construction  of  the  charter   Nov.  Term, 

and  contract,  requires  that  such  should  be  the  rule  of  de-  '  _ 

cision.    If  every  stockholder  in  an  insurance  company       J^;j>^» 
like  that  in  question,  might  be  allowed  to  dispute  the  ne-    TheAui-ri- 
cessity  of  every  assessment  upon  his  stock,  the  right  of  Stock  Ixsur- 
those  insured  to  obtain  a  speedy  reimbursement  of  losses     ^^^^  ^^' 
would  be  placed  too  much  at  hazard. 

The  plea  setting  up  that  I  dollar  on  a  share  was  not 
paid  at  the  time  of  subscribing,  was  no  defence  to  this 
action.  The  mutual  subscription  of  stock  by  the  mem- 
bers of  the  corporation,  for  the  accomplishment  of  the  ob- 
ject proposed,  constituted  a  good  and  valuable  considera- 
tion for  each  separate  subscription,  and  each  subscription 
became  a  legal  and  valid  obligation  to  the  company. 
The  provision  that  the  small  sum  of  1  dollar  on  each 
share  should  be  paid  at  the  time  of  subscribing,  was  in- 
serted to  supply  the  funds  necessary  to  meet  the  expenses 
incident  to  raising  and  putting  into  operation  the  corpo- 
ration, and,  hence,  might  be  waived  so  far  as  its  enforce- 
ment was  not  necessary  for  that  purpose.  This  must  be 
sOy  for,  should  the  amount  of  stock  required  by  the  char- 
ter to  authorize  the  company  to  transact  business,  never 
be  obtained,  the  money  derived  from  the  dollar  payment  of 
those  subscribing  would  never  be  applied  to  any  other 
object  than  the  payment  of  expenses,  and  to  that  object 
it  might  be  applied,  if  needed,  whether  the  company  ever 
went  into  operation  or  not.  But  if  we  are  .wrong  in  this 
view,  still  that  plea  must  be  bad,  for  it  limits  its  denial  of 
the  payment  of  1  dollar  on  a  share  to  the  time  of  making 
the  subscription,  and  does  not  allege  that  it  was  not  made 
on  all  the  two  hundred  and  twenty-eight  shares  subsequent^ 
ly,  and  before  the  organization  of  the  company.  Such  a 
payment  would  have  been  a  sufficient  compliance  with  the 
charter.  The  provisions  contained  in  it  in  regard  to  the  get« 
ting  up  of  this  insurance  company,  were  not  necessarily  to 
be  literally,  but  only  substantially,  complied  with.  No  good 
could  result  from  adopting  the  opposite  rule  of  decision, 
while  much  inconvenience  and  harm  might  be  the  con- 
sequence.   On  questions  as  to  power  of  dealing  in  a 
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Nor.  Term,   corporate  capacity,  with  third  persons,  these  companies 

^ —  must  be  limited  by  their  respective  charters;  but  on  those 

^^^'^^       relating  to  the  mere  inanner  of  getting  into  operation — of 

The  Amui-   becoming  prepared  to  act — a  liberal  construction  is  to  be 

Stock  Ixsus-  adopted.    Where  these  questions  arise  upon  evidence,  we 

ANCK  Go.     1^^^^  already  held  that  *'  every  presumption  is  indulged  in 

favor  of  the  legal  existence  of  a  corporation  after  it  has 

gone  into  operation."    2  bid.  R.  437.    It  will  hardly  be 

contended,  we  think,  by  any  one,  that  the  provision  in  the 

charter  under  consideration  should  be  so  construed  as  to 

invalidate  the  entire,  or  a  single  subscription  even,  that 

may  have  been  moAe  on  one  day  without  payment  of 

the  dollar  on  the  share,  but  upon  which  the  amoant  was 

tendered  and  accepted  on  the  following  day,  and  before 

the  going  into  operation  of  the  company. 

The  facts  that  Whitney  was  not,  at  the  time,  authorised 
to  receive  the  subscription,  and  that  the  directors  had  not 
ordered  it  to  be  taken,  are  of  no  weight.  If  the  subscript 
tion  of  stock  was  accepted  by  the  company,  all  previous 
want  of  authority  in  the  agent  was  cured,  and  the  object 
of  the  subscriber  in  making  his  subscription,  fully  acoom* 
plished.  And  if  WhUnejf  made  fraudulent  representa- 
tions in  obtaining  the  subscription  which  vitiated  it,  the 
defendant  might  have  shown  them  upon  the  trial  of  the 
issue  upon  the  general  plea  of  fraud,  and  of  the  general 
issue.  Hence,  the  decision  below  in  reference  to  those 
representations  as  set  forth  in  the  special  plea  of  fraud, 
upon  demurrer,  need  not  be  here  examined. 

The  remaining  questions  raised  relate  to  the  oiiganixa- 
tion  of  the  company  under  the  provisions  of  the  seoond 
section  of  the  charter.    That  section  is  as  follows : 

*'  That  Hiram  Decker^  M.  Z>.,"  and  seven  other  persons 
who  are  named,  **or  a  majority  of  them,  shall  be  com- 
missioners to  receive  subscriptions  to  the  capital  stodc  of 
said  company,  which  subscriptions  shall  be  received  upon 
such  notice  and  at  such  time  and  place  as  said  commis- 
sioners shall  direct;  and  as  soon  as  two  hundred  shares 
of  said  stock  shall  be  subscribed,  said  commissioners 
shall  call  a  meeting  of  the  stockholders,  by  an  advertise- 
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ment  pablished  in  such  place  or  places  as  the  commis-   ^oy.  Term, 

sioners  may  determine,  stating  the  time  and  place  at '- — 

which  Bach  meeting  of  the  stockholders  shall  by  ballot       ^^^^ 
elect  the  first  directors  of  said  company."  Th«Ajc£«i- 

CAN  Live 

The  latter  part  of  the  section  is  loosely  drawn,  imper-  Stock  Iksub- 
fectly  and  somewhat  vagaely  expressed,  but  its  meaning     ^^'^  ^^' 
can  be  made  out. 

Before  proceeding  to  compare  the  action  of  the  com- 
pany with  its  provisions,  it  should  be  premised  that  the 
first  section  of  the  charter  creates  the  corporation  out  of 
the  stockholders.  Sq  soon  as  the  stock  is  subscribed,  at 
least,  the  corporation  is  complete  without  the  election  of 
directors  and  without  a  formal  organization.  The  section 
declares  that  *'  all  such  persons  as  shall  become  stock- 
holders," &c.,  '*  shall  be,  and  are  hereby  constituted  and 
made  a  body  politic  and  corporate,"  &c. 

It  may  also  be  observed,  that  it  seems  to  be  the  law 
that  a  person  who  has  contracted  with  an  organization 
as  a  corporation,  is  estopped  to  deny  its  legal  corporate 
exbtence  at  the  date  of  his  contract,  where  there  is  no 
fraud.  Mn  v.  The  Farmert^y  &c..  Bank,  2  Blackf.  367.— 
The  Ounga  Iron  Company  \.  Dawson,  4  id.  202. — Morgan  v. 
The  Lawrenceburgh  Ins.  Co.,  3  Ind.  R.  285. — TrumbuB 
County  Mutual  Ins.  Co.,  v.  Onner,  17  Ohio  R.  407.— South 
Bay  Meadow  Dam  Co.  v.  Qray,  30  Maine  R.  547. — Ver-^ 
mmi  Central  R.  R.  Co.  v.  Clayes,  21  Verm.  R.  BO.—Car^ 
v.  McElrath,  3  Sandf.  (N.  Y.)  R.  176. 

If  such  estoppel  exists  as  to  third  persons,  much  more 
should  it  be  held  to  as  against  a  stockholder,  a  member 
of  the  body  associated,  one  who  may  have  participated 
in  its  organization,  such  as  it  may  have  been. 

But  was  the  corporation  in  the  present  case,  so  far  as 
appears  by  the  record  before  us,  illegally  organized  ?  It 
is  not  denied  that  the  requisite  amount  of  stock  had  been 
subscribed,  nor  is  it  that  directors  had  been  elected  by  a 
vote  of  all  the  stockholders;  but  it  is  said  that  the  com- 
missioners named  in  the  act  did  not  meet  to  receive  said 
subscriptions,  and  did  not  call  a  meeting  of  the  stock- 
holders to  elect  directors.    Suppose  this  all  true,  does  it 
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vitiate  the  existence  of  the  body  corporate?    We  do  not 
^  see  why  it  should.     An  act  is  passed  to  create  an  insur- 
ance  company.    It  is  to  consist  of  the  stockholders.    Bat 
it  seems  proper  that,  for  convenience,  some  persons  should 
be  designated  to  take  the  initiatory  steps  in  getting  up 
the  company ;  and,  at  a  proper  time,  to  call  the  members 
together  to  fulfill  another  requirement  of  the  charter,  viz., 
the  election  of  directors.    Thus  concert  and  union  of  ac- 
tion would  be  secured,  when,  otherwise,  it  might  not. 
The  persons  designated  to  perfwm  these  acts  need  not 
be,  and  are  not  in  the  charter  before  us,  made  members 
of  the  corporation.    Now,  it  is  plain,  that  the  material 
things  to  be  accomplished  here  are,  the  procurement  of 
the  stock,  and  the  election  thereupon,  by  the  stockholders, 
of  directors.     These  things  done,  all  is   accomplished, 
thus  far,  that  the  law,  the  interest  of  the  corporation,  or 
the  interest  of  the  public,  requires.    Can  it,  then,  be  mat- 
ter of  importance  whether  the  subscription   paper   for 
stock  was  drawn  up  and  circulated  by  Hiram  Decker  and 
seven  others,  or  by  John  Doe,  so  be  it  was  properly  drawn 
up  and  filled  with  the  requisite  number  of  responsible 
subscribers?    And  can  it  be  matter  of  importance,  after 
the  thing  is  over,  whether  the  stockholders  came  together 
on  the  morning  of  the  day  of  election,  on  a  notice  given 
by  Hiram  Decker  and  seven  others,  or  without  a  notice  at 
all,  so  be  all  came,  and  in  a  proper  and  satisfactory  man- 
ner, elected  their  directors?    Suppose  the  commissioners 
named  had  neglected  or  refused  to  act,  (and  which,  ac- 
cording to  the  plea,  must  have  been  the  case)  could  not 
the  company  have  been  gotten  up? 

It  seems  to  us  that  the  provisions  in  section  two  of  the 
charter,  for  the  raising  of  the  stock  and  bringing  about 
the  first  election  of  directors,  were  directory  and  merely 
for  convenience,  and  not  essential  to  the  validity  of  the 
corporate  organization. 

The  corporation,  then,  so  far  as  appears,  being  legally 
organized,  and  there  being  no  unperformed  act  set  up  in 
defence  in  this  suit,  the  performance  of  which  was  made 
a  condition  precedent  to  the  right  to  sue  for  the  assess- 
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ment  of  stock,  the  judgment  of  the  Court  beloiv,  for  the 
plaintiff,  was  right,  and  must  be  affirmed  with  costs,  and 
2  per  cent,  damages. 

It  may  be  observed  that  some  points  were  made  on  the 
trial  of  the  issues  at  law,  but  they  were  the  same  as  those 
raised  by  the  demurrers,  and  are  decided  in  the  decision 
above  made. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  2  per 
cent,  damages  and  costs. 

iS.  Judahj  for  the  appellant. 

B.  M.  Thomasy  for  the  appellees. 
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Ennis  t;.  Vantrebs. 


Where  the  bill  of  exceptions  does  not  profess  to  contain  all  the  eTidence, 
and  a  motion  for  a  new  trial  does  not  appear  to  hare  been  made,  the 
presumption  is  that  there  was  other  oTldence,  and  that  the  action  of 
the  Court  was  correct. 


Ennib 

V. 

Vantrku. 


ERROR  to  the  Daviess  Circait  Com>t. 

Stuart,  J. — This  case  was  brought  up  on  appeal  from 
the  justice,  &;c.,  to  the  Circait  Court.  On  trial  by  the 
Conrt,  finding  and  judgment  for  the  plaintiff  below. 

Ennis  contends  that  the  evidence  was  not  sufficient  to 
sustain  the  judgment.  There  is  a  bill  of  exceptions 
signed  by  the  associate  judges,  but  it  does  not  appear 
from  the  record  that  Ennis  interposed  any  motion  for  a 
new  trial,  or  that  the  bill  of  exceptions  contains  all  the 
evidence.  The  presumption  is,  that  there  was  other  evi- 
dence,  and  that  the  action  of  the  Circuit  Court  in  the 
premises  was  correct. 


iVeMiRMr. . 
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Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

JR.  A.  Chandlery  for  the  plaintiff. 
S,  Judahy  for  the  defendant. 
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Maize  t;.  The  State. 

ProBPOution  andertbe  act  ot  March,  1853,  for  retailing  spirituous  liqaor 
without  license.  The  defendant  admitted  the  selling  without  lieense, 
as  charged.  Held,  that  the  question  of  the  power  of  the  legislatnre  to 
prohibit  the  sale  of  spirituous  liquor  was  not  inrolyed  ia  the  cause. 
HM,  slso,  that  the  defendant's  admissions  were  sufficient  to  authoriBe  a 
conviction,  if  the  law  was  constitational. 

The  judiciary  look  to  the  acts  of  the  legislature  with  great  respect*  and 
reconcile  them  with  the  eonstitution,  and  sustain  them,  if  possible. 

The  presumption  that  an  act  of  the  legislature  is  in  violation  of  the  con- 
stitution is  not  to  be  indulged,  unless  it  is  clearly  subveraiva  of  that  in* 
strument. 

Such  a  presumption  cannot  arise  from  the  mere  fact  that  an  act  is  imper- 
fect or  impolitic. 

It  is  the  right  and  duty  of  the  courts  to  inquire  into  the  constitutionality 
of  the  acts  of  the  legislature,  whenever  such  questions  are  judicially 
presented. 

▲  construction  of  the  constitution  by  the  legislature,  where  it  ia  vestrietive 
of  legislative  authority;  or  where  the  constitutional  question  has  not 
been  considered  by  that  body;  or  where  such  legislative  construction  is 
not  continuous  and  concurring,  is  not  entitled  to  much  weight;  and  as 
between  two  legislatiTe  constructions  differing  from  each  other,  that 
more  nearly  contemporaneous  with  the  constitution,  would  seem  to  be 
the  better  authority. 

Sections  23  and  23  of  the  constitution  of  1851,  were  designed  to  remedy 
the  eyil  of  local  and  special  legislation  which  had  grown  up  under  the 
old  system. 

The  law-making  power  bdlDg  vested  by  the  constitution  of  1851  in  the 
general  assembly,  the  exercise,  by  any  other  body,  of  the  power  to 
make,  sanction,  suspend,  or  give  effect  to,  the  laws  is  neoeasarily  ex- 
cluded. 
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The  Uorm  "operation  of  the  laws/'  as  naed  in  b.  96  of  art.  1  of  the  con-    Nov.  Term, 
Btitation  of  1851,  eeems  to  mean,  their  taking  effect  and  continuing  in        1853. 

^^^'  Maizx 

So  mnch  of  the  act  of  March,  1853,  "  to  regulate  the  retailing  of  Bpiritu-  y. 

ous  liqnor,"  ^.,  as  relates  to  the  popular  rote,  is  in  conflict  with  ss.  35     ^"^  Stati. 

and  36  of  art.  1,  and,  also,  of  as.  39  and  S3  of  art.  4,  of  the  constitu- 

Uon. 
Submitting  laws  to  the  Tote  of  the  people  in  their  primaiy  capacity,  is 

anbyersiye  of  the  representative  system  and  inconsistent  with  the  con- 

atitvtion. 
It  is,  also,  inconsistent  with  the  coostitatlonal  provision  requiring  the 

yeas  and  nays  on  the  final  passage  of  a  bill. 
As  a  license  law,  the  act  in  question  is  complete  without  the  part  relating 

to  the  township  vote;  and  a  license  may  issue  upon  the  filing  of  the  re- 
quisite bond. 

APPEAL  from  the  T^y)eca!noe  Court  of  Common  Pleas.  Tue$day, 

Stuakt,  J. — This  was  a  prosecation  under  the  act  of  ^ 

Marchy  1853,  for  retailing  spirits  without  license.  Maize 
admitted  that  the  liquor  was  sold  as  charged.  The  cause 
was  submitted  to  the  Court.  Finding  and  judgment  for 
ihe  state. 

Among  the  ''agreed  facts"  are  the  following:  The 
prosecuting  attorney  admitted  that  at  the  time  of  the 
sale,  the  act  of  March  4, 1858,  was  not  of  uniform  opera- 
tion throughout  the  state,  in  this,  viz.,  that  some  town-  , 
ships  voted  "  license,"  others  ''  no  license ;"  that  the  town- 
ship in  which  the  liquor  was  sold  voted  ''no  license;" 
and  that  the  act  in  question  was,  at,  &c.,  in  force,  so  far 
as  publication  could  make  it. 

It  is  not  worth  while  to  inquire  whether  it  was  compe- 
tent for  the  parties  to  make  admissions  of  matters  of  law 
which  the  courts  must  judicially  notice. 

Counsel  discuss  several  points  as  arising  in  the  record, 
and  which  will  be  briefly  noticed  in  their  order. 

First.  Can  the  general  assembly  prohibit  the  sale  of 
spirituous  liquors? 

This  question  does  not  seem  to  be  involved  in  the  case. 
The  late  act  is  not,  either  in  terms  or  in  its  practical 
efiect,  prohibitory  throughout  the  state.  That  it  may  be- 
come so,  depends  upon  the  happening  of  a  particular  and 
not  very  probable  event.    Whenever  that  question  is  di- 
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XoT.  Term,   rectly  presented,  it  will  be  time  enough  to  inquire  whether 

. .  1?^^*  -  .  it  is  any  longer  open  for  discussion,  since  the  series  of 

^^/^       elaborate  opinions  in  the  liquor  cases,  in  5  How.  (U.  S.) 

Thk  State.    R.^  577.    On  this  point  it  is  not  deemed  necessary  to  go 

beyond  the  decision  in  Bepley  v.  The  StaUy  at  the  last 

term.  (1) 

The  second  point  is  stated  thus :  ^<  Admitting  the  act  to 
be  constitutional,  is  the  evidence  sufficient  to  justify  the 
finding  of  the  Court?" 

We  cannot  see  why  it  is  not  clearly  so.  Maize  admits 
the  sale  of  the  liquor  as  charged — admits  everything  the 
state  could  be  required  to  prove  to  entitle  her  to  a  con* 
viction.  If  there  is  any  prerequisite  in  the  statute  which 
is  constitutional  and  with  which  he  has  not  complied,  then 
are  the  finding  and  judgment  of  the  Common  Pleas  fully 
sustained. 

The  third  point  is  presented  in  these  words :  "  la  the 
act  of  March  4,  1858,  or  so  much  thereof  as  requires  it  to 
be  submitted  to  a  vote  of  the  people  of  the  several  town- 
ships, constitutional  ?" 

Such  questions  are  always  regarded  by  the  courts  as  of 
serious  importance.  The  judiciary  look  to  the  acts  of 
the  legislature  with  great  respect,  and  reconcile  and  sus- 
tain them,  if  possible.  The  general  assembly  is  the  im- 
mediate exponent  of  the  popular  will, — expressly  dele- 
gated to  clothe  that  will  with  the  forms  of  law.  The  pre- 
sumption that  such  a  body  has  sanctioned  enactments  in 
violation  of  the  constitution,  is  not  to  be  lightly  indulged. 
That  the  act  is  imperfect  or  impolitic  is  not  enough. 
These  defects  subsequent  legislation  can  remove  by 
amendment  or  repeal.  To  bring  its  validity  within  the 
control  of  the  courts,  it  must  be  clearly  subversive  of  the 
constitution.     Fletcher  v.  Pecky  6  Cranch  87. 

It  is  not  necessary  to  dweU  on  the  power  and  doty  of 
the  judiciary  to  inquire  into  the  constitutionality  of  the 
acts  of  the  general  assembly,  when  a  proper  occasion  oc- 
curs. 1  Kent  450.  The  relative  position  of  the  co-<»di- 
nate  branches  is  generally  well  understood  and  readily 
conceded.    But  in  the  argument  of  this  cause  great  stress 
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is  laid  on  the  practical  construction  which,  in  the  case  at   Nov.  Teim, 

bar,  the  general  assembly  has  given  to  the  constitation — 1 — 

and  the  same  argument  is  pressed  in  other  cases — as  Maize 
though  it  were  presumption  in  the  courts,  composed  of  T»e  State. 
few  members,  to  question  the  correctness  of  so  numerous 
a  body.  Were  such  a  doctrine  admitted,  all  constitu- 
tional questions  must  begin  and  end  with  the  legislature; 
for  the  argument  would  be  equally  applicable  and  equally 
conclusive  in  every  case  that  might  arise. 

And  yet  there  are  considerations  which  might  some- 
what abate  this  blind  respect  for  legislative  exposition. 
Where  the  constitutional  provision  is  restrictive  of  legis- 
lative authority,  the  construction  given  by  tiie  legislature, 
sitting  in  judgment  on  the  extent  of  its  own  powers,  could 
not  be  entitied  to  much  weight.  "  To  admit  such  an  ex- 
position as  binding,"  says  a  late  writer,  "would  be  to 
permit  the  department  restricted  to  do  away  with  the  very 
restriction  imposed."  Smith's  Comm.  441.  Under  our 
political  economy  and  written  constitution,  Blackstane^s 
omnipotence  of  parliament  is  comparatively  an  empty 
figure  of  speech.  Marbury  v.  Madison^  1  Cranch  137. — 
1  Kent's  Comm.  426.  The  general  assembly  is  a  mere 
agent  of  the  people  intrusted  with  certain  delegated  pow- 
ers. The  constitution  is  the  letter  of  agency.  In  its 
action  the  assembly  is  governed  smb  modo  by  the  same  rules 
as  other  agents :  whenever  it  transcends  its  authority,  its 
acts  are  void.  * 

When  we  fui*ther  reflect  on  the  manner  in  which  im- 
poi*tant  enactments  are  often  padsed  through  the  forms  of 
legislation,  it  would  seem  that  our  respect  for  the  con- 
struction of  the  constitution  impliedly  given  by  such  acts, 
might  be  profitably  qualified.  If,  for  instance,  it  appears 
from  the  journals,  which  are  the  records  of  the  general 
assembly,  that  the  constitutionality  of  the  act  had  not 
been  considered,  such  a  tacit  interpretation  of  the  consti- 
tation, even  by  so  numerous  and  respectable  a  body, 
could  scarcely  be  considered  of  much  weight,  or  pressed 
upon  us  as  authority.  Thus,  in  the  present  instance,  bill 
no.  148  of  the  house,  which  subsequentiy  became  the  act 
Vol.  IV.— 39 


S46  CASES  IN  THE  SUPREME  COURT 

Not.  Term,  of  March  4, 1653,  does  not  appear  to  have  been  referred 

to  the  judiciary  committee  of  either  house.    The  ques- 

^^^^  tion  of  its  constitutionality  was  not  even  agitated. 
Tn  State.  Where  the  chain  of  legislative  decision  is  not  continur 
ons,  it  detracts  very  much  from  its  authority.  A  series  of 
interpretations  by  different  assemblies  to  the  same  effisct, 
acquiesced  in  and  acted  upon  for  considerable  time,  would 
be  entitled  to  serious  consideration.  But  this  looking  to 
what  has  been  decided,  a  feature  so  beneficial  in  the  courts, 
is  rare  in  the  legislature.  For  very  obvious  reasons  Uie 
principle  which  may  have  been  partially  established  by 
previous  assemblies,  is  not  regarded  as  binding.  Hence, 
there  is  not  that  uniformity  and  accumulated  weight  of 
authority,  which,  on  almost  all  topics,  obtain  in  judicial 
decisions.  Even  the  two  sessions  held  under  the  new 
constitution,  have  not  tended  to  fortify  legislative  con- 
struction. In  accordance  with  the  views  just  suggested, 
the  second  assembly  has  shown  its  independence  of  the 
first.  What  was  unconstitutional  in  the  one,  was  con- 
stitutional in  the  other.  The  action  of  the  first  was.not 
respected  as  authority  by  the  second. 

Thus,  the  acts  embodied  in  chapters  11, 21, 22,  55, 59, 
89,  90,  91,  96,  97,  108,  dec.,  of  the  laws  of  1858,  were 
passed  without  seemingly  a  constitutional  scruple.  Yet 
most  of  these  acts  had  in  {Hinciple  been  decided  by  the 
previous  assembly,  almost  nenu  o9fi.,  as  clearly  uncon- 
stitutional. These  enactments  are  referred  to,  to  illus- 
trate the  fickleness  of  legislative  construction  on  consti- 
tutional questions,  without  intimating  any  opinion  cm 
statutes  not  judicially  before  us.  Legislative  construc- 
tions thus  opposed  to  each  other,  hardly  deserve  to  be 
quoted  as  authority.  I€  there  is  any  preponderance,  it 
would  seem  to  be  widi  tiiat  which  was  more  nearly  con- 
temporaneous with  the  constitution. 

The  first,  second  and  third  sections  of  the  actof  JtCircA, 
185S,  provide  for  taking  a  vote  by  townships,  annually, 
at  the  April  election,  on  die  license  question;  and  that 
without  the  consent  of  a  majority  of  the  legal  voters  of 
the  propw  township  ''for  license,"  none  can  issue.    In 
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eonnectioii  with  the  affirmative  vote,  a  bond  is  also  re-   V^r.  Term, 

1  fi5*{ 

quired.    The  10th  section  expressly  repeals  all  other  laws — 

on  the  subject  of  retailing  spirituous  liquors.    The  20th       ^^"^ 
section  declares  an  emergency,  and  that  die  act  take  effect    Trk  Stati. 
and  be  in  force  from  and  after  its  passage  and  publioar 
tion.    It  was  published  on  the  10th  of  March^  1853. 

Several  constitutional  provisions  are  referred  to,  with 
either  the  letter  or  spirit  of  which,  it  is  contended,  the  act 
of  ManA  4, 1858,  conflicts. 

Thus— 

^  The  legislative  authority  of  the  state  shall  be  vested 
in  the  general  assembly,  which  shall  consist  of  a  Senate 
and  House  of  Representatives."    Sec.  1,  art.  4. 

No  law  shall  be  passed,  the  taking  effect  of  which 
shall  be  made  to  depend  upon  any  authority,  except  as 
provided  in  this  constitution.    Sec.  25,  art.  1. 

Local  laws  for  the  punishment  of  offenders  and  for 
the  regulation  of  county  and  township  business,  are  ex- 
pressly forbidden.      Sec.  22,  art.  4. 

''Whenever  a  general  law  can  be  made  applicable,  all 
laws  shall  be  general  and  of  uniform  operation  through- 
out the  state.''    Sec.  23,  art.  4. 

These  provisions  are  all  in  the  nature  of  restrictions 
on  the  legislative  authority.  A  legislative  construction 
of  them  falls  within  the  rule  above  indicated. 

The  evil  to  be  remedied  by  sections  22  and  28,  above 
quoted,  was  the  local  and  special  legislation  so  prevalent 
under  the  old  system.  It  had  grown  into  such  magnitude 
that  counties,  townships,  and  even  school  and  road  dis- 
tricts, had  special  laws  for  the  management  of  their  local 
affairs. 

The  practice  of  submitting  enactments  on  vexed  ques- 
tions to  the  popular  vote,  had  obtained  to  some  extent 
under  the  old  constitution — whether  consistently  with 
even  that  instrument  is  not  for  us  to  inquire.  Such  was 
the  school  law  approved  January ^  1840.  Such,  also,  were 
several  license  laws  embracing  more  or  less  territory. 
The  legislature  had  thus,  in  some  measure,  ceased  to  be 
a  representative  body,  and  was  gradually  becoming  a 
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Nov.  Term,  mere  proposer  of  laws  for  the  consideration  and  final  ac- 
^^^^       tion  of  the  people. 

To  remedy  these  evild — to  restore  the  state  from  being 
a  coterie  of  small  independencies,  with  a  body  of  local 
laws,  like  so  many  counties  palatine,  to  what  she  should  be, 
and  was  intended  to  be,  a  unity,  governed  throughout  her 
borders  on  all  subjects  of  common  interest,  by  the  same 
laws,  general  and  uniform  in  liieir  operation — ^the  restric- 
tions in  sections  22  and  23  were  embodied  in  the  consti- 
tution. 

By  the  adoption  of  that  instrument,  both  the  honor  and 
the  responsibility  of  passing  general  laws  were  devolved 
on  the  general  assembly.  Hence,  the  idea  of  any  other 
power  to  make,  sanction,  or  suspend  the  laws,  or  to  give 
them  efiect,  is  necessarily  excluded. 

Let  us  inquire  whether  the  taking  effect  of  the  act  of 
Mcarchy  1853,  in  whole  or  in  part,  is  made  to  depend  upon 
any  authority  unknown  to  the  constitution. 

The  words  "  take  effect,"  "  be  in  force,"  "  go  into  ope- 
ration," &c.,  have  been  used  interchangeably  ever  since 
the  organization  of  the  state.  The  "operation  of  the 
laws,"  as  used  in  the  26th  sec,  art.  1,  seems  to  be  their 
taking  effect  and  continuing  in  force. 

The  act  in  question  consists  of  two  parts; — the  one 
points  out  the  mode  of  obtaining  license; — ^tte  other  pre- 
scribes the  punishment  for  selling  without  license.  The 
penal  part  of  the  act  went  into  operation  immediately 
upon  publication.  The  provision  for  license  did  not. 
Between  the  19th  of  March  and  the  AprU  election,  no 
license  could  issue  in  any  part  of  the  state;  the  bond  and 
the  affirmative  vote  of  the  township  being  both  essential. 
Had  the  people  of  each  township  voted  "no  license," 
there  would  have  been  no  operative  license  law  in  the 
state  for  one  year  from  AprU,  1853.  And  had  the  people 
so  voted  every  year  for  all  time  to  come,  that  part  of  the 
act  relating  to  license  could  never  have  had  any  force, 
effect  or  operation  as  a  law.  So  that  the  taking  effect  of 
the  act,  or  so  much  of  it  at  least  as  provided  for  the  issue 
of  license — ^in  other  words,  whether  there  should  be  any 
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power  to  issue  license — ^was  made  to  depend  on  the  vote   Nov.  Term, 
of  the  people  of  each  township.  ?.J, 

If  the  townships  vote  diversely,  as  it  is  understood  they  *'^'*'' 
have,  then,  in  practical  operation,  it  is  a  local  law.  In  Tim  State. 
the  townships  which  vote  '<  license,"  the  license  feature 
takes  effect  by  virtue  of  that  vote.  In  the  townships  vot- 
ing "  no  license,"  it  has  no  force  or  operation  in  conse- 
quence of  such  vote.  Thus  has  the  general  assembly 
merely  proposed  the  license  feature  to  the  people,  for 
them  to  give  it  vitality  or  reject  it  by  townships. 

It  seems  needless  farther  to  inquire  whether  the  act  in 
question  is  general  and  uniform  in  its  operation.  A  law 
expressly  providing  for  license  in  this  township  and  no 
license  in  that,  by  name,  and  so  on  alternately  through- 
out the  state,  would  not,  in  its  operation,  essentially  differ 
from  this.  Had  the  question  been  submitted  to  a  vote  of 
the  state  at  large,  the  license  feature,  whether  adopted  or 
rejected,  would  have,  at  least,  had  the  recommendation  of 
uniformity.  Besides,  such  an  act,  it  is  presumed,  would 
not  have  had  plausibility  enough  to  mislead  any  one  into 
the  belief  that  it  was  constitutional.  But  this  act  is  a 
specious  and  accommodating  refinement  on  local  legisla- 
tion— ingeniously  comprehensive — annually  presenting 
to  the  townships  an  aspect  suited  to  the  taste  of  each. 

In  some  respects,  there  is  a  very  strong  similarity  be- 
tween the  school  law  of  1849  and  the  liquor  act  of  1853.  ^' 
If  "county"  be  substituted  for  "  township,"  the  two  acts 
are  scarcely  to  be  distinguished,  in  this,  that  their  taking 
effect  is  made  to  depend  on  the  action  of  the  people  in 
their  primary  capacity.  The  school  law  like  the  li- 
quor law,  was  declared  in  force  from  and  after  its  publi- 
cation. Yet  the  same  section  provides  that  it  should  be 
left  to  the  popular  vote  of  each  county.  It  is  believed 
that  Montgomery,  Sullivan^  and  some  other  counties,  never 
adopted  the  school  law,  so  that  practically  i^remained  a 
local  law,  made  so,  like  the  license  act,  by  a  contingency 
over  which  the  legislature  had  no  control. 

Many  legislative  acts,  though  declared  in  force  from 
their  passage,  are  inoperative  until  the  officers  charged 
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Nov.  Term,    with  their  execution  are  elected  or  appointed.    Bat  tiiose 

: —  are  easily  distinguishable  from  the  school  law  of  1849 

^^^       and  the  license  act  of  1853.    In  such  elections  the  ques- 

Tbb  State,    tion  is,  who  shall  be  designated  to  execute  the  law — ^not 

as  here,  shall  the  law  be  permitted  to  go  into  operation — 

shall  any  one  be  suffered^  on  any  terms,  to  execute  it  or 

act  under  it. 

Nor  is  it  easy  to  see  how,  on  prindple,  a  public  mea* 
sure  can  be  submitted,  in  the  abstract,  to  a  popular  vote, 
consistently  with  the  representative  system.  In  effect  it 
is  changing  the  government  to  what  publicists  call  a  pure 
democracy,  such  as  Athens  wajs.  If  one  enactment  may 
be  submitted  to  such  vote  so  may  anotiier,  so  might  all: 
thus  would  the  representative  system  be  wholly  sub- 
verted. 

If  the  people  desire  to  resume  directiy  the  law-making 
power  which  they  have  delegated  to  the  general  assem- 
bly, t^ey  have  only  to  change  the  constitution  accord- 
ingly. 

Again,  if  this  system  of  drafting  bills  with  a  double 
aspect,  leaving  it  to  the  people  which  they  will  adopt,  is 
to  prevaU,  of  what  use  is  the  constitutional  provision  re- 
quiring the  yeas  and  nays  on  the  final  passage?  If  the 
object  of  this  provision  was  to  sulgect  the  action  of  the 
representative  to  the  inspection  of  his  constituents,  it  is 
thus  completely  evaded.  For  the  vote,  whether  yea  or 
nay,  means  nothing,  indicates  nothing;  neither  adopts 
nor  rejects  any  policy,  except  that  it  ingeniously  shifts 
the  responsibility  of  final  action  from  the  legislature  to 
the  people. 

If  we  regard  the  act  of  March^  1858,  in  force  from  its 
passage,  as  is  claimed  in  argument,  then  we  conceive  it 
to  be  in  conflict  with  sec.  26  of  art.  1.  That  section 
reads,  ''The  operation  of  the  laws  shall  never  be  sus- 
pended, except  by  authority  of  the  general  assembly." 
An  illustration  of  the  exercise  of  this  power  occurs  in 
chapter  1 ,  Special  and  Local  acts  1852,  entitled, "  an  act  to 
suspend"  certain  acts  therein  named.  That  the  opera- 
tion of  the  act  of  JMarch,  1853,  was  left  to  be  suspended 
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or  othermse,  according  to  the  vote  of  each  township,  is   ^o^-  i*«i'n^ 

80  evident  as  to  need  only  to  be  stated.    The  township '. — 

which  this  year  votes  "  license  "  and  thus  puts  the  law  ^''  ^^^" 
into  operation,  may  next  year  vote  ''no  license,"  and  Lmn. 
thus  suspend  its  operation.  Under  the  constitotion,  the 
legislatore  alone  can  suspend  the  operation  of  the  laws. 
And  this  power  is  not  distinguishable  from  any  other  leg- 
islative power.  It  cannot  be  delegated.  The  suspending 
act  is  itself  a  law,  and  must  emanate  from  the  law-mak- 
ing power — specifying  the  act  suspended,  and,  perhaps, 
the  period  of  suspension.  An  existing  law  is  a  rule  of 
action,  open  to  every  citizen  to  comply  with  its  requisi- 
tions. But  in  case  of  a  negative  vote,  there  is  no  law 
left  to  be  complied  with.  As  to  that  township,  it  has  no 
effect  or  operation.    It  is  suspended. 

As  a  license  law,  the  act  is  complete  in  itself,  without 
the  part  relating  to  the  township  vote. .  So  much  as  re- 
lates to  that  vote  may  be  considered  as  stricken  out;  and 
the  license  issues  on  filing  the  requisite  bond.  Maize  hav- 
ing sold  without  sndi  license,  was  properly  convicted.  He 
was  bound  at  his  peril  to  know  the  law,  in  violation  of 
which  he  assumed  to  act. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  PeUU  and  W.  F.  Lane,  for  the  appellant 

L.  ReiUy,  G.  S.  Orth,  E.  H.  BrackeU,  K  A.  BUey,  N. 
B.  T<qfor  and  /.  Cobum,  for  the  state. 

(l)iliKe,p.264. 


The  State  on  the  relation  of  Chapman  v.  Luris  and  Others. 

A  sheriff,  when  he  accepts  the  office,  contracts  that  he  will  faithfully  dis- 
charge every  duty  required  of  him  by  law,  and  for  the  omission  of  any 
duty  enjoined  by  law,  from  which  damages  follow,  he  will  be  held  re- 
sponsible. 
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Kor.  Term,    The  steps  to  be  takeo  by  a  eheriff,  on  the  sale  of  real  estate  uponezecatioii, 
1853.  are  distinctly  pointed  out,  and  for  a  failure  to  pursue  them,  whether 

Ym  Stats         ^''^'^  ^  corrupt  intention  or  neglect,  he  is  liable  to  the  injured  party. 
y.  It  is  the  duty  of  the  sheriff,  on  a  sale  of  land  upon  ezecntion,  to  make  and 

Lines.  tender  a  deed  to  the  purchaser,  and  the  latter  is  not  bound  to  part  with 

his  money  until  the  deed  is  tendered. 
Where  the  sheriff  not  haying  tendered  a  deed  to  the  purchaser,  has,  for 
an  omission  of  the  latter  to  pay  the  purchase-money,  sold  the  land  for  a 
smaller  sum  to  another  person,  the  first  purchaser  is  released  from  his 
bid,  and  is  not  liable  to  pay  the  difference  between  the  first  and  aecond 
sales. 
The  sheriff,  under  such  circumstances,  is  liable  to  the  execution-defendant 
for  the  amount  of  the  difference  between  the  two  sales. 

ill Wa^r,  ERROR  to  the  Fhyette  Circuit  Court. 

Nooember  29.  \)^y^^^  J.— Debt  against  a  sheriff  and  his  sureties  on 
his  official  bond.  The  bond  was  conditioned  in  the  usual 
form  for  the  faithful  discharge  of  his  duties  as  sheriff,  &c. 

The  declaration  alleges  that  one  Harrwody  at  the  Sep- 
tember term,  1838,  recovered  a  judgment  in  the  Fhyeite 
Circuit  Court,  against  one  WiBiams  and  the  relator,  for 
1,114  dollars,  &c.;  that  a  writ  of  execution  was  issued 
on  this  judgment  and  delivered  to  LiTieSy  the  sheriff,  who 
levied  it  on  the  real  estate  of  the  relator;  Aat  this  writ 
was  returned  "no  sale  for  want  of  bidders;"  that  a  ven- 
ditioni ezponasy  founded  on  said  levy,  was  afterwards  is- 
sued to  said  sheriff,  upon  which  the  land  levied  on  was 
sold;  that  the  sheriff,  upon  said  vendi.,  made  return  ''that 
he  had  publicly  sold  the  land  to  John  Williams  for  1,250 
dollars,  and  that  the  money  remained  unpaid,  wherefore 
he  returned  said  writ  unsatisfied ;"  that  afterwards  an  alias 
venduy  founded  upon  the  same  levy,  was  issued  and  deli- 
vered to  the  sheriff,  who  made  return  thereon  ''that  he 
had  sold  said  land  to  Martin  M.  Ray  for  400  dollars,  and 
that  the  balance  of  the  execution  was  unsatisfied ;"  that 
said  balance  has  been  fully  paid,  &c.,  and  the  land  sold 
was  the  relator's  property. 

There  were  three  breaches  assigned. 

1 .  That  lAneSy  the  sheriff,  did  not  faithfully  discharge 
his  duties,  &c.,  in  this,  that  on  the  sale  of  the  land  to 
Williams  for  1,250  dollars,  he  failed,  neglected  and  re- 
fused to  execute  and  tender  to  said  Williams  a  proper 
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deed  to  the  land,  and  to  demand  of  him  the  1,250  dol-   Hoy.  Tenn, 

lars ;  whereby  the  sale  became  lost  and  Williams  was  re- - : 

leased  from  his  bid,  and  the  difference  of  850  dollars    '^"'  ^'^*'" 
between  the  sale  to  Ray  and  the  sale  to  Williams  became       Uv&. 
and  was  entirely  lost  to  the  relator. 

2.  That  said  sheriff,  on  the  sale  of  the  land  to  Williams^ 
failed  and  neglected  to  execute  and  tender  to  him  a  deed 
to  the  land  and  demand  the  purchase-money,  and  there- 
by, on  his  failure  to  pay  the  money  and  the  subsequent 
sale  of  the  land  to  Ray^  the  said  Williams  became  and 
was  released  from  paying  on  said  judgment  850  dollars, 
the  amount  he  bid  for  the  land  more  than  it  was  sold  for 
to  Ray. 

3.  That  the  sheriff  fraudulently  released  Williams  from 
his  purchase  and  his  bid  of  1,250  dollars,  and  from  said 
850  dollars,  with  10  per  cent,  thereon,  and  cost  of  the 
sale  to  Ray — the  said  850  dollars  being  the  amount  Wil- 
liams bid  for  the  land  more  than  it  was  sold  for  to  Ray, 

The  defendants  obtained  oyer,  6z:c.,  and  pleaded  eight 
pleas.  In  the  decision  of  this  cause  it  will  be  only  re* 
quisite  to  notice  the  fifth  and  seventh  pleas. 

The  fifth  plea  is  to  the  first  and  second  breaches.  It  al- 
leges that  the  sheriff  did  not  refuse  to  make  and  tender 
a  deed  to  WiUiams  in  manner  and  form  as  alleged,  &c. 

The  seventh  plea  is  to  the  third  breach — that  Linesy 
the  sheriff,  did  not  fraudulently  release  Williams  from  his 
bid  and  purchase,  &c. 

These  pleas  conclude  to  the  country. 

The  plaintiff  demurred  to  the  fifth  plea,  and  the  de- 
murrer was  overruled.  The  cause  was  submitted.  Ver- 
dict for  the  defendants,  and  judgment  on  the  verdict. 

The  record  shows  that  the  plaintiff  moved  the  Court  to 
instruct  the  jury,  "  that  if  the  sheriff,  in  the  sale  to  Wil' 
liamsj  failed  to  make  and  tender  to  him  a  deed  of  the  land, 
and  afterwards  sold  it  to  Ray  for  a  less  sum,  whereby 
Williams  became  released  from  his  bid,  the  jury  should 
find  for  the  plaintiff  the  difference  between  the  two  bids.'' 
This  instruction  the  Court  refused,  but  instructed  the  jury, 
inter  alia^  as  follows :  '^  If  LineSy  the  sheriff,  in  good  faith 
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Not.  Term,   returned  the  execution,  with  the  facts — ^believing  that  he 

^^^^'      had  done  all  that  was  necessary  under  the  law,  and  not 

The  Stats    deeming  it  necessary  to  tender  a  deed  until  the  money 

Lines.       was  paid  or  tendered — such  facts  would  not  sustain  the 

plaintiflfs  action;  but  if  he  fraudulently,  with  intent  to 

release  Williams  from  his  bid,  failed  to  tend^  him  a  deed, 

and  sold  the  land  for  a  less  sum,  whereby  he  was  released 

from  his  bid,  the  jury  should  find  for  the  plaintiff*  the  dif* 

ference  between  the  two  sales." 

From  the  evidence,  it  appears  that  the  relator's  land 
was  sold  on  execution  by  the  sheriff  for  1,250  dollars; 
that  he  failed  to  make  and  tender  a  deed  to  WtUiamSj 
the  purchaser,  and  the  same  land  was  again  exposed  and 
sold  to  Bag  for  400  dollars.  After  this,  the  shmff  filed 
his  motion  in  the  Circuit  Court  for  the  recovery  of  850 
dollars,  the  difference  between  the  sales.  This  motion 
was  unsuccessful,  on  the  ground  that  he  had  not  made 
and  tendered  a  deed.    See  WiUiams  v.  Ltnes^  7  Uackf.  46. 

There  is,  then,  only  one  question  presented  by  the  re- 
cord: Did  the  failure  of  the  sheriff  to  make  and  tend^  a 
deed  render  him  liable  in  this  action? 

It  is  contended  ^  that  under  our  statutes  a  sheriff  can- 
not be  made  liable,  unless  he  acts  comiptiy ,  for  fiuling  to 
tender  a  deed  to  a  bidder  for  property  sold  on  execution ;'' 
**  that  it  is  trusted  to  him  what  steps  to  take."  This  potttion 
is  not  well  taken.  When  a  sheriff  accepts  the  oflioe,  he 
contracts  that  he  will  faithfully  discharge  its  duties.  This 
plainly  embraces  every  duty  required  of  him  by  law.  It 
follows  that  when  he  omits  an  act  of  duty  ei\|Qined  by 
virtue  of  his  office,  he  is  guilty  of  a  breach  of  his  con- 
tract, and  will  be  held  responsible  should  damages  result 
from  such  breach.  9  Johns.  R.  881  .—6  Blackf.  444.— Jbri 
V.  Godbold,2  Strobh.  S.  C.  100. 

Upon  the  sale  of  real  estate  on  execution,  there  is  no- 
thing left  to  the  sheriff^s  discretion.  The  steps  to  be 
taken  by  him  are  distinctiy  pointed  out.  If  he  fails  to 
take  them,  he  will  be  liable  to  the  parfy  injured  thereby, 
whether  such  fulure  be  the  result  of  a  corrupt  intention 
or  a  mere  neglect  of  duty.    The  sheriff,  upon  such  sale. 
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is  required  to  make  and  tender  a  deed  to  his  vendee.    Not.  Term, 
This  daty  is  purely  ministerial,  and  he  may  not  omit  its 
performance.    The  delivery  of  such  deed  and  the  pay-      ^^"l*" 
ment  of  the  purchase-money  are  to  be  concurrent  acts.        l^o** 
The  vendee  is  not  bound  to  part  with  his  money  until  a 
deed  for  the  premises  is  tendered.     8  Blackf.  105. — 7  id. 
46.-8  Johns.  R.  520. 

In  the  case  before  us,  no  deed  was  offered  to  Williams^ 
the  first  vendee  of  the  land ;  but  the  sheriff  afterwards 
sold  and  conveyed  it  to  Bag.  Therefore  Williams  was 
not  only  released  from  his  bid,  but  his  liability  lo  pay  the 
difference  between  the  first  and  second  sales.  By  that 
release,  the  relator  evidently  lost  850  dollars.  What 
caused  this  loss?  To  thb  question  there  is  but  one  an- 
swer, viz.,  the  sheriff^'s  failure  to  tender  a  deed  and  de- 
mand the  1,250  dollars.     Williams  v.  LineSy  supra. 

From  this  view  we  are  of  opinion  that  the  second 
breach  is  well  assigned;  that  the  demurrer  to  the  fifth 
plea  should  have  been  sustained,  because  it  constitutes  no 
answer  to  the  breach;  that  the  instructions  moved  by  the 
plaintiff  should  have  been  given;  and  that  the  charge  of 
the  Court  was  erroneous. 

Per  Cutiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

C.  H.  Test  and  /.  A.  Fhjf,  for  the  state. 

S.  W.  Parker  and  /.  S.  Newman^  for  the  defendants. 


Babbitt  v.  Dos  on  the  demise  of  Bbush  and  Others. 

An  order  for  the  tale  of  real  estate  upon  an  administrator'B  petition  for 
the  non-payment  of  debts,  is  a  nollitj,  irhero  it  appears  by  the  record 
that  the  heirs  did  not  reoeive  actual  or  constructiTe  notice  of  the  suit; 
and  a  sale  under  such  an  order  is  void. 
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Nov.  Terra, 
1853. 


Babbitt 

V. 

Doc. 


The  sale  not  being  merely  erroneous  but  void,  ejectment  will  lie  against 
the  purchaser,  without  anj  proceeding  to  reverse  the  order. 

The  term  "competent  jurisdiction/'  as  employed  in  s.  27,  c.  29,  R.  S. 
1843,  means  jurisdiction  of  the  person  as  well  as  of  the  subject-matter. 

That  section  only  operates  prospectively.  « 


Tuesday, 
November  29. 


ERROR  to  the  Franklin  Circuit  Court. 

Davison,  J. — ^Ejectment  for  a  tract  of  land  in  FrarJdin 
county.  The  cause  was  submitted  to  the  Court.  Judg- 
ment was  given  for  the  plaintiff  below. 

Upon  the  trial  it  was  shown  that  Edward  Brushy  on  the 
11th  of  Av^usty  1826,  died  seized  of  the  premises  in  dis- 
pute, leaving  Ann  Brushy  his  widow,  and  the  following 
named  children  and  heirs  at  law,  viz.,  Elma  Brushy  Sha- 
drach  Brush,  RAecca  Bnish,  Joseph  Brush,  and  Mary  Brushy 
who,  with  John  L.  Hoyt,  the  husband  of  the  said  RAecca, 
are  the  plaintifTs  lessors.  At  the  death  of  their  father 
the  said  heirs  were  all  minors,  the  oldest  of  them  not  more 
than  twelve  years  of  age.  Within  a  short  period  after  the 
death  of  Edward  Btiish,  his  widow  and  children  removed 
to  the  state  of  Connecticut,  where  they  have  ever  since 
resided. 

The  plaintiff  having  proved  that  the  defendant  was  in 
possession  of  said  premises,  rested. 

The  defendant  claimed  title  under  a  deed  made  by 
Andrew  S.  BahbiU,  administrator  of  the  decedent,  pursu- 
ant to  an  order  of  the  Franklin  Circuit  Court.  The  re- 
cords of  that  Court  show  that  at  the  March  term,  1827, 
the  administrator  appeared  and  filed  an  inventory  of  the 
real  estate  of  said  deceased,  and  thereupon  suggested  the 
insufiiciency  of  the  assets  then  in  his  hands  to  pay  the 
debts  against  the  estate;  whereupon  the  Court  appointed 
one  Reuhen  Edgerton,  guardian  ad  litem  for  said  minor 
heirs,  and  ordered  its  clerk  to  issue  a  summons  requiring 
him  to  appear  for  them  at  the  next  term  of  the  Court, 
and  show  cause,  if  any  he  could,  why  the  land  in  the 
inventory  described  should  not  be  sold,  &c.  The  clerk 
was  authorized  to  insert  in  the  summons  the  respective 
names  of  said  minor  heirs,  when  known,  &c.    This  sum- 
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mons  was  accordingly  issaed,  and  served  upon  the  said   ^ov,  Tenn, 
Edgertm.  ^^^^' 

The  records  further  show  that  at  the  September  term,  1 827,  ^^■*"t 
the  administrator  appeared ;  but  Edgerton,  the  guardian,  ^^^ 
although  called,  did  not  appear.  And  thereupon,  the 
Court  ordered  the  administrator  to  sell  the  land,  on  a 
credit  of  nine  months,  upon  giving  notice,  &c.,  and  that 
he  give  bond,  &c.  At  the  March  term,  1626,  the  adminis- 
trator made  report,  stating,  inter  alia^  that  he  had  sold  the 
land  to  one  John  MapU  for  226  dollars,  that  being  the 
highest  bid,  &c.  The  Court  approved  the  sale,  and  or- 
dered the  administrator,  upon  the  payment  of  the  pur- 
chase-money,  to  convey  the  land  to  Maple.  The  defend- 
ant gave  in  evidence  a  deed  from  said  administrator  to 
Mapie  for  the  land,  being  the  same  now  in  dispute ;  and 
also  a  deed  in  fee  for  the  premises  to  himself  from  the 
said  Mapie,  It  was  then  proved  that  the  decedenfs  heirs, 
at  the  time  of  the  proceedings  in  the  Circuit  Court  relar 
tive  to  said  sale,  were  minors  and  non-residents.  There 
was  also  evidence  tending  to  show  that  they  had  no  no- 
tice of  the  suit.  Nor  does  it  appear  that  the  person  ap- 
pointed guardian  ad  litem  ever  acted  as  such,  or  even  ac- 
cepted the  appointment. 

The  record,  given  in  evidence  in  the  cause,  shows  the 
proceedings  of  a  Court  possessing  general  powers;  but 
it  contains  no  averment  on  the  subject  of  notice  to  the 
defendants.  Then,  the  point  of  inquiry,  is,  were  they 
bound  by  the  order  directing  the  sale  of  the  premises? 
It  is  conceded  that  the  cause  of  action  was  properly  be- 
fore the  Court;  but  contended  that  the  infant  heirs  had 
no  notice  of  the  suit  in  which  that  order  was  made ;  and 
that,  therefore,  it  was  a  nullity.  Infants  should  be  served 
with  process,  or  notified  in  the  same  mode  as  if  they  had 
been  adults.  8  Blackf  801.  Without  notice  or  appear- 
ance, they  are  not  within  the  jurisdiction  of  the  Court. 
And  we  believe  the  principle  to  be  correct,  ^*  that  the  judg- 
ments of  all  courts  are  void,  unless  they  have  jurisdiction 
of  the  parties  as  well  as  the  cause  .^'  HoUvngsworih  v. 
Barbour^  4  Peters  466.    To  bind  a  party  by  a  judgment 
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Not.  Term,  when  he  had  no  notice  of  the  action,  would  be  in  conflict 
^^^'  with  the  first  principles  of  justice.  5  Johns.  R.  88.  The 
BABBtn  plaintiff  contends  that  the  validity  of  the  order  cannot 
DoK.  be  questioned  in  this  suit:  that  it  is  erroneous,  merely, 
and  the  only  mode  in  which  it  could  be  avoided,  is  by  a 
proceeding  in  error.  We  are  not  of  that  opinion.  It  is 
true,  **  when  the  record  given  in  evidence  discloses  noth- 
ing on  the  point,  jurisdiction  of  the  person  will  be  pre* 
sumed."  1  Ind.  R.  130.  But  it  seems  to  us  Aat  the 
record  in  question,  upon  its  face,  shows  that  the  proper 
steps  had  not  been  taken  to  bring  the  defendants  within 
the  jurisdiction  of  the  Court.  When  the  appointment  of 
a  guardian  ad  litem  was  made,  the  names  of  the  infants 
were  unknown  to  the  Court.  This  is  shown  by  the  order 
directing  the  clerk  to  insert  their  names,  when  known,  in 
the  summons.  It  would  involve  an  absurdity  to  presume 
that  they  were  present  in  Court  as  suitors,  or  notified  of 
the  proceeding  in  any  mode  known  to  the  law,  when  the 
Court  and  its  officers  were  ignorant  of  their  names. 
Against  such  evidence,  presented  by  the  record  itself,  we 
cannot  indulge  the  presumption  that  the  Court  had  juris- 
diction of  the  parties.  A  different  conclusioa  would  as- 
sume the  untenable  position  that  a  Court  might  take 
cognizance  of  an  individual  not  within  its  jurisdiction, 
and  bind  him  by  a  judgment  without  notice  of  suit.  In 
Bloom  V.  Burdick,  1  Hill  130,  it  was  ruled,  that  if  the 
want  of  jurisdiction  appears  on  the  record,  the  judgments 
of  all  courts  are  void,  without  reference  to  the  nature  or 
extent  of  the  powers  intrusted  to  them  for  administration. 
The  same  doctrine  b  held  in  Dennifig  v.  Corwbn^  1 1  Wend. 
648.  These  decisions  are  cited  and  approved  in  a  late  i 
in  the  Supreme  Court  of  the  United  States..  In  that  i 
it  was  decided  that  a  judgment  was  a  nullity  where  it 
appeared  in  the  proceedings  that  no  regular  process,  ei- 
ther actual  or  constructive,  had  been  served  on  the  de- 
fendant. Harris  v.  Hardeman^  14  Howard  U.  S.  R.  884. 
The  present  case,  in  our  opinion,  is  clearly  within  the 
rule  just  stated.  Therefore,  it  follows  that  the  order  di- 
recting the  sale  of  the  premises  in  controversy,  is  void 
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and  the  deed  parsuant  to  it  inoperative.    Lincoln  v.  Toicer,   Nor.  Term, 
2  McLean  473.  '®*^- 


We  are  referred  to  a  statute  which  provides  that  if  the  ^'^ 

validi^  of  a  sale  by  an  administrator,  &c.,  shall  come  ^^"^• 
in  question,  it  shall  not  be  avoided  on  account  of  any 
irregularity  or  defect  of  the  proceedings,  if  it  shall  be 
made  to  appear,  1.  That  the  sale  was  authorized  by  a 
court  of  competent  jurisdiction.  2.  That  the  adminis- 
trator, &c.,  took  the  oath  and  gave  bond.  3.  That  notice 
of  the  time  and  place  of  sale  was  given.  4.  That  the 
premises  were  sold  accordingly,  &c.  R.  S.  1843,  c.  29,8. 
27.  It  is  insisted  that  these  requisitions  have,  in  this  case, 
been  complied  with;  that  the  first  contemplates  a  sale 
directed  by  a  Court  having  jurisdiction  of  the  subject- 
matter,  and  not  of  the  parties.  This  is  not  a  proper  con- 
atmction  of  the  statute.  The  terms  ^competent  juris- 
diction,*' in  their  usual  signification,  embrace  the  person 
as  well  as  the  cause.  The  legislature  could  not  have  in- 
tended to  empower  courts  to  direct  a  sale  which  would 
divest  an  individual  of  titie  to  property  without  the  pro- 
per notioe  of  suit.  But  the  statute  referred  to  is  prospec- 
tive in  its  operation,  and,  therefore,  not  applicable  to  the 
case  before  us. 

The  defence  set  up  in  this  case  is  not,  in  our  opinion, 
sufiicient  to  bar  the  action. 

Per  Curiam. — ^The  judgment  is  afiirmed  with  costs. 

O.  Hdhmd,  for  the  plaintiff. 

/.  Rgman^  for  the  defendant. 


CoKWfXL  and  Another  v.  Smfth. 

Trespass  agaisst  six  defendants.  THe  irrit  was  serred  on  tliree  of  them, 
and  as  to  the  others,  iras  retained  *'  not  found/'  bat  the  retorn  was  not 
•uggested  upon  the  reoord.    After  the  plaintiff  had  dosed  his  testiOKmy, 
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Nov.  Terra, 
1853. 

COXWELL 

y. 
Smito. 


the  defendants  aerred  with  process  introdaoedthe  defendants  not  served, 
and  proposed  to  swear  them  as  witnesses.  The  plaintiff  objected,  and 
while  the  objection  was  under  discussion,  cauRed  another  writ  to  be  is- 
sued in  the  cause,  and  to  be  served  on  the  defendants  who  had  not  been 
nerved.  Held,  that,  as  to  the  defendants  on  whom  the  process  had  not 
been  served  before  the  commencement  of  the  trial,  the  writ  had  abated, 
and  thej  were  no  longer  parties  to  the  action.  Held,  also,  that  they  were 
competent  witnesses. 

When  the  writ  was  returned  "  not  found"  as  to  a  portion  of  the  defend- 
ants, two  courses  were,  under  the  R.  S.  1843,  open  to  the  plaintiff:  he 
might  continue  the  cause  till  all  the  defendants  were  brought  into  Court, 
or  suggest  the  return  of  "not  found"  upon  the  record,  and  proceed  to 
trial  against  those  served. 

If  the  plaintiff  adopted  the  latter  course,  he  might  sfterward  proceed  bj 
action  against  those  "  not  found,"  jointly  or  severally. 


Wednesdaf, 
N^tmber  30. 


APPEAL  {rota  the  Franklin  Circuit  Court. 

RoACHE,  J. — This  was  an  action  of  trespass  m  et  armis, 
brought  by  Smith  against  Conwelly  Fingland,  Shoup^  Upde- 
grcff^  Tilney^  and  Hoskins.  The  writ  was  served  on  the 
three  former;  as  to  the  three  latter,  the  sheriff  returned 
"not  found." 

ConweU,  Fingland  and  Shoupy  who  were  served  with  the 
process,  appeared  and  plead  to  the  action.  Issues  were 
made  up  on  their  pleas,  and  the  parties  went  into  trial. 
There  was  no  suggestion  of  "  not  found  "  entered  on  the 
record  as  to  Updegrqfy  TUney  and  Hoskins. 

Afler  the  plaintiff  had  closed  his  testimony,  the  de- 
fendants introduced  Updegrc^y  TUney  and  Hoskinsy  and 
prepared  to  swear  them  as  witnesses.  The  plaintiff  ob- 
jected, and  while  his  objection  was  under  discussion, 
caused  another  writ  to  be  issued  in  the  cause,  and  to  be 
served  by  the  sheriff  on  the  three  who  had  not  been  served 
with  process.  The  evidence  had  tended  to  show  the  par- 
ticipation of  Vpdegraffy  TUney  and  Hoskins  in  the  com- 
mission of  the  trespass.  ^ 

The  Court  sustained  the  objection,  and  excluded  the 
witnesses. 

There  was  a  verdict  and  judgment  against  Convoeil  and 
Fingland  for  325  dollars,  and  against  Shoup  for  one  cent 

The  two  former  bring  the  case  to  this  Court. 

When  the  writ  is  returned  '^ not  found"  as  to  a  portion 
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of  the  defendants,  two  courses  are  open  to  the  plaintiff.   Not.  Term, 

He  may  continae  the  cause  till  all  the  defendants  are 

brought  into  Court,  or  he  may,  at  his  option,  under  the     ^^^^ 
provisions  of  s.  31,  p.  675,  R.  S.  1843,  suggest  the  return       Smitb. 
of  "  not  found''  on  the  record,  and  proceed  to  trial  against 
those  served. 

If  he  adopt  the  latter,  he  may  afterwards  proceed  by 
action  against  those  ''  not  found,"  jointly  or  severally. 

In  the  case  at  bar,  the  plaintiff  did  neither;  and  the 
proceeding  was  consequently  irregular. 

The  effect  of  his  going  into  trial  under  such  circum- 
stances, is,  that  as  to  those  on  whom  the  process  had  not 
been  served,  the  writ  abated.  In  the  language  of  the 
opinion  of  the  Court  in  Palmer  v.  Crosby^  1  Blackf.  139, 
"  they  were  no  more  parties  to  the  action  than  if  their 
names  had  not  been  in  the  writ."  See,  also,  to  the  same 
point,  Purviance  v.  D^yderiy  3  S.  &  R.  402. — Gibbs  v.  Bry- 
ant, I  Pick.  US.—Glidewca  v.  McGaugheg,  2  Blackf.  359. 
The  result  of  these  authorities  is,  that  the  witnesses  were 
not,  when  introduced,  any  longer  parties  to  the  action,  and 
not  incompetent  on  that  account.  3  Stark.  £v.  1063. — 
Ward  V.  Haydon  et  al,,  2  Esp.  C.  552.  The  current  of  au- 
thorities is,  that  under  such  circumstances  they  had  no  such 
an  interest  in  the  event  of  the  suit  as  would  exclude  them. 
It  is  too  remote  and  contingent  The  old  rule  was  other- 
wise. But  the  modem  decisions,  both  in  England  and  the 
United  StateSy  establish  this  position.  The  objection 
only  goes  to  the  c£«dit  of  the  witness.  Alderman  v.  Tir^ 
veil,  8  Johns.  R.  AlS.—Stockham  v.  Jones,  10  id.  21.— 
Wakdy  v.  Hart,  6  Binn.  310. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

Gr.  HcUand  and  /.  D.  Hovoland,  for  the  plaintiffs. 

/•  I^fTnan,  for  the  defendant. 


Vol.  IV.— 40 


362  CASES  IN  THE  SUPREME  COURT 

Nov.  Term, 
1853. 

^"baot"'"  'The  State  Bank  and  Others  v.  Macy  and  Others. 

▼. 

If  Arr 

Lands  conTeyed  to  a  trastee  to  be  sold  and  tKe  proceeds  accounted  for, 
were,  under  the  R.  S.  1843,  liable  to  lerj  and  sale  upon  ezecntion  on  a 
judgment  against  tbe  €€9tui  que  truti. 

A.  being  a  par^ owner  of  a  tract  of  land,  conveyed  it  to  B.,  to  be  sold  by 
htm  at  public  auction  with  the  residue  of  the  tract.  A.,  at  the  sale, 
bought  the  wbole  tract,  and  received  a  title-bond  from  B.  therefor.  HM, 
that  A,  acquired  the  same  title  which  a  stranger  would  have  acquired. 
Hdd,  also,  that  his  interest  being  that  of  the  obligee  of  a  title-bond,  was 
not  subject  to  execution. 

Bill  to  enjoin  the  sheriff  from  levying  upon  and  selling  certain  land  be- 
cause it  was  not  the  property  of  the  judgment-defendant  but  that  of 
third  persons.  Held,  that  the  penalty  and  condition  of  the  bond  were 
to  be  regulated  by  s.  133,  c.  46,  R.  S.  1843. 

Widneedav,        ERROR  to  the  Wayne  Circnit  Court. 

RoACHB,  J. — This  was  a  bill  in  chancery  filed  by  tbe  de- 
fendants in  error,  Jonathan  W.  Macjfy  administrator  of 
Daniel  Sinks,  deceased,  and  Jeremiah  W.  Swqfford^  Wilscm 
Jones  and  Jacob  Kimmely  praying  for  an  injunction  to  re- 
strain the  State  Bank  of  Indiana  and  WiUiam  Baker,  the 
sheriff  of  Wayne  county,  from  proceeding  to  sell  certain 
real  estate  levied  on  by  said  Baker,  on  an  execution  is- 
sued on  a  judgment  in  favor  of  the  bank. 

The  injunction  was  granted  in  vacation  by  the  presi- 
dent judge.  At  the  next  term,  the  defendants  below  de- 
murred to  the  bill,  and  the  demurrer  was  overruled.  They 
then  made  a  motion  to  dissolve  the  ii\junction,  which  was 
also  overruled,  and  the  defendants  declining  to  answer  or 
make  any  further  defence,  the  injunction  was  made  per- 
petual. 

The  material  facts,  as  disclosed  by  the  bill,  are  as  fol- 
lows: 

Jacob  Sinks  was  seized  in  ^e  of  the  undivided  one-half 
of  certain  real  estate ;  but  supposing  himself  to  be  seized 
of  the  whole,  on  the  18th  day  of  April,  1844,  made  his 
will,  by  which  he  devised  the  whole  to  the  said  JIfacy, 
Charles  H.  Moore  and  Robert  Murphy,  his  executors,  di- 
recting them  to  sell  the  same  on  such  terms  and  at  such 
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time  as  they  should  think  best,  and  to  divide  the  proceeds   Nov.  Term, 
of  sQch  sale,  as  follows :  one-sixth  part  to  Mary  Sinks^ 


The  Statk 


his  widow,  and  the  remainder  to  his  six  children  in  equal       b^sk 
portions,  the  said  Daniel  Sinks,  deceased,  being  one  of  the       ^* 
six  children. 

Jacob  SinJcs  died  on  the  1st  day  of  November ,  1846,  and 
on  the  24th  day  of  the  same  month,  letters  testamentary 
were  granted  to  said  Mactf,  Murphy  and  Moore. 

Mary  Sinks,  the  widow  of  said  Jacob,  was  seized  in  fee 
in  her  own  right,  of  the  undivided  one-half  of  the  said 
real  estate,  of  the  whole  of  which  her  said  husband  sup- 
posed himself  to  be  the  owner,  and  being  so  seized,  died 
on  the  day  following  her  husband's  decease,  leaving  the 
same  children  and  heirs  to  her  estate  left  by  her  hus- 
band. 

After  the  death  of  said  Mary  SinAs,  on  the  2dd  day  of 
November,  1846,  all  the  adult  heirs,  for  the  purpose  of 
enabling  the  executors  to  sell  the  entire  title  in  said  real 
estate,  joined  in  making  a  deed  in  fee  simple  to  said  ex- 
ecutors, for  the  undivided  half  thereof  which  had  de- 
scended to  them  as  heirs  of  Mary  Sinks,  their  mother,  in 
trust,  to  be  by  them  sold,  and  the  proceeds  distributed  in 
the  manner  prescribed  by  Jacob  Sinks^s  will. 

On  the  10th  day  of  Matrh,  1847,  the  executors  accord- 
ingly sold  said  real  estate,  at  public  sale,  to  the  said 
Daniel  Sinks  (one  of  the  six  children  and  heirs  of  the 
testator)  for  8,015  dollars,  and  gave  him  a  title-bond  for 
a  conveyance,  to  be  made  on  full  payment  of  the  pur- 
chase-money. 

Said  Daniel,  prior  to  his  death,  paid  4,000  dollars  of  the 
purchase-money  to  the  executors,  leaving  the  balance  un- 
paid at  the  time  of  his  death,  which  occurred  on  the  25th 
day  of  November,  1849.     On  the  11th  day  of  December, 

1849,  letters  of  administration  were  granted  on  his  estate 
to  the  said  Macy.  The  administrator  filed  in  the  Wayne 
Probate  Court  his  petition,  alleging  the  insolvency  of  the 
estate  of  Daniel  Sinks,  and  such  proceedings  were  had  in 
said  Court  on  such  petition,  that  on  the  12th  day  of  March, 

1850,  he  sold  said  real  estate  to  the  complainants,  Suxtf- 
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Kov.  Term,  fori^  Jows  and  Kimmd  for  6,600  dollars,  on  the  tenna 


1853 


preBcribed  by  the  Probate  Court,  to-wit,  one-third  cash 
Ba^^*"  down,  and  the  balance  in  two  equal  inBtalments  of  nine 
^'  and  eighteen  months.  The  purchasers  complied  with  the 
terms  of  the  sale. 

On  the  28th  day  of  August,  1848,  the  State  Bank  of  In- 
diana recovered  a  judgment  in  the  Wig/ne  Circuit  Court 
against  the  said  Danid  Sinks  and  others  for  1,618  dollars 
and  8  cents,  upon  which  an  execution  issued  on  the  5th 
day  of  November,  1849,  by  virtue  of  which.  Baker,  the 
sheriff  of  said  county,  on  the  5th  day  of  October^  1850, 
levied  on  the  interest  of  Danid  Sinks  in  the  said  real  es- 
tate, and  advertised  the" same  to  be  sold  on  the  2d  day  of 
November,  1850.  That  the  bank  insuts  that  the  said  Daniel 
was  seized  of  the  undivided  one-sixth  part  of  said  real 
estate  at  the  time  of  the  rendition  of  her  judgment  against 
him,  and  that  it  was  subject  to  sale  under  the  said  execu- 
tion. That  the  complainants,  Jones,  Swqffbrd  and  Kimmd 
were  ready  to  pay  the  balance  of  the  purchase-money  so 
soon  as  the  questions  affecting  the  title  co^ld  be  settled. 

Prayer  for  an  injunction. 

The  will  of  Jacob  Sinks,  deed  of  trust,  and  some  other 
documents  not  necessary  to  be  mentioned  here,  were  made 
exhibits. 

As  there  was  no  answer  or  evidence,  the  case  stands 
on  the  bill  and  accompanying  exhibits.  The  question 
they  raise  for  consideration  is.  Had  Danid  Sinks  an  inte- 
rest in  said  real  estate  at  the  date  of  the  rendition  of  the 
judgment  in  favor  of  the  State  Bank,  and  of  the  levy  of 
the  execution,  subject  to  be  seized  and  sold  on  such  exe- 
cution ?  In  other  words.  What  was  the  nature  and  extent 
of  the  interest  of  jQant^^  Sinks  in  the  said  real  estate  from 
the  28th  of  August,  1848,  the  date  of  the  rendition  of  the 
judgment  of  the  bank,  to  the  5th  day  of  OcUAer,  1850,  the 
date  of  the  levy  <^  the  execution? 

By  the  death  of  his  mother,  Mary  Sinks,  he  became  the 
owner  in  fee,  by  descent,  of  the  undivided  one-twelfth 
part  of  the  reed  estate.  On  the  23d  of  November,  1846, 
he  conveyed  all  his  interest  in  the  land  to  trustees,  in 
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trust,  to  convert  the  realty  into  money,  and  account  for   N^^-  Term, 

the  proceeds.    Prom  anything  appearing  in  the  record,  '- — 

he  had  at  that  time  an  unquestionable  right,  as  against       Iavs^"^ 
the  bank,  to  make  such  conveyance.  ▼• 

This,  however,  left  in  him  an  estate  which  was  subject 
to  levy  and  sale  on  execution.  R.  S.  1843,  p.  453,  ss.  1 
and  2.  That  estate  remained  in  him  until  the  10th  of 
Marchy  1847,  when  the  trustees,  who  were  also  the  execu- 
tors, made  a  sale  of  the  land  in  pursuance  of  the  deed  of 
trust. 

Did  the  fact  that  Daniel  Sinks  was  the  purchaser,  change 
the  legal  effect  of  the  sale?  If  the  sale  had  been  made 
to  a  third  person,  it  would  have  divested  Danid  Sinks  of 
any  title  he  had  previously  held  in  the  land,  and  con^ 
verted  it  into  an  interest  in  its  proceeds  alone.  The 
trustees,  in  whom  the  legal  title  still  continued,  would  have 
held  it  in  trust,  not  for  Danid  Sinks^  but  for  such  pur- 
chaser. The  sale  would  have  been  an  execution  of  the 
trust,  the  contemplated  and  necessary  consequence  of 
which  was  the  divesting  of  the  entire  interest  of  the 
cestui  que  trust.  Danid  Sinks  would  then,  from  the  date 
of  such  sale,  have  had  no  interest  in  the  land  subject  to 
execution. 

It  remains  to  be  considered,  whether  the  cestui  que 
trusty  who  himself  becomes  the  purchaser,  acquires  a  title 
different  from  that  which  would  be  acquired  by  a  stranger 
under  such  sale.  He  bought  at  public  auction,  entering 
into  competition  with  all  other  bidders,  and  was  required 
to,  and  did  comply  with  all  the  terms  of  the  sale,  and  re- 
ceived a  title-bond  for  a  conveyance  upon  fall  payment, 
precisely  as  a  stranger  would  have  done.  It  would  seem 
to  follow  as  an  inevitable  consequence,  that  he  acquired 
the  same  title  and  right  which  a  stranger  would  have  ac* 
quired.  We  can  perceive  no  distinction  between  the 
cases.  His  interest  in  the  land  ceased  to  be  that  which 
had  descended  to  him  from  his  mother.  That  had  been 
divested  by  the  sale  made  by  the  trustees  in  pursuance  of 
the  deed  of  trust.  By  that  sale  he  acquired  a  new  and 
different  interest,  derived  alone  from  his  purchase  from 
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Nor.  Term,   the  trustees.    That  was  the  equitable  interest  of  the 
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obligee  of  a  title-bond,  the  obligor  holding  the  legal  es- 
'^^BaSl^"   ^*^>  subject  to  his  equitable  right  to  a  conveyance  upon 
^'         full  payment.    Such  an  interest  was  not  subject  to  execu- 
tion.   Modisett  v.  Johnson,  2  Blackf.  431. 

We  have  therefore  come  to  the  conclusion  that  Danid 
Sinks  had  not  such  an  interest  in  that  portion  of  the  real 
estate  which  descended  to  him  from  his  mother,  Marg 
Sinksy  as  to  entitle  the  bank  to  levy  her  execution  upon  it. 

It  is  also  contended  that  the  will  of  Jacob  Sinks  did  not 
vest  the  fee  of  his  real  estate  in  his  executors,  but  only 
contained  a  direction  to  them  to  sell,  and  that  conse- 
quently, the  one  undivided  sixth  of  his  half  thereof,  or 
one-twelfth  of  the  whole,  vested  by  descent  in  said  Danid, 

It  is  unnecessary  to  examine  this  point,  as  its  decision 
cannot  in  any  way  affect  the  decision  of  the  cause. 

By  his  deed  of  trust,  said  Danid  conveyed  all  his  inte- 
rest whatever  in  the  real  estate  to  the  trustees.  If  the 
provision  of  the  will  was  a  devise  of  the  fee  to  the  execu- 
tors, of  course  he  never  had  any  interest  in  that  twelfth. 
If  it  was  not,  and  the  fee  descended,  the  reasoning  as  to 
the  interest  which  he  took  as  the  heir  of  Mary  Sinks  is 
applicable,  and  shows  that  his  leviable  interest  was  di- 
vested before  the  rights  of  the  bank  accrued. 

We  have  come  to  the  conclusion,  therefore,  that  Danid 
Sinks  had  no  interest  in  said  real  estate  subject  to  levy 
and  sale  under  the  execution  in  favor  of  the  bank,  and 
that  the  Circuit  Court,  in  making  the  injunction  perpetual, 
was  right. 

Whether  the  bank  might  not,  by  her  bill  in  chancery, 
have  compelled  the  application,  upon  her  judgment,  of 
such  an  amount  of  the  purchase-money  due  from  Swaf- 
fordy  Jones  and  Kimmd,  as  corresponded  to  the  interest 
which  vested  in  said  Daniel  by  descent,  is  not  raised  by 
the  pleadings,  and  is  not  before  us  for  consideration. 

The  plaintiffs  in  error  urge  the  reversal  of  the  decree 
below,  on  the  further  ground  that  the  bond  given  by  the 
defendants,  who  were  the  complainants  below,  on  the 
granting  of  the  injunction,  is  insufficient,  both  in  the 
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amount  of  the  penalty  and  the  condition.    It  is  not  ma-   ^ov.  Term, 
terial  to  the  decision  of  this  case  whether  the  bond  was 
aufficient  or  not ;  for  the  decree  of  the  Circuit  Court  being   '^"3^*" 
affirmed,  the  party  can  sustain  no  injury.    But  as  the  ▼• 

point  was  pressed  by  counsel,  and  may  frequently  arise 
in  practice,  it  is  deemed  advisable  to  settle  it. 

The  bond  required  by  the  judge  on  granting  the  injunc- 
tion was  in  the  penalty  of  1,(K)0  dollars,  conditioned  for 
the  payment  of  all  damages  and  costs,  inc.  This  was  in 
accordance  with  the  requirements  of  s.  1^3,  c.  46,  R.  S. 
1843. 

The  plaintiff  in  error  contends  that  the  bond  should 
have  been  in  accordance  with  the  provisions  of  s.  130  of 
the  same  chapter,  which  provides  that — ^'^No  injunction 
shall  be  granted  to  stay  proceedings  after  judgment,  in 
any  personal  action,  unless  the  complainant  shall  file 
bond  in  the  proper  clerk's  office,  with  surety  to  be  ap- 
proved by  the  court,  judge  or  judges,  granting  the  injunc- 
tion, in  a  penalty  sufficient  to  secure  the  payment  of  such 
judgment,  interest  and  costs,  and  also  the  damages  and 
costs  which  may  be  awarded  by  the  court,  if  the  injimc- 
tion  be  dissolved,"  &c. 

Section  133,  under  which  the  bond  was  filed,  prescribes 
that  '*  in  all  other  cases  not  specified  in  the  preceding 
sections,  the  party  obtaining  an  injunction  shall  give  bond 
to  the  adverse  party  affected  thereby,  with  sureties,  and 
in  such  penalty  as  may  be  required  and  approved  by  the 
court,  judge  or  judges  allowing  the  same,  with  condition 
for  the  payment  of  all  damages  and  costs  which  may  ac- 
crue by  reason  of  such  injunction." 

Section  130  was  manifestly  intended  to  embrace  those 
cases  where  it  is  sought  to  stay  some  process  taken  by 
the  party  for  the  enforcement  of  the  judgment.  The 
complainants  in  the  present  case  ask  for  no  stay  of  pro- 
cess. They  do  not  ask  to  have  the  execution  suspended. 
They  only  seek  to  prevent  the  levy  of  the  execution  on 
property  not  subj  ect  to  execution .  It  leaves  the  j  odgment 
intact  and  the  plaintiff  at  liberty  to  resort  to  any  legal 
process  for  its  enforcement.     The  prayer  is,  that  the 


368  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,   plaintiif  shall  be  enjoined  from  levying  upon  and  eelling 


certain  specified  property,  because  it  is  not  the  property 

^^        of  the  judgment-defendant,  but  the  properQr  of  third  per- 
O'ExLBT.     sons.    The  effect  of  the  injunction,  when  granted,  is  not 
to  stay  any  legal  ^proceedings''  for  the  enforcement  of 
the  judgment. 

It  was  proper,  therefore,  that  the  penalty  of  the  bond 
should  be  fixed  by  Ihe  judge  granting  the  iigunction^  and 
that  it  should  be  conditioned  for  the  payment  of  such 
damages  and  costs  as  should  accrue  by  reason  of  such 
injunction. 
Per  Curiam. — The  decree  is  affirmed  with  costs. 
/.  S.  Newman  and  /.  P.  Siddally  for  the  plaintiffs. 
/.  B.  Julian^  for  the  defendants. 
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Cox  and  Others  v.  O'Riley  and  Another. 


Wharfingers  are  not,  like  common  carriers,  ansTrerable  for  all  goods  that 
may  be  intmsted  to  them,  not  lost  by  the  act  of  Ood  or  the  paMic  ene- 
my; but  are  only  responsible  fon  losses  happening  throngh  failnre  to 
exercise  reasonable  and  ordinary  eare  and  diligence;  and  they  are.  In 
this  particular,  in  the  same  category  with  warehousemen. 

In  a  suit  against  a  wharfinger  for  the  value  of  goods  received  by  him  as 
such  and  not  delivered  to  the  consignee,  he  must  first  prore  that  he  has 
not  the  poflseesion  of  the  goods,  to  allow  evidence  that  he  exercised  reft- 
sonable  and  ordinaiy  diligence  in  preserving  them.     '^  ^Q  '  |>y^ 

It  is  the  duty  of  the  wharfinger  to  give  direct  and  reasonably  prompt  no- 
tice to  the  consignee  of  the  arrival  of  the  goods,  and  he  will  not  be  ex- 
cused from  the  consequences  of  a  neglect  to  giye  the  notice  by  the  sim- 
ple proof  of  hia  having  notified  a  person  in  the  empjoy  of  the  eon- 
signee  of  the  arrival,  or  by  the  oonsignee's  having  heard  a  rumor  that 
the  goods  were  in  the  wharfinger's  possession. 

A  usage  of  trade  may  be  proved  to  aid,  in  a  case  of  doubt,  in  construing 
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a  eontnel  or  dAUrmimng  upon  the  manneir  of  diieharging  iome  duty  or  Nov.  Term , 

performing  some  act;  but  to  give  it  any  controlling  effect  it  must  be  a  1853. 

long-continued,  uniform,  and  generally  known  usage;  and  it  must  relate  q^ 

to  matters  of  fact  and  not  to  a  common  belief  as  to  what  is  the  law.  \  v. 

A  usage  repugnant  to  well-established  rules  of  law  is  not,  in  any  case,  O'Riley. 
admiasible  in  sTidenee. 


ERROR  to  the  Vanderburgh  Circuit  Court.  WedntUay, 

Fe&kims,  J. — Assampsit  by  the  plaintifTs  against  the  de-  ^ 

fendantB  fix*  the  purpose  of  recovering  from  the  latter  the 
value  of  a  box  of  goods  which  it  is  alleged  they  received 
as  wharfingers,  and  negligently  lost.  Plea,  non  assump- 
sit. Trial  by  the  Court  without  a  jury,  and  judgment 
for  the  defendants.  A  motion  for  a  new  trial  was  over- 
ruled. 

The  evidence  is  upon  the  record;  and  from  it,  it  ap- 
pears that  in  Marchj  1851,  the  plaintiffs,  Cox,  RM^  ^  Co.^ 
purchased  of  a  mercantile  house  in  Cincinnati^  Ohio,  a 
bill  of  goods  exceeding  800  dollars  in  amount,  which 
goods  were  to  be  forwarded  to  the  store  of  said  Cox, 
BM^  4*  ^->  A^  PariSf  in  Posey  county,  Indiana. 

The  goods  were  packed  in  four  boxes  and  shipped  on 
the  3d  day  of  Aprily  1851,  upon  the  steamboat  Bay  State^ 
and  consigned  to  Cox,  RM  4*  Co-^  Paris,  care  of  Morgan 
and  Keen,  EvansviUej  Indiana.  Paris  is  situated  some 
twenty-five  miles  from  EvansviSe,  in  a  north-westerly  di- 
rection, and  back  from  the  river. 

Morgan  and  Keen  were  wholesale  merchants  in  Evans-^ 
vine,  and  the  plaintiffs.  Cox,  RM,  4*  Co.,  were  customers 
of  them,  and,  hence,  took  the  liberty,  without  their  con- 
sent or  knowledge,  of  having  the  goods  in  question  con- 
signed to  their  care. 

The  defendants,  0*RiIey  and  Mitchell,  were  wharfingers 
and  forwarding  and  commission-merchants  at  Evansville, 
and  in  the  habit  of  receiving  goods  shipped  to  Morgan 
and  Keen. 

Three  boxes  of  said  goods  arrived  at  EvansviUe,  were 
discharged  upon  the  wharf-boat  of  Taybr  and  Harvey, 
and  received  by  O^RSey  and  MUcheO,  the  defendants, 
who,  on  the  21st  of  April,  by  their  clerk,  Mr.  Wheeler^ 
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Nov.  Tens,  presented  the  bill  of  lading  of  the  four  boxes  named  in 
—  —  it  as  having  been  shipped,  at  the  store  of  said  Morgan 
^^  and  Keen,  and  received  from  them  the  charges  on  said 
O'RiLXT.  boxes  for  freight  Morgan  and  Keen  did  not  have  the 
goods  removed  from  the  boat,  but  suffered  them  to  remain 
upon  it  till  the  next  day,  when  the  teams  of  Cor,  RM, 
4*  Co.  arrived  and  received  the  three  boxes  for  transporta- 
tion to  Paris,  the  fourth  box  being  still  missing. 

Two  or  three  days  after  this,  the  missing  box  w^aa 
discharged  upon  the  wharf-boat  of  Taylor  and  Harvey^ 
being  returned  from  Paducahy  whither,  by  some  agency, 
it  had  been  taken.  It  was  received  by  the  defendants, 
O' Riley  and  Mitchell.  Shortly  afterwards  it  was  miased 
again,  and  was  unheard  of  for  two  weeks,  at  the  end  of 
which  period  it  re-appeared  at  EvanstnUe^  from  a  trip 
upon  the  Wabash,  and  was  placed  upon  the  wharf-boat  of 
the  defendants.  The  clerk  of  said  wharf-boat,  soon  after, 
informed  '^a  lad"  employed  about  the  store  of  Morgan 
and  Keen,  but  in  what  capacity  does  not  appear,  though 
it  was  proved  that  it  was  not  his  business  to  receive  or 
deliver  goods,  that  the  missing  box  had  arrived,  and  re- 
quested him  to  notify  his  employers  of  the  &ct;  but  be 
did  not  know  whether  the  request  was  complied  with. 
The  box  remained  on  the  outer  guard  of  the  wharf-boat 
for  five  days.  Morgan  and  Keen,  within  a  day  or  two 
after  its  arrival,  had  information  that  the  box  was  upon 
said  boat,  but  from  what  source  the  information  was  de- 
rived is  not  shown.  On  one  occasion,  O^RUey  directed  a 
drayman  to  take  said  box  to  Morgan  and  Keen^  and  he 
promised  to  do  so  after  he  should  have  attended  to  a 
steamboat  that  was  about  landing  at  some  point,  not  de- 
signated, in  the  port  of  EvanswUe.  When  he  returned 
for  the  box  he  was  unable  to  find  it.  It  does  not  appear 
that  he  made  any  inquiry,  but  simply  a  search  by  himself 
for  the  box,  which  proved  fruitless.  The  record  discloaea 
nothing  further  as  to  what  became  of  it. 

It  was  proved  "that  the  practice  on  the^wharf-boat  of 
the  defendants  was,  that  *town'  freight  was  received  by 
the  defendants,  but  not  stored  on  the  wharf-boat  unless 
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Cox 
O'RaiT. 


especially  directed  by  the  owner  or  consignee,  in  which  I^o^-  Term, 
case  regular  commissions  at  1  dollar  per  ton  were  charged ; 
that  defendants  advanced  the  freight  on  town  freight,  for 
which  advances,  and  for  the  trouble  of  receiving  the  freight, 
defendants  charged  commissions,  but  nothing  was  charged 
for  storage,  the  owners  or  consignees  being  advised  im- 
mediately of  the  receipt  of  their  freight  at  the  wharf;  and 
that  after  such  notification,  defendants  did  not  consider 
themselves  liable  for  the  safety  of  freight;  that  frequently 
they  notified  the  drayman  of  the  owner  or  consignee  of  the 
arrival  of  the  goods,  and  that  the  above  mode  as  to  town 
freight  was  the  custom  with  the  other  forwarding  and  receiv* 
ing  merchants  on  the  wharf;  that  in  rainy  weather  town 
freight  received  by  the  defendants  usually  remained  on 
the  boat  until  the  owner  or  consignee  was  informed  of 
its  arrival,  but  when  the  wharf-boat  was  tilled  with  other 
freight,  or  the  weather  was  good,  town  freight  did  not  re- 
main on  the  wharf-boat,  but  was  rolled  through  it  to  the 
wharf,  where  it  remained  till  removed  by  the  owners ;  and 
that  it  was  the  custom  of  all  the  receiving  merchants  on 
the  wharf  not  to  send  up  the  town  freight  by  drays  or 
otherwise,  but  to  notify  the  owners  of  its  arrival.  That 
by  town  freight  was  meant  such  freight  as  was  owned  by 
or  consigned  to  citizens  of  EvansmUe.^^ 

Such  is  the  case  made  by  the  evidence. 

Wharfingers  are  not,  like  common  carriers,  answerable 
for  all  goods  that  may  be  intrusted  to  them  in  their  line 
of  business,  except  such  as  may  be  lost  by  the  act  of 
God  or  the  public  enemy.  They  are  responsible  for  losses 
only  which  happen  through  a  neglect  to  exercise  reason- 
able and  ordinary  care  and  diligence.  They  are  in  the  same 
category,  in  this  particular,  with  warehousemen.  Story  on 
Bailm. ,  p.  451 . — Thomas  v.  The  Boston  and  Providence  R.R. 
Co.f  10  Met.  472.  Were  it  shown,  then,  by  the  evidence, 
that  the  box  of  goods  in  question,  which  is  traced  to  the 
possession  of  the  defendants  as  wharfingers,  had  actually 
passed  out  of  their  possession — ^been  lost,  in  fact,  from 
them — we  should  be  called  upon  to  determine  whether  it 
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Nov.  Term,   had  been  BO  lost  for  the  want  of  reasonable  care  on  their 
^^^^'      part  or  not. 

^^^  But  the  evidence  does  not  show  that  it  has  passed  from 

O'RasT.  the  possession  of  the  defendants.  It  was  last  seen  apon 
their  wharf-boat,  and  they  give  no  further  account  of  it. 
For  aught  that  appears,  it  may  have  been  taken  by  them 
to  their  own  house,  and  appropriated  to  their  own  use. 
It  devolved  upon  them  to  show  the  box  out  of  their  pos- 
session. They  might  have  proved  that  it  had  been  con-  ] 
sumed  by  fire,  crushed  and  destroyed  by  other  boxes,  d^c,  i 
thrown  upon  it,  knocked  into  the  river,  or  taken  off  by  the  ' 
hands  of  some  other  steamboat,  &c.;  and  when  such 
proof  had  been  made,  it  would  have  devolved  upon  the 
plaintiffs  to  establish  that  the  loss,  however  it  might  have 
happened,  occurred  for  the  want  of  reasonable  care  on 
the  part  of  the  defendants.  But  they  must  first  clear 
themselves  of  the  possession  of  the  property.  A  rale  of 
law  that  would  permit  a  party  to  receive  property,  refuse 
to  account  for  it,  and  be  protected  in  the  refusal  by  a 
presumption  that  it  was  lost,  would  work  too  great  and 
too  frequent  iiyustice  to  be  tolerated.  In  the  case  before 
us,  one  of  the  defendants  points  out  the  box  in  contro- 
versy to  a  drayman.  It  is  then  on  his  own  boat,  in  his 
own  custody.  At  a  subsequent  hour  the  drayman  calls 
to  receive  the  box,  but  it  is  missing.  No  attempt  is  now 
made  by  the  defendants  to  account  for  its  absence.  It  is 
not  shown  that  any  other  steamboat  had  been  receiving, 
in  the  meantime,  goods  from  the  wharf-boat  on  which  the 
box  was  seen,  and,  hence,  might  have  taken  it,  nor  that 
any  person  had  been  upon  the  wharf-boat  for  any  pur- 
pose. The  naked  facts  simpl}'  appear,  that  the  box  is  at 
one  hour  in  the  possession  of  the  defendants,  at  another 
it  is  called  for  and  not  found,  and  from  that  time  to  the  pre- 
sent remains  unaccounted  for.  The  rule  that  the  party 
must  prove  the  property  to  have  been  lost,  may  some- 
times operate  hardly  on  the  bailee,  but  not  so  often  as 
would  the  contrary  work  injustice  to  the  owner. 

But  it  is  said  that  usage  at  Evansville  absolves  wharf- 
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ingen  from  liability  for  goods  lost  after  notice  to  the  con- 
signee or  owner,  and  that  the  defendants  are  brought  by  . 
the  evidence  within  the  usage.  If  there  be  such  a  usage 
at  EvansviUe^  it  cannot  bear  upon  this  suit,  for  it  is  not 
shown  that  after  the  return  of  the  missing  box  from  the 
Wabashy  any  notice  was  given  to  the  consignees.  The 
clerk  of  the  wharf-boat  requested  a  lad  in  their  employ 
to  notify  them.  Without  further  information  about  this 
lad,  we  cannot  say  he  was  an  agent  of  the  consignees 
to  whom  notice,  binding  on  them,  could  be  given;  and 
the  clerk  of  the  wharf-boat  did  not  so  regard  him,  for  he 
did  not  assume  to  give  the  notice  to  him  as  agent,  but 
requested  him,  rather  as  agent  of  the  clerk,  to  give  the 
notice  to  Morgan  and  Keen,  With  this  request  there  is 
no  evidence  that  he  complied.  True,  Morgan  and  Keen 
had  information,  by  rumor  or  otherwise,  that  the  box  was 
at  the  wharf-boat;  but  they  were  not  bound  to  act  upon 
rumor,  and  the  defendants  cannot  avail  themselves  of  any 
such  irregular,  informal  notice  in  excuse  for  their  own 
neglect  to  give  direct  and  reasonably  prompt  notice. 
y  But  no  such  usage  as  is  contended  for  is  proved.  A 
usage  of  trade  may  be  proved  to  aid,  in  a  case  of  doubt, 
in  construing  a  contract,  or  determimog  upon  the  manner 
of  discharging  some  duty  or  performing  some  act;  but  to 
give  it  controlling  effect,  it  must  be  shown  to  be  a  long 
continued,  uniform,  and  generally  known  usage.  It  must 
also  be  a  usage  relating  to  matters  of  fact,  and  not  to 
modes  of  thinking  as  to  the  law.  In  this  case  the  proof 
is  simply  that  the  wharfingers,  &c.,  at  EvansviUe,  after  no- 
tice given,  dLc,  were  accustomed  to  consider  themselves 
as  not  responsible.  This  amounts  to  nothing.  A  usage 
in  conflict  with  plain,  well-established  rules  of  law,  is  not 
admissible  in  evidence  in  any  case,  and  must  be  disre- 
gutled.  We  may  be  permitted  to  add  the  remark  that 
were  the  courts,  by  their  decisions,  to  encourage  the 
growth  of  these  local  usages,  originating  generally  in  lax 
business  practice  or  mistaken  ideas  of  law,  they  might 
become  as  great  an  evil,  a  source  of  as  much  want  of 
uniformity  in  the  law,  as  was  the  local  legblation  of  the 
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past — an  evil  supposed  to  be  eradicated  from  oar  political 
system  by  the  new  constitution.  , 

v*or  cases  illustrating  the  law  as  to  proving  usage  and 
custom  to  aid  in  the  construction  of  contracts,  dec.,  see 
Foye  V.  Leighton,  2  Foster  (N.  H.)  R.  71.— Edie  v.  East 
India  Company^  2  Burrows  1216. — Bowen  v.  Stoddard^  10 
Met.  375. — Hone  v.  The  Mutual  Safety  Insurance  Company^ 
1  Sandf.  (N.  Y.)  R.  IZl.—Beimey.  Dord,  2  id.  89.— Beals 
v.  Terry,  id.  127.— Suydam v.  Clarkyid.  133.— PTeW  v.  iVii- 
tional  Fire  Insurance  Company^  id.  497. — Read  v.  CrUAs^ 
3  id.  203. — ChUd  v.  Sun  Mutual  Insurance  Company ^  id. 
26. — Howes  v.  Lawrence^  id.  193. — The  Citizens^  Bank  ▼. 
The  Nantucket  Steamboat  Company y  2  Story's  R.  16,  and 
cases  there  cited;  and  see  2  Greenl.  Ev.  p.  205. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

C.  Baker y  for  the  plaintiffs. 

/.  O.  Jones  and  /.  E.  Blythe^  for  the  defendants. 


Doe  on  the  Demise  of  Pidgeon  v.  Richards. 


Nwemher^il 


When  a  lease  is  made  to  have  and  to  hold  at  the  will  of  the  lessor,  the  lav 

implies  it  to  be  at  the  will  of  the  lessee  also,  and  vice  verwm. 
The  lessor  maj  determine  the  lease  by  notice  to  quit. 

ERROR  to  the  Bartholomew  Circuit  Court. 

Perkins,  J. — ^Ejectment  by  Doe  on  the  demise  of  WilUam 
F.  Pidgeon  against  Thomas  J.  Richards  for  a  tract  of  land 
in  Bartholomew  county.  Judgment  below  for  the  defendant. 

The  facts  of  the  case  are,  that  William  Richards^  then 
the  owner  in  fee  of  the  land  in  question,  died  in  1846, 
having  devised  said  land  to  his  wife,  Elizabeth  Richards^ 


OF  THE  STATE  OF  INDIANA.  376 

for  her  life.    Subsequently,  said  Elizabeth  leased  the  land   Nov.  Term 

to  her  son,  TTtomas  J.  Richards^  the  defendant,  who  was : — 

then  living  upon  it  with  his  mother,  executing  to  him  an  ^^ 

instrument  as  follows :  Richards. 

'^  Article  of  agreement  between  T/iomas  J.  Richards  of 
the  first  part,  and  Elizabeth  Richards  of  the  second  part, 
witnesscth,  that  the  said  Thomas  /.  Richards  is  to  occupy 
the  premises  that  he  now  occupies,  with  full  privileges  to 
improve  at  his  pleasure,  and  enjoy  all  the  privileges  of 
ownership,  and  to  occupy  so  long  as  he  desires ;  and  in 
consideration  therefor,  the  said  party  of  the  first  pai*t 
hereby  obligates  himself  to  grant  unto  the  said  Elizabeth 
Richards  the  privilege  of  living  within  his  house  and  en- 
joying all  that  is  necessar}'  to  health  and  comfort  at  his 
expense.  And  in  case  of  the  death  or  removal  of  the 
party  of  the  first  part,  the  place  to  revert  to  the  party  of 
the  second  part.  It  is  further  agreed  that  ihe  said  Thomas 
J.  Richards  has  privilege  to  sell  or  dispose  of  the  stock 
and  other  appurtenances  belonging  to  the  farm,  the  same 
as  though  he  was  prime  owner.''  Signed  by  the  parties 
and  sealed,  October  25,  1848. 

After  the  execution  of  this  instrument,  said  Thomas 
and  Elixabeth  continued  to  reside  together  on  the  land,  he 
exercising  full  control,  till  the  spring  of  1851,  when  said 
Elixabeth  left,  having  deeded  the  premises  to  the  lessor  of 
the  plaintifi*,  Pidgeon,  and  given  said  Thotnas  notice  to 
quit. 

This  suit  was  commenced  March  19,  1851.  The  only 
brief  furnished  is  a  very  brief  one  from  the  plaintiff,  in- 
forming us  that  the  case  turned  below  upon  the  effect 
of  the  lease  or  instrument  in  writing  above  set  out,  and 
that  it  was  there  held  that  it  conveyed  a  life  estate-to 
said  Thomas  J.  Richards,  The  substance  of  that  instru- 
ment is,  that  it  gives  to  Richards  the  right  to  occupy  and 
improve  the  land  in  question  for  a  certain  consideration, 
payable  as  he  occupies,  as  long  as  he  shall  please  to  do 
so.  It  gives  him  no  absolute  interest,  which  he  can  con- 
vey to  another  on  vacating  the  premises  himself.  When- 
ever he  removes  from  them,  his  right  in  them  ceases. 
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Nov.  Term,   And  he  is  not  bound  to  occupy  them  and  pay  the  con- 
sideration  a  day  longer  than  he  sees  fit  to  do  bo.     He 


^^  has,  in  short,  under  the  instrument,  an  estate  in  the  land 
KicHABM.  at  his  own  will.  Such  being  the  character  of  the  instru- 
ment, the  case  is  easily  disposed  of. 

Lord  Coke^  in  his  first  Inst.,  55  a,  says :  '^  It  is  regularly 

true,  that  every  lease  at  will  must  in  law  be  at  the  will 

of  both  parties,  and,  therefore,  when  the  lease  is  made,  to 

have  and  to  hold  at  the  will  of  the  lessor,  the  law  imply- 

eth  it  to  be  at  the  will  of  the  lessee  also ;  for  it  cannot  be 

onely  at  the  will  of  the  lessor,  but  it  must  be  at  the  will  of 

the  lessee  also.    And  so  it  is  when  the  lease  is  made  to 

j^  ^^  have  and  to  hold  at  the  will  of  the  lessee^  this  must  be 

/.    ,  M'  xM   '    ^also  at  the  will  of  the  lessor;  and  so  are  all  the  bookes 

^  that  seeme  prima  facie  to  difier,  cleerly  reconciled." 

This  law  of  Lord  Coke*$  day  continues  to  be  the  law  of 
the  present  day. 

There  was  a  case  in  Masaachusetis  in  1834,  in  which 
tlie  congregational  society  in  Sagus,  on  the  petition  of 
certain  persons,  '^  voted  that  Ezra  Brown  and  others,  have 
liberty  to  erect  a  seminary  house  on  the  parsonage  land 
within  what  is  hereafter  described  the  seminaiy  yard, 
with  liberty  to  remove  the  same  at  pleasure,  and  that  they 
have  the  land  from  the  road  over  the  knoll  back  to  the 
wall,  and  from  the  west  end  of  the  house  to  the  bam,  in- 
clusive, for  a  seminary  yard,  with  the  exception  of  a  car- 
riage passage-way  from  the  house  to  the  road  and  to  the 
barn,  to  be  common  to  the  occupier  of  the  house  and  the 
seminary  building,  and  that  each  have  a  passage-way 
and  the  use  of  the  pump." 

The  building  was  erected  on  the  parsonage  ground  by 
those  to  whom  the  privilege  was  granted,  having  a  cellar, 
stone  foundation,  with  a  '^  brick  furnace  in  the  cellar  to 
warm  the  whole  building  through  tubes." 

The  Supreme  Court  held  that  the  society  had  power  to 
make  the  lease — ^that  it  was  made  upon  a  good  and  valu- 
able consideration — but  that  it  was  but  a  lease  at  the 
will  of  the  lessors  as  well  as  of  the  lessees,  and  that 
Brown  and  his  associates  might  be  ejected  at  any  time 
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upon   notice   to   quit. 
16  Pick.  266. 

So,  in  the  case  before  us,  the  lease  being  at  will,  waa 
determined  by  notice  to  quit;  and  that  having  been  given, 
the  plaintiff  should  have  recovered. 

Pel'  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A,  A.  Hammond  and  U.  (fNeai^  for  the  plaintiff. 

W.  Herod,  S.  Stansifer,  W.  Singleton  and  R.  Hill,  for 
the  defendant. 


CUTFOED 

V. 

SXXTB. 


Clifford  and  Others  v.  Smith. 


Debt  on  a  penal  bond.  The  conditions  were  that  the  obligee  had  leased  to 
the  obligora  a  steamboat  for  a  specified  term,  with  her  tackle,  Ac,  for  a 
sum  named— the  obligors  to  have  the  eontrol  of  the  boat  during  the  term, 
and  to  retarn  her,  with  her  fixtures,  at  E,,  in  as  good  condition,  Ac., 
reasonable  wear  excepted.  The  lessees  were  to  pay  the  oxpensos  of  the 
boat  during  the  term .  I f  the  boat  should  be  stopped  for  debts  previously 
contracted,  the  leasees  were  to  be  discharged  as  to  rent,  Ae.,  but  if  de- 
stroyed whUe  in  the  lessees'  possession,  then,  besides  paying  the  rent, 
they  should  also  pay  a  sum  specified  for  the  boat.  Ou  the  performance 
of  these  condition^,  the  bond  was  to  be  void.  The  obligee  warranted 
the  boat  to  bo  sound,  seaworthy,  and  to  contain  the  necessary  apparel, 
4bc.  HM,  that  the  covenants  in  the  condition  of  the  bond  were  not  de- 
pendent 

The  fir&t  breach  assigned  was,  that  the  obligors  did  not  return  the  boat  in 
as  good  condition,  ^c,  whereby  the  obligee  was  obliged  to  expend 
2,000  dollars  in  repairing  her,  <bc.  A  plea  to  this  breach  set  up,  that 
though  the  boat  was  not  in  some  respecta  in  as  good  condition  whea  re- 
turned as  she  was,  ^c,  yet  in  others  she  waa  in  a  better  condition,  Ac. 
Held,  that  the  plea  was  bad  either  on  special  or  general  demurrer. 

Another  plea  to  the  same  breach  averred  that  the  obligor  was  not  com- 
peUed  to  expend  3,000  dollars,  Ac.    Held,  that  the  plea  was  no  answer 
to  the  substantial  part  of  the  breach. 
Vol.  IV.— 41 
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NofT.  Tenn,    HM,  also,  that  the  defendinU  could  noi  set  up  bj  plea  that  the  boat  vhen 
1 853.  reeeiTed  by  them  was  not  In  good  repair,  Ac. 

OLirroan      ^^»  ^^'  ^^^  ^^  woald  not  be  excusable  for  taking  the  boat  into  dan- 
▼.  geroos  vaters,  for  the  naWgation  oi  whieh  she  was  not  proptfly 

Bum,  equipped. 

Hdd,  also,  that  after  baring  used  the  boat  a  ni<»th  and  snagged  her,  it 
was  too  late  to  set  up  that  she  was  not  properly  fitted,  Ac.,  for  narigm- 
tion,  and  was  of  no  Talne. 
In  a  suit  npon  a  bond,  a  eontemporaneons  verbal  agreement  or  midcntmd- 

ing  diffnent  firom  its  stipolations,  cannot  be  set  up  in  bar. 
Where  payment  is  pleaded,  the  burden  of  proring  the  plea  is  upon  the 
defendant. 


nWntMtsy,         ERROR  to  the  Vcmderiurgh  Circuit  Court. 

Stuast,  J. — Debt  on  a  penal  bond  by  Smiik  agaiuBt  CUf- 
ford  and  others.  The  issaea  of  fact  were^ submitted  to  a 
jury.  Verdict  for  2,000  dollars.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict.  The  evidence 
is  all  in  the  record. 

The  bond,  in  the  penalty  of  5,000  dollars,  has  the  fol- 
lowing condition,  the  recital  of  which  will  tend  to  throw 
light  on  the  subsequent  pleadings,  viz.,  that  whereas 
Smith  had  that  day  leased  the  steamboat  DeKaBb  for 
three  months  from  January  19,  1848,  together  with  all 
her  tackle,  &c.,  for  1,000  dollars,  payable  in  three  equal 
monthly  instalments,  for  which  Cl^ard  4*  Co.  had  given 
their  three  notes — Cl^ord  4*  Co-  to  have  the  whole  control 
of  the  boat  during  the  lease,  and  to  return  her  with  all  her 
fixtures  at  Evansvilkj  in  as  good  condition,  &c.,  reason- 
able wear  excepted.  The  lessees  to  pay  all  the  expenses 
of  the  boat  during  the  period  of  the  lease.  Should  the 
boat  be  stopped  for  debts  previously  contracted,  Cl^ori 
4-  Co.  to  be  discharged  as  to  the  rent,  &c. ;  but  if  she  were 
destroyed  while  in  the  possession  of  Clifford  4*  Co.,  then, 
in  addition  to  the  rent,  that  they  should  pay  4,000  dolIarB 
more  for  the  boat.  On  the  performance  of  these  oondi- 
tions,  the  bond  was  to  be  void.  Smiik^  on  his  part,  war- 
ranted the  boat  perfectly  sound  and  seaworthy,  and  in 
good  running  order,  and  that  she  contained  all  the  neces- 
sary tackle,  apparel,  &c. 

The  breaches  assigned  were— 
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1.  That  Cl^ord  ^  Co.  did  not  return  the  boat  in  as    KoT.ierm, 
good  condition,  Ac.  '. — 

2.  That  the  boat  was  destroyed,  but  the  lessees  did  not     ^^^^^ 
pay  the  4,000  dollars.  Skitb. 

3.  That  the  lessees  had  failed  to  pay  two  months'  rent, 
amounting  to  066  dollars. 

4.  That  the  lessees  had  not  paid  the  current  expenses, 
&c.,  but  suffered  her  to  be  attached  and  sold. 

5.  That  they  failed,  dec.,  to  return  the  boat. 

Of  the  twelve  pleas  filed,  four  were  addressed  to  the 
first  breach,  three  to  the  third  breach,  one  to  the  second 
breach,  and  two  pleas  to  each  of  the  fourth  and  fifth 
breaches. 

Issues  of  fact  were  formed  on  the  plea  to  the  second 
breach;  on  the  second  plea  to  the  third  breach;  and  on 
the  first  plea  to  the  fifth  breach.  To  the  other  pleas  de- 
murrers were  sustained. 

The  ruling  of  the  Court  on  the  demurrers  is  the  first 
error  complained  of.  The  first  plea  to  the  first  breach 
sets  up,  that  though  the  boat  was  not  in  some  respects  in 
as  good  condition  when  returned  as  she  was,  &c.,  yet  in 
other  respects  she  was  in  a  better  condition,  &c.  This 
plea  does  not  seem  to  tender  any  traversable  issue. 
And  if  it  did,  the  doctrine  of  compensations  which  it  ne* 
cessarily  assumes  is  not  tenable.  At  least  no  authority 
has  been  cited  in  its  support.  The  causes  assigned  in 
the  special  demurrer  are  well  taken;  and  it  is  bad  also 
on  general  demurrer. 

The  second  and  third  pleas  to  the  first  breach,  the  third 
plea  to  the  third  breach,  and  the  first  plea  to  the  fourth 
breach,  set  up  in  bar  a  contemporaneous  verbal  agree- 
ment or  understanding  different  from  the  stipulations  in 
the  bond.  The  demurrers  to  these  pleas  were  properly 
sustained.  Jacobs  v.  Ftnkd^  7  Blackf  432,  and  the  nume- 
rous authorities  there  cited  from  our  own  reports. 

The  fourth  plea  to  the  first  breach  avers,  that  Skniih 
was  not  compelled  to  expend  2,000  dollars,  &e.,  and  is 
no  answer  to  Ae  substantial  part  of  the  breach. 

The  first  plea  to  the  third  breach,  the  second  plea  to 
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the  foarth  breach,  and  the  second  plea  to  the  fifth  breach, 
each  set  up  a  variety  of  matters  bearing  no  sapportiiig 
connection,  and  no  one  of  which  constitutes  separately  a 
bar  to  the  breach  to  which  it  is  addressed.  Among  other 
things  it  is  erroneously  assumed,  that  the  covenants  in 
the  condition  of  the  bond  are  dependent.  Bryan  v.  Fhher, 
3  Blackf.  316.  Regarded  as  pleas  setting  up  failure  of 
consideration,  they  are  equally  defective.  Wynn  ▼.  Hiday^ 
2  Blackf.  123.  Clifford  S^  Co.  were  not  compelled  to  ac* 
cept  the  boat  if  she  was  not  in  proper  repair.  Nor 
would  they  be  excusable  for  taking  her  into  dangerous 
waters,  for  the  navigation  of  which  she  was  not  properly 
equipped.  After  they  had  used  her  a  month  and  snagged 
her,  it  was  too  late  to  set  up  that  she  was  not  properly 
fitted  and  furnished  for  navigation,  and  of  no  value. 
Howard  v.  Cadusalader^  5  Blackf.  225. — OarreU  v.  Heaston, 
id.  349. — MuUikin  v.  Latchem,  7  id.  136. 

Some  objection  was  taken  to  the  course  of  evidence 
on  the  trial,  because  Smith  did  not  produce  the  notes 
given  for  the  rent  of  the  boat,  to  support  the  third  breach, 
or  rather,  it  would  seem,  to  disprove  the  plea  of  payment 
filed.  But  aside  from  the  consideration  that  Smith  had 
not  sued  on  the  notes,  the  proof  of  the  plea  of  payment 
devolved  on  Clifford.  Had  a  presumption  of  payment 
been  raised.  Smith  might  have  used  the  notes  to  rebut 
There  is  nothing,  however,  in  the  objection ;  for  the  re- 
cord in  this  case  would  be  an  efiectual  bar  to  a  recovery 
on  the  notes. 

It  remains  but  to  consider  the  alleged  error  of  the 
Court  in  overruling  the  motion  for  a  new  trial.  After  a 
careful  examination  of  the  evidence,  which  is  all  in  the 
record,  we  think  the  verdict  a  veiy  fair  deduction  from  it, 
and  the  motion  for  a  new  trial  correctly  overruled. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per 
cent,  damages  and  costs. 

/.  G.  Jones,  for  the  plaintifli. 

C.  Baker  and  /.  E.  Blythe,  for  the  defendant. 
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Wendover  and  Others  v.  Tucker. 

Imprisonment  for  debt  is  aboUshed  in  this  state,  except  in  cases  of  fraud. 

Under  the  R.  S.  1843,  a  ea.  »a.  only  issued  where  it  appeared  affirmatively 
by  the  finding  of  the  Court  or  jury  that  the  debtor  had  money  or  pro- 
perty vhich  he  fraudulently  concealed  or  refused  to  give  up. 

The  |>olicy  of  the  law  allowing  the  imprisonment  of  debtors  being,  in  this 
state,  to  prevent  fraud,  it  should  receive  a  strict  construction  as  to  the 
debtor  and  a  liberal  one  as  to  the  creditor. 

The  R.  S.  1843  provide  for  that  rule  of  construction. 

There  are  but  two  eases,  under  the  R.  S.  1843,  in  which  a  magistrate  can 
discharge  an  insolvent:  1.  Where  a  person  taken  on  a  ea.  «a.  \n%ntkt 
hands  of  the  officer  making  the  arrest;  2.  Where  the  person  is  actually 
imprisoned  in  jail  on  such  arrest 

After  a  debtor  has  given  a  bond  for  the  prison  limits,  he  is  no  longer  in 
the  hands  of  the  officer,  and  the  latter  has  no  control  over  him. 

A  discharge  by  a  magistrate  of  a  person  who  has  given  bond  for  the  prison 
limits,  is,  under  the  R.  8. 1843,  unauthorised  and  void. 

The  actual  imprisonment  in  jail  spoken  of  in  the  R.  S.  1843,  means  con- 
finement in  the  jail  of  the  county,  properly  so  called,  as  distioguished 
tnm  the  "  prison  limits." 


Nov.  Term, 
1853. 

WsiTDOvxa 

V. 

TUCKSB. 


ERROR  to  the  Laparte  Circuit  Court. 

Stuart,  J. — Debt  by  Tucket*  against  Wendover  and 
others  on  a  bond  for  the  prison  limits.  The  declaration 
alleges  the  recovery  of  judgment,  the  issue  of  a  capias 
on  proper  affidavit,  the  arrest  of  Wendovery  the  giving  of 
the  prison  bond  conditioned  in  the  usual  form,  and  the 
escape  beyond  the  limits  of  the  county  without  being 
duly  discharged  by  law. 

The  proceeding  to  obtain  the  prison  bounds  was  had 
under  chapter  57,  R.  S.  1843,  p.  1019. 

The  defendants  filed  five  pleas  leading  to  issues  of  law 
and  fact.    Trial  and  judgment  for  Tucker. 

To  reverse  this  judgment  the  sureties  of  Wetidaver 
prosecute  the  writ  of  error. 

The  substance  of  the  defence  is  embraced  in  the  second 
plea.  That  plea  assumes  that  Wevidover  was  legally  dis- 
charged from  imprisonment,  under  chapter  40,  R.  S.  1843, 
(?•  448,  et  infra.  It  is  further  averred,  that  Tucker  was 
present  before  the  magistrate  and  propounded  to  Wend- 


Wednesday, 
Notemher  30. 
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Nov.  Term,    aver  such  questions  as  he  thought  proper;  that  the  exami- 

—Zl —  nation  was  reduced  to  writing,  filed  in  the  clerk's  office, 

WDfDovtt    ^^^  Wcndaver  discharged  b}' the  jastioe,  Ac;  that  the 

TucnR.      property  given  up  by  him  to  the  sheriff  was  sold,  and  the 

proceeds  applied  on  the  judgment.    The  firiat,  fourth  and 

fifth  pleas  were  in  substance  the  same ;  and  on  demurrer 

were  held  insufficient. 

The  record  presents  but  one  question :  Does  Wendooer 
show  a  sufficient  compliance  with  the  statute  in  procuring 
his  discharge?  In  other  words,  was  he  legally  discharged? 

The  rule  of  construction  applicable  to  this  statute,  is 
first  to  be  settled.  As  a  law  in  favor  of  persona]  liberty, 
it  would  seem  that  it  ought  to  receive  a  liberal  construe* 
tion.  But  such  is  not  the  rule  heretofore  adopted  by  this 
Court.  In  giving  construction  to  a  similar  statute  (that 
of  1838)  the  Court  held  the  party  to  considerable  strict- 
ness.    Wehsta-  v.  Farley^  6  Blackf.  163. 

There  are  controlling  reasons  why  such  strictness  should 
now  be  observed  more  rigidly.  Imprisonment  for  debt 
was  then  a  common  mode  of  procedure  to  enforce  pay- 
ment. It  is  now  abolished,  except  in  cases  of  fraud. 
Gen.  Laws  1842,  p.  68.— R.  S,  1843,  p.762.— R.  S.  1852, 
vol.  1,  p.  346;  vol.  2,  p.  152.  Under  the  statute  of  1843, 
which  governs  this  case,  the  writ  of  ca.  sa.  did  not  issue 
indiscriminately  against  every  debtor  on  the  return  of 
nvUa  bona,  but  only  against  such  as  were  removing  or 
concealing  their  property.  To  obtain  the  writ  the  execu- 
tion-plaintiff had  to  aver  these  facts,  and  upon  issue  being 
taken  thereon,  to  prove  them.  R.  S.  1843,  p.  753.  So 
that,  under  that  statute,  the  ca.  sa.  never  issued  only  when 
it  appeared  affirmatively  by  the  finding  of  the  Court  or 
jury,  that  the  debtor  had  money  or  property  which  be 
fi*audulently  concealed  or  refused  to  give  up.  In  other 
words,  the  debtor  must  first  be  convicted  of  fraud  before 
the  ca.  sa.  issues,  and  then  only  for  the  temporary  and 
special  purpose  of  coercing  a  delivery  of  the  property 
fraudulently '  concealed.  When  he  had  thus  rendered 
even  reluctant  homage  to  honesty,  his  personal  liberty 
was  at  once  restored. 
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The  policy  of  the  law  being  to  prevent  frauds,  it  shoold  ^oy.  Term, 
receive  a  Btrict  construction  as  to  the  debtor — liberal  as '. — 


to  the  creditor.    If  there  could  be  any  doubt,  the  Ian-    ^'^^^ 
guage  of  the  statute  itself  seems  conclusive  as  to  the     Tvcsn. 
rale  of  construction.    It  provides  that  the  prisoner  who 
brings  himself  strictly  within  the  law,  may  avail  himself 
of  its  benefits.    R.  S.  1848,  p.  756. 

It  but  remains  to  inquire  whether  Wendoverhas  brought 
himself  strietly  within  the  law.  The  objection  is,  that 
the  act  under  which  he  was  discharged  was  not  applica- 
ble to  his  case — ^that  the  justice  of  the  peace  had  no  au- 
thority. The  mode  of  discharge  before  a  magistrate  is 
applicable  to  only  two  specified  cases.  1.  Any  person 
taken  on  a  ca.  ia.^  while  in  the  hands  of  the  officer  mak- 
ing the  arrest,  and,  2.  Any  person  being  actually  impri- 
soned in  jail  on  such  arrest,  may  discharge  himself,  &c. 

It  is  not  pretended  that  Wendover  comes  under  the  first 
specification — that  he  applied  for  his  dischaige  while  in 
the  hands  of  the  officer  making  the  arrest.  After  the 
giving  of  the  bond  for  the  limits,  the  sheriff*  had  no  fur- 
ther control  over  him.  Any  act  of  restraint  on  Wendover 
while  on  the  limits,  would  have  been  as  much  a  false  im- 
prisonment on  the  part  of  the  sheriff*  as  though  it  had 
been  done  by  any  other  citizen  of  Laporie  county.  The 
moment  the  bond  was  given,  the  authority  of  the  sheriff* 
over  him  ceased.  Wendover  was  free  to  go  where  he 
pleased  in  the  county  or  out  of  it — the  only  consequence 
of  his  leaving  the  coun^  being  the  forfeiture  of  his  bond. 
At  the  time  Wendover  applied  to  the  magistrate  to  be 
discharged,  he  was  not  in  the  hands  of  the  officer  making 
the  arrest;  and,  therefore,  was  not,  on  that  ground,  enti- 
tled to  such  discharge. 

Has  Wendover  brought  himself  within  the  second  spe- 
cification? Was  he  actually  imprisoned  in  jail  on  such 
arrest?  With  reference  to  the  jailer  as  to  the  sheriff*, 
he  had  a  right  to  go  where  he  pleased.  In  fact,  the 
jailer  was  the  sherifiT.  R.  S.  1843,  p.  1017.  In  case 
of  his  escape  from  the  limits,  no  liability  was  thereby 
devolved  on  the  officer  either  as  jailer  or  sheriff*.    Nor 
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Nov.  Term,   can  Wendover  he  said  to  be  imprisoned  in  the  coniity, 

zzzl for  there  was  no  county  ofllcer  authorized  to  control  his 

WKicDOTtt  movements.  And  the  statute  clearly  distinguishes  be- 
TccxEft.  tween  the  jail  of  the  county  and  the  prison  limits  of  the 
eounty.  Wendover  was  not,  therefore,  actually  impri- 
soned in  the  jail  of  the  county  within  the  meaning  of  the 
act,  and  not  being  so  imprisoned,  was  not  entitled  to  relief 
in  the  manner  contended  for  under  the  second  specifica- 
tion. His  discharge  by  the  magistrate  was,  therefore, 
unauthorized  and  void. 

Hie  remedy,  if  any,  was  under  the  29th  chapter  R.  S. 
1848,  which  seems  to  embrace  all  the  cases  not  provided 
for  in  the  40th  chapter. 

We  have  been  referred  with  some  confidence  od  the 
part  of  the  plaintiffs  in  error,  to  9  Met.  303,  and  II  id. 
73.  The  first,  Jenkins  v.  Newell^  was  a  decision  on  the 
Massachusetts  statute  of  1842,  in  relation  to  poor  debtors. 
Thaf  act  provided  that  a  person  arrested  for  any  debt, 
might  give  notice  to  the  officer  having  him  in  custody,  or 
if  he  be  then  bailed  out,  to  the  officer  who  made  the  ar- 
rest, that  he  was  desirous  of  taking  the  oath  prescribed 
for  poor  debtors,  &c.  The  notice  was  served  on  the 
jailer;  and  it  was  held  that  the  debtor  having  given  bond 
for  the  jail  limits,  the  notice  was  properly  given.  The 
Court  reasoned,  that  though  the  jailer  had  no  control 
over  him,  yet  as  a  surrender,  if  made  by  his  bail,  must  be 
to  the  jailer,  he  might  still  be  regarded  as  constructively 
in  the  jailer's  custody ;  and  that  the  notice  contemplated 
by  the  statute  was,  therefore,  properly  served.  This  case 
was  subsequently  reviewed  and  approved  by  the  same 
Court  in  the  Providence  Bank  v.  FuUerton^  11  Met.,  supra. 

But  these  cases  simply  decide  that  for  the  purpose  of 
notice,  the  debtor  on  the  prison  limits  may  be  considered 
as  constructively  in  the  custody  of  the  jailer.  They  do 
not  apply  to  the  case  at  bar.  The  question  is  not  whe- 
ther Wendover  was  constructively  imprisoned,  but  whether, 
in  the  language  of  Ae  statute,  he  was  '*  actually  impri- 
soned in  the  jail."  It  is  too  specific  to  admit  of  any  lati- 
tude of  construction.    The  actual  imprisonment  spoken 
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of  must  mean  confinement  in  the  jail  of  the  ooanty,  pro-   ^<^^-  'i'«rin» 

perly  so  called,  as  distinguished  from  the  "prison  limits." _- 1 — 

There  is,  therefore,  no  conflict  with  the  Massachusetts  de-  y^^' 

cisions.  We  might  safely  say  that  the  debtor  was  con-  "T"*  Statk. 
structively  in  the  custody  of  the  jailer,  for  certain  pur- 
poses necessary  to  carry  out  the  ends  of  justice,  and  yet 
consistently  adhere  to  the  decision  we  have  indicated.  If 
there  is  any  difference  in  the  rules  of  construction  adopt- 
ed by  the  two  courts,  we  adhere  to  that  sanctioned  by  our 
own  Court  in  Wehsier  v.  Farlepy  supra. 

The  demurrers  to  the  first,  second,  fourth  and  fifth 
pleas  were  properly  sustained. 

Per  Curiam, — The  judgment  is  affirmed,  with  2  per 
cent,  damages  and  costs. 

/.  B.  NileSf  for  the  plaintiffs. 

/.  L.  Jemegauj  for  the  defendant. 


Crutz  v.  Thjb  State. 

A  formal  statement  tliat  an  indictmeDt  was  found  bj  the  authority  of  the 
state,  is  not  necessary,  if  it  appear  from  the  record  that  the  prosecution 
iras  in  the  name  of  the  state. 

At  the  June  term,  1651,  of  the  board  of  commissioners  of  SwUxerland  conn- 
tj,  on  the  petition  of  twenty-four  freeholders  of  York  township  in  that 
county,  it  was  ordered  that  one  C.  should  have  license  to  retail  spiriln- 
ons  liquor  in  Florence,  in  said  township,  for  one  year,  upon  his  paying 
15  doIIaTS  intothe  county  treasury,  and  giving  bond,  Ac.  0.  accordingly 
paid  the  treasurer  that  sum  and  presented  to  the  board  the  treasurer's 
receipt  therefor,  and  also  a  bond  in  the  penalty  prescribed,  with  suffi- 
cient surety,  conditioned  according  to  the  statute;  and  thereupon  moved 
for  the  approval  of  the  bond;  but  the  board  overruled  the  motion,  on 
the  ground  that  they  had  reconsidered  and  set  aside  the  order  granting 
license,  and  had  ordered  that  said  sum  paid  by  C.  to  the  treasurer  should 
be  refunded.  Held,  that  the  order  of  the  board  was  inoperative,  witli- 
oot  an  approval  of  the  bond,  and  gave  C  no  authority  to  retail.  Held, 
also,  that  the  board  had  power  to  set  aside  the  order  granting  the  license, 
at  any  time  before  the  approval  of  the  bond. 
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38G 


CASES  IN  THE  SUPREME  COURT 


Nov.  Term, 
1853. 

CSUTZ 

▼. 
Thb  Stats. 

Wedne$day, 


ERROR  to  the  Switzerland  Circuit  Court. 

Davisoh,  J. — Indictment  for  retailing  spirituous  liquor 
without  license.  Plea,  not  guilly.  Verdict  for  the  state. 
Motions  to  set  aside  the  verdict  and  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict. 

Upon  the  trial,  the  defendant  below  produced  the  re- 
cord of  the  board  of  commissioners  of  SwUxeHand  coun^, 
showing  that  at  the  June  term  o^  said  board,  in  the  year 
1851,  on  the  petition  of  twenty-four  freeholders  of  York 
township,  in  said  county,  it  was  ordered  that  the  defend- 
ant should  have  license  to  retail,  &c.,  in  Florence^  in  said 
township,  for  one  year,  dus.,  upon  his  paying  15  dollars 
into  the  county  treasury,  and  giving  bond,  &c.  The  de- 
fendant also  gave  in  evidence  a  receipt  from  the  trea- 
surer of  said  county  for  the  payment  of  said  15  dollars, 
and  a  bond  in  the  penalty  of  500  dollars,  with  sufficient 
security,  conditioned  as  the  statute  in  such  case  provides. 
The  record  of  said  board  further  shows,  that  on  the  same 
day  the  order  for  license  was  made,  the  defendant  pro- 
duced to  the  board  said  receipt  and  bond,  and  thereupon 
moved  for  the  approval  of  the  bond.  The  commissioners 
overruled  the  motion  on  the  ground  that  they  had  recon- 
sidered and  set  aside  the  order  granting  the  license,  and 
had  ordered  that  the  money  paid  by  the  defendant  to  the 
treasurer  should  be  refunded.  It  appears  that  the  order 
was  set  aside  on  the  motion  of  one  John  Dumont;  that 
the  defendant  was  present  when  the  motion  to  set  aside, 
dec,  was  made,  and  tendered  the  receipt  and  bond  to  the 
board  after  he  was  notified  of  the  motion.  Dumont  was 
not  a  resident  of  said  township,  nor  did  any  one  employ 
or  request  him  to  make  said  motion.  It  was  shown  that 
the  voters  of  York  township  had  by  vote,  at  the  spring 
election,  1851,  decided  in  favor  of  granting  license  to  re- 
tail, &c.;  and  it  was  proved  that  the  defendant  sold  spi- 
rituous liquor  as  charged  in  the  indictment. 

Upon  the  close  of  the  evidence,  the  defendant  moved 
the  Court  to  instruct  the  jury  as  follows : 

1.  That  to  justify  the  defendant  it  is  not  absolutely 
necessary  that  there  should  be  a  written  or  printed  paper 
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signed  by  any  one ;  but  Ae  grant  of  a  proper  authority   Nov^-  Teno> 


]853. 


to  a  person  to  do  a  lawful  act,  is  a  license  in  contempla- 
tion of  law.  ^;" 

2.  If  the  defendant  has  presented  to  the  board  of  com*   1*be  Statx. 
missioners  a  proper  petition,  and  has  obtained  a  grant  to 
retail,  &c.,  and  has  paid  the  amount  charged   to  the 
county  treasurer,  that  grant  amounts  to  a  license. 

8.  If  the  jpry  believe  that  the  township  of  Tork^  where 
Uie  defendant  resides,  voted  for  license,  and  John  Dumoni 
was  not  a  citizen  of  said  township,  he  had  no  interest  in 
the  defendant's  application,  and  had  no  legal  right  to 
make  ol^ection  to  tke  granting  of  license  to  the  defend- 
ant, nor  was  the  defendant  bound  to  notice  such  objec- 
tion. 

4.  That  when  the  board  had  granted  the  defendant  the 
privilege  of  retailing,  &c.,  and  he  had  accepted  the  grant, 
paid  for  it  and  tendered  a  good  deed,  it  was  a  contract 
which  neither  party  was  at  liberty  to  revoke. 

These  instructions  the  Court  refused,  and  charged  the 
jury  as  follows: 

1.  If  the  defendant  sold  spirituous  liquor  by  a  less  quan- 
tity than  a  quart  at  a  time,  as  charged,  they  should  find 
him  guilty,  unless  he  has  proved  that  he  had  a  license  to 
do  so. 

2.  The  commissioners  had  a  legal  right  to  set  aside 
the  first  order  made  by  them,  at  any  time  during  the  term 
when  it  was  made ;  and  having  so  set  it  aside,  it  stood  as 
though  it  had  not  been  approved,  and  no  license  had  been 
granted  for  any  cause.  His  previous  application  to  the 
board  is  no  justification  or  defence.  The  jury  should 
presume  that  the  defendant  knew  the  law. 

It  is  contended  that  the  judgment  should  have  been 
arrested  for  this  reason,  viz.,  the  indictment  does  not 
charge  that  it  was  found  ''in  the  name  and  by  the  autho- 
rity of  the  state." 

This  is  a  mistake.  *'A  formal  statement  that  an  in- 
dictment was  found  by  the  authority  of  the  state,  is  not 
necessary,  if  it  appear  from  the  record  that  the  prosecu- 
tion was  in  the  name  of  the  state."    Wharton's  Grim. 
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Ifov.  Term, 
1853. 

HUBBS 
V. 

Baxcroft. 


Law,  101.  The  record  before  us  shows  that  the  state  is  a 
party,  and  that  the  prosecution  was  carried  on  in  her 
name  and  by  her  authority.  This,  we  think,  sufficiently 
meets  the  requirements  of  the  constitution,  without  any 
specific  allegation  in  the  indictment  to  that  eflecL  R.S. 
1852,  vol.  l,p.  61. 

But  the  question  on  which  the  decision  of  this  case 
mainly  turns  is  this :  Was  the  defendant,  at  the  time  of 
the  alleged  offence,  licensed  to  retail,  &c.  ? 

No  written  or  printed  license  was  ever  issued  in  his 
favor;  but  he  contends  that  under  the  facts  presented 
by  the  record,  the  first  order  amounted  to  a  license.  This 
view  is  not  correct.  The  commissioners  refused  to  ap* 
prove  his  bond.  Without  such  approval  the  order  was 
inoperative,  and  gave  him  no  authority  to  retail.  K.  S* 
1838,  pp.  581,  582,  ss.  2  and  5. — R.  S.  1843,  c.  50,  s.  15. 
But  the  order  granting  the  license  was  set  aside.  This 
the  board  had  power  to  do  at  any  time  before  the  bond 
was  approved.  Therefore,  the  defence  set  up  constituted 
no  bar  to  the  prosecution. 

The  Court,  in  our  opinion,  charged  the  jury  correctly, 
and  committed  no  error  by  refusing  the  instructions  moved 
by  the  defendant. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

/.  G»  Marshall  and  D.  Kelso^  for  the  plaintiff. 

R.  A.  Riley,  N.  B.  Taylor  and  /.  Cobum,  for  the  state. 
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HuBBS  and  Others  v.  Bancroit  and  Others. 


Whether  a  deed  made  upon  a  valuable  consideration  is  fraudulent  or  naL, 
is,  uuder  the  fi.  S.  1843,  a  question  of  fact  and  not  of  law. 

A  debtor  in  embarrassed  circumstances  and  capable  of  contracting,  may 
sell  his  property,  for  the  purpose  of  discharging  his  debts,  for  snch  con- 
sideration as  he  may  choose,  and  if  there  be  nothing  illegal  in  the  tnms- 
action,  it  will  stand  as  against  his  creditors. 
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A  creditor  can  obtain  a  lieik  by  filing  his  bill  in  equity  only  vhere  no  lien    Kor.  Term, 
has  been  gained  or  can  be  acquired  at  law.  1 653 . 

HUBBS 
V. 

ERROR  to  the  Jefferson  Circuit  Court.  Bascboitt. 

Davisok,  J. — Bill  in  chancery  by  the  defendants  in  error  Wednegday, 
against  the  plaintiffs  in  error.  The  object  of  the  suit  was 
to  subject  a  part  of  lot  No.  61,  in  the  city  of  Madison^  to 
tiie  payment  of  a  judgment  at  law  against  Benjamin  and 
Joseph  Hnibs,  Benjamin  Hvibs^  Charles  W.  Basnet  and 
Charles  Fhx  answered.  The  otiier  defendants,  viz.,  David 
H.  WhiUy  Edtcard  Warner  and  Joseph  Warner,  (who  were 
partners  under  the  name  of  David  H.  While  ^  Co.)  Sam- 
nel  Bespham  and  James  F.  D.  Lanier,  were  defau]fed. 

The  facts  are,  substantially,  as  follows: 

On  the  6th  of  March,  1836,  Basnet,  by  deed  in  fee,  con- 
veyed the  lot  in  question  to  Benjamin  Hvbbs,  who  was  his 
son-in-law,  the  husband  of  his  only  child.  The  property 
conveyed  by  this  deed  was  a  mere  gift.  In  1841,  pre- 
vious thereto,  and  up  until  1844,  Benjamin  and  Joseph 
HtMs  were  partners  in  the  dry-goods  business  in  Madi- 
son. Joseph  was  a  man  of  limited  means,  and  gave  to 
the  concern  no  credit.  Benjamin  had  an  extensive  credit 
in  the  eastern  cities ;  and  the  firm  had  contracted  a  large 
amount  of  indebtedness.  In  AprU  and  Scptetnber,  1841, 
they  executed  three  notes  to  the  complainants,  who,  at 
the  September  term,  1846,  recovered  a  judgment  in  the 
Jefferson  Circuit  Court  on  a  balance  then  due  on  said 
notes,  for  2,765  dollars,  upon  which  an  execution  was 
issued  and  returned  *^  nulla  bona.^^  The  present  suit  is 
founded  upon  said  judgment. 

On  the  1st  of  September,  1843,  Benjamin  Hubbs  called 
on  Basnet  and  proposed  to  re-convey  said  lot  to  him  for 
the  consideration  of  1,060  dollars.  Basnet  yv as  at  first 
unwilling  to  accede  to  the  proposition,  but  having  become 
satisfied  that  to  do  so  would  advance  the  interest  of  Hubbs, 
he  gave  him  1,060  dollars,  and  took  a  conveyance.  At 
this  period  the  lot  was  worth  4,500  dollars.  When  the 
re-conveyance  was  made,  Hubbs  was  largely  indebted — 
had  become  embarrassed  and  unable  to  meet  his  debts 
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Nov.  Term,  promptly.  Basnet  knew  of  this  embarrassmenty  bat  not 
^^^^'  the  extent  of  it.  He  believed  that  the  pressare  on  Hukbs 
^"■"       was  temporary,  but  that  he  was  able  to  meet  all  the  dc- 

Banceoft.  mands  against  him.  Huib$  had  suspended  payment,  but 
it  appears  that  he  thought  his  means  sufficiently  ample 
to  enable  him  speedily  to  render  full  satisfaction  to  all 
hia  creditors.  Within  a  short  period  after  the  lot  was  re- 
conveyed,  Basnet  purchased  of  B.  and  /.  HtMs  their  en- 
tire stock  of  goods  then  on  hand,  at  full  value.  In  pay- 
ment therefor,  he  gave  them  his  promissory  notes.  These 
notes  were  used  by  HiMs  in  paying  their  debts.  The 
object  of  Basnet  in  making  thu  purchase,  as  also  that  of 
the  lot,  jLppears  to  have  been  to  enable  HMs  to  pay  all 
his  debts  at  an  early  day.  It  was  shown  that  one  WU- 
Uam  Ddtay  on  the  21st  of  November^  1843,  recovered  a 
Judgment  in  the  Circuit  Court  of  the  United  Stales  for  die 
district  of  Indiana ^  against  B.  and  /.  Hubbs^  for  1,303  dol- 
lars. This  judgment  was,  on  the  29th  of  January^  1844, 
duly  assigned  to  said  Basnet,  On  the  21st  of  ilfajr,  1844, 
Atwood  4*  Co. J  upon  notes  given  in  Aprils  1841,  and  in 
Qdober,  1842,  recovered  a  judgment,  in  the  same  Court, 
against  said  B.  and  /.  Huibsy  for  1,560  dollars.  Hub 
judgment  was  assigned  to  James  F,  D.  Lanierj  and  upon 
it  an  execution  was  issued,  and  on  the  5^th  of  Jannarg^ 
1847,  the  lot  in  question  was  sold  to  said  Lanier  for  2,226 
dollars,  by  the  marshal  for  said  district,  who  made  him  a 
deed.  The  amount  for  which  the  lot  sold  was  one-half 
its  appraised  value.  Afterwards,  on  the  22d  of  Febnuay^ 
1847,  Lanier^  for  the  consideration  of  2,225  dollars,  oon- 
veyed  the  lot  to  Basnet.  It  further  appears  that  Charles 
FoXy  on  the  18th  of  November^  1844,  upon  a  note  dated 
September  8,  1841,  recovered  a  judgment  in  said  Court 
against  B.  and  /.  HuUs  for  1,835  dollars;  that  Sanmel 
.  Bespham^  on  the  24th  of  September^  1844,  upon  a  note 
given  in  September^  1841,  obtained  a  judgment  against 
them,  in  the  Jejgferson  Circuit  Court,  for  048  dollars;  and 
David  H.  White  Sf  Co.,  on  the  21st  otAugusty  1847,  upon 
a  note  dated  September  7, 1841,  recovered  a  judgment  in 
said  Court  against  Benjamin  Hubbs  for  648  dollars.    All 
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of  the  above  judgments,  at  the  time  this  bill  was  filed,   ^^t.  Term, 
were  outstanding  and  unsatisfied.  '- — 

The  bill  prays  that  the  premises  be  sold ;  that  after  the       ^^ 
payment  of  said  1,060  dollars,  with  interest  from  the  1st    BANCRon. 
of  September  J  184S,out  of  the  proceeds,  to  the  said  Basnet, 
the  complainants  may  be  paid  their  judgment  and  interest ; 
and  for  general  relief. 

The  cause  was  submitted  on  bill,  &c.  The  Court,  upon 
final  hearing,  decreed  that  if  Basnet  would,  within  ninety 
days,  dec.,  pay  to  the  complainants  their  judgment,  with 
interest,  dec,  then  his  title  to  the  premises  was  to  be  for- 
ever good,  &c.,  against  the  creditors  of  HvJtbs;  but  in  de- 
fault of  such  payment  the  lot  was  to  be  sold,  &c.;  that 
out  of  the  proceeds  Basnet  should  be  first  paid  1,060  dol- 
lars, with  interest,  &c.  The  balance,  or  so  much  thereof 
as  might  be  necessary,  was  to  be  applied  to  said  judg- 
ment and  interest  thereon,  dz:c.,  and  the  balance,  if  any, 
to  be  paid  into  Court,  to  await  the  further  order,  &c. 

The  case  presented  by  the  record  leads  us  at  once  to 
inquire  whether  the  deed  from  Hviks  to  Basnet  was  made 
with  intent  to  hinder,  delay  or  defraud  creditors.  }f 
fraudulent  at  all,  it  was  actually  so. 

At  common  law,  fraud  was  always  a  question  of  fact; 
but  under  the  statute  of  13  Elkabethj  the  courts  held  that 
a  voluntary  conveyance  was,  as  to  existing  creditors,  con- 
«tructively  fraudulent.  However,  these  decisions  did  not 
extend  to  a  deed  made  upon  a  consideration  deemed 
valuable.  This  conveyance  was  upon  such  considera- 
tion, and  whether,  in  the  case  before  us,  the  proofs  show 
a  fraudulent  intent,  is  a  question  of  fact  and  not  of  law. 
We  have  a  statutory  provision  which  settles  this  rule, 
and  seems,  in  all  cases  arising  under  the  act,  to  reduce 
fraud  to  a  matter  of  intention.    R.  S.  1843,  c.  33,  s.  22. 

When  the  lot  in  question  was  sold,  Hvbbs  was  largely 
indebted;  the  consideration  given  for  it  was  obviously  in- 
adequate. These  were  facts  from  which  actual  fraud  was 
inferable.  But  they  were  mere  badges  of  fraud,  and  not 
fraud  per  se.  Therefore  it  was  competent  for  the  parties 
to  that  sale  to  explain  any  suspicious  circumstances  sur- 
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Nov.  Term,  rounding  the  transaction.  It  seems  to  us  the  record  af- 
._  _1.„  fords  proof  sufficient  to  repel  any  inference  of  a  frando- 
^y^"®  lent  intent,  and  leave  the  conveyance  without  imputation. 
Bakcroft.  It  shows  that  Hvibs,  when  he  sold  the  lot,  believed  that 
he  had  ample  means  to  pay  all  his  debts.  Basnet,  it  ap- 
pears, was  of  the  same  belief.  We  think  it  is  clearly 
shown  that  the  sale  of  the  lot  and  store  goods  was  made 
by  Hubbs  with  the  design  of  meeting  his  liabilities.  To 
efiect  such  purpose,  the  sale  of  property  at  less  than  its 
real  value,  and  even  at  a  sacrifice,  is  not  unusual,  and  of 
itself  would  not  indicate  an  impure  intention.  An  indi- 
vidual may,  under  pressure  of  circumstances,  be  induced 
to  sell  at  a  particular  time.  The  consideration,  wheth^ 
more  or  less,  supports  the  contract.  If  he  is  competent 
to  make  a  contract,  he  may  dispose  of  his  property  as  he 
pleases,  provided  there  be  nothing  in  the  transaction 
illegal. 

It  is  conceded  by  the  complainants  that  the  parties  to 
the  conveyance  did  not  intend  to  commit  actual  fraud ; 
but  they  contend  that  the  sale  was  so  inequitable  that 
Basnet,  after  being  repaid  the  amount  by  him  advanced, 
with  interest,  should  be  held  a  trustee  for  Hulbbs*s  credi- 
tors. This  position  does  not  seem  to  be  correct,  when  all 
the  facts  connected  v^ith  the  transaction  are  considered. 
It  appears  to  us  that  the  sale  was  not  inequitable.  The 
lot  was,  in  the  first  instance,  a  pure  gift  from  BasTiet  to 
Hubbs,  It  never  constituted  any  portion  of  his  trading 
capital.  Nor  is  there  anything  in  the  evidence  upon 
which  to  found  the.  slightest  belief  that  credit  was  ever 
extended  to  him  on  account  of  it. 

But  suppose  the  sale  was  inequitable;  the  circum- 
stances that  made  it  so  must  have  been  the  indebtment 
of  Hubbs  and  the  inadequacy  of  consideration.  These 
facts  were  evidence  of  actual  fraud,  and,  unrebutted,  the 
conveyance  must  be  deemed  void  as  to  creditors.  As  to 
them,  the  title  would  still  be  in  Hubbs;  the  judgments 
against  him  liens  on  the  property;  and  the  lot  subject  to 
execution  at  law.  R.  S.  1843,  c.  29,  ss.  1,2,3.  This 
view  does  not  help  the  complainants.    Their  judgment 
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was  a  lien  on  the  premises,  sabject,  however,  to  the  prior   N^o^-  T«n»i. 

liens  set  forth  in  the  record.    They  did  not  even  procure 1— 

the  levy  of  an  execution.  Then,  could  they  by  their  bill  '^"*  ®7*" 
acquire  a  specific  lien,  and  thereby  obtain  a  priority  and  Williams. 
preference  over  the  other  creditors  ?  We  think  they  could 
not.  '^  It  is  only  where  no  lien  is  gained  or  can  be  ac- 
quired at  law,  that  a  creditor  can  obtain  it  by  filing  his 
bill."  The  judgment  set  forth  in  the  bill  being  the  junior, 
the  complainants  were  not  entitled  to  a  preference.  Prom 
this  it  would  seem  to  follow  that  the  decree  cannot  be 
sustained. 

But  the  ground  upon  which  we  decide  is,  that  the  evi- 
dence, in  our  opinion,  does  not  show  the  conveyance  to 
have  been  made  or  received  with  intent  to  hinder,  delay 
or  defraud  creditors.  Theref<M%,  the  decree  must  be  re* 
versed,  and  the  Circuit  Court  ordered  to  dismiss  the  bill. 

Per  Curiam, — ^The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  dis*^ 
miss  the  bill. 

S.  C.  Stevens  and  /.  Sullivan^  for  the  plaintiffs. 

/.  W.  Chapman^  for  the  defendants. 


The  State  ».  Williams. 

The  infriogement  by  the  sheriff  of  a  positive  \vw,  while  acting  in  his  offi- 
cial capacity,  is  such  a  violation  of  his  duty  as  amounts  to  a  breach  of 
his  bond. 

Indictment  a^inst  a  sheriff,  predicated  upon  a.  5,  c.  104,  acts  1841,  which 
was  revived  and  eontinned  in  force  by  an  act  of  1844.  The  indictment, 
after  setting  out  a  decree,  ^.,  in  favor  of,  ^.,  and  against  the  un- 
known heirs  of  one  A.,  the  issuing  of  an  execution  and  the  levy  tJiereof 
on  a  certain  tract  of  land,  charged  that  the  sheriff,  while  actiug  as  such, 
during  the  sale  of  said  land,  unlawfully  and  knowingly  did,  Ac.,  procure 
one  B.  to  bid  off  and  buy  said  land  at  said  Bale  for  the  use  and  benefit 
of  him,  the  sheriff,  and  that  B.  did  then,  iic,,  bid  off  and  buy  the  land  for 
the  sheriff,  with  the  intention  then  and  there  to  cheat  and  defraud  said 
unknown  heirs,  &e  ,  in  the  sum  of,  Ac.  The  sale  was  alleged  to  have 
been  made  on  the  18th  of  if«y,  1850,  and  the  indictment  was  found  at 
Vol.  IV.— 42 
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the  Afril  term,  1859.  HM,  that  the  section  of  the  act  upon  which  the 
indictment  was  founded,  created  two  distinct  offences;  one  for  being  know- 
ingly gnilty  of  an  act  or  omission  amounting  to  a  breach  of  his  official 
bond,  which  is  punished  by  fine;  the  other  for  being  gniltj  as  afawaaid, 
with  intent  to  defirand  or  injure  any  person,  ice.,  which  is  paniahcd  by 
fine  and  imprisonment;  and  that  the  first  offonce  was  well  described, 
but  the  latter  was  not  But,  held,  that  the  prosecution  for  the  first  ofiienee 
was  barred  by  the  statute  of  limitations. 

ERROR  to  the  Wtnrick  Circuit  Court. 

RoACHE,  J. — ^Thia  was  an  indictment  against  Williams, 
charging  him  with  malfeasance  in  office,  as  the  sheriflTof 
Warrick  county.  The  indictment,  after  setting  oat  a  de- 
cree of  the  Warrick  Circuit  Court  in  favor  of  James  C 
Cfrahamf  against  the  unknown  heirs  of  Patrick  Donagkoy 
the  issuing  of  an  execution,  and  the  levy  thereof  on  a  cer- 
tain tract  of  land,  proceeds  as  follows : 

^  And  the  jurors  aforesaid,"  &c., "  do  farther  present  that 
the  said  WittiamSt  so  being  sheriff  of  the  said  county,  and 
while  acting  as  such,  at  and  during  the  said  sale  of  the 
said  land,  unlawfully  and  knowingly  did  then  and  there 
procure  the  said  Nicholas  Ta^r  to  bid  off  and  buy  the 
said  tract  of  land  at  said  sale  for  the  use  and  benefit  of 
the  said  Williams^  so  being  sheriff  as  aforesaid,  and  that 
the  said  Taj^  did  then  and  there  bid  off  and  buy  the 
said  tract  of  land  for  the  said  WiBiamSf  he  being  then  and 
there  sheriff  as  aforesaid,  with  the  intention  then  and 
there  to  cheat  and  defraud  the  said  unknown  heira  of 
Patrick  Danagho,  in  the  sum  of  one  hundred  dollars,"  &c. 

The  Court  quashed  the  indictment,  and  the  state  brings 
it  to  this  Coukt. 

The  indictment  was  predicated  on  s.  5,  c.  104,  acts  of 
1841,  p.  185,  which  is  in  these  words: 

'^  That  whenever  any  officer  known  to  the  constitation 
or  laws  of  this  state,  from  whom  an  oath  and  bond  of 
office  are  required,  may  be  knowingly  guilty  of  any  act 
or  omission  which  shall  amount  to  a  breach  of  his  official 
bond,  he  shall  be  deemed  guilty  of  malfeasance  in  office, 
and  upon  conviction  thereof,  he  shall  be  fined  in  any  sum 
not  less  than  ten,  nor  more  than  fifty  dollars ;  and  when- 
ever any  such  officer  may  be  guilty  as  aforesaid,  with  in- 
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tent  to  defraad  or  injure  any  person  or  persons,  body  cor-   Nov.  Term, 

porc^te  or  politic,  he  shall  be  deemed  guilty  as  aforesaid, '- — 

and,  upon  conviction  thereof,  shall  be  fined  in  any  sum  "*  y  ^^^ 
not  exceeding  one  thousand  dollars,  and  imprisoned  in  ^'i-i-iaics. 
the  jail  of  the  proper  county  for  any  determinate  period ; 
or  fined  as  last  aforesaid,  and  imprisoned  at  hard  labor  in 
the  state  prison,  for  any  term  of  time  not  less  than  one, 
nor  more  than  fourteen  years,  according  to  the  circum- 
stances of  the  case  and  the  sound  discretion  of  the  court 
or  jury  trying  the  same.'^ 

This  act  was  not  incorporated  in  the  revisi6n  of  1843, 
but  was  revived  and  continued  in  force  by  an  act  approved 
January  13,  1844.    See  acts  of  that  year,  p.  99. 

There  can  be  no  question  but  that  the  ofience  described 
in  the  indictment  did  amount  to  a  breach  of  the  sherifi*'s 
official  bond.  Section  428,  c.  40,  R.  S.  1843,  expressly 
prohibits  any  officer  making  a  sale  on  execution,  from 
becoming  a  purchaser,  either  directly  or  indirectly,  at 
such  sale.  The  infringement  of  a  positive  law  is  such  a 
Tiolation  of  his  duty  as  amounts  to  a  breach  of  his  bond. 
See  The  Stale  ex  rd.  Chapman  v.  Lines^  decided  at  the  pre- 
sent term.  (I) 

There  is,  however,  a  fatal  defect  in  the  indictment. 

It  will  be  observed  that  the  statute  creates  two  distinct 
offences,  different  as  to  the  extent  and  kind  of  punbh- 
ment.  The  first,  which  consists  in  '' knowingly  being 
guilty  of  any  act  or  omission,  which  amounts  to  a  breach 
of  his  official  bond,"  is  punished  by  fine  only,  not  exceed- 
ing 50  dollars.  The  indictment  was  found  at  the  April 
term,  1852,  and  the  sale  is  alleged  to  have  taken  place  on 
the  18th  day  of  May,  1850.  The  prosecution  for  this 
ofience  was  consequently  barred  by  the  statute.  R.  S. 
1843,  c.  54,  s.  4. 

The  other  ofience  created  by  the  act,  embraces  an  ad- 
'  ditional  element.  It  enacts  that  whenever  the  officer 
shall  be  guilty  as  aforesaid,  with  intent  to  defraud  or  in- 
jure any  person,  &c.,  he  shall  be  subject  to  indictment, 
&c.,  and  the  punishment  is  fine  and  imprisonment,  or 
confinement  in  the  state  prison  for  not  less  than  one,  nor 
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more  than  fourteen  years,  at  the  discretion  of  the  jnry. 
The  latter  offence  is  not  barred  by  the  statute. 

The  misdemeanor  is  well  described.  It  sufficiently 
charges  that  the  sheriff  indirectly  purchased  at  the  sale, 
by  procuring  Taylor  to  buy,  and  were  this  offence  not 
barred  by  the  statute,  the  indictment  should  be  sustained. 

But  in  the  description  of  the  larger  offence,  the  mate- 
rial allegation  is  wanting.  The  intent  to  defraud  is  the 
gist  of  the  offence.  In  the  indictment,  the  intent  to  de- 
fraud is  alleged  to  have  existed  on  the  part  of  Tagbn-y  but 
not  on  the  part  of  the  sheriff.  This  was  not  sufficient. 
Being  of  the  substance  of  the  crime,  it  ought  to  have 
been  charged  to  exist  in  the  sheriff,  and  not  alone  in  the 
person  through  whom  he  is  alleged  to  have  made  the  pur- 
chase. 

Per  Curiam. — ^The  judgment  is  affirmed. 

A,  L.  RMnsortj  for  the  state. 

C.  Baker^  for  the  defendant. 


(l)iifKe,p.d51. 


Stbwabt  and  Another  v.  Thb  State,  for  the  use  of  School 
District  No.  2,  dec,  in  Dearborn  county. 


It  is  unnecessary  to  examine  the  yaliility  of  a  special  plea  where  all  the 
eridence  admissible  under  it  has  been  admitted  under  the  general  issue. 

it.  was  elected,  at  the  regular  election  in  1849,  a  district  trustee,  under  s.  39 
of  the  act  of  1849,  to  increase  and  extend  the  benefits  of  cominoa  schools. 
Vo  electaon  was  held  in  1850.  JkU,  that  A.  was  thcorebj  oootinned  in 
office,  and  that  an  appointment  by  the  township  derk  of  anotherperaon 
in  his  stead,  under  the  act  of  1850,  amendatoiy  of  said  section,  was 
▼oid. 
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APPEAL  from  the  Dearborn  Circuit  Court  Nov.  Temj, 

RoACHS,  J.— Debt  on  the  official  bond  of  Stetoart,  as  trea-  ^^^^' 

surer,  for  school  purposes,  of  a  township.  Stiwabt 

The  declaration  alleges  that  a  school  had  been  kept  in    I'bs  State. 
the  district  for  more  than  three  months,  with  an  average  Thur$day, 
of  seveaty  scholars.    That  one   Walizery  the  trustee  of^**'"**'^ 
the  district,  furnished  the  teacher  a  certificate  of  the  fact, 
in  accordance  with  the  requisitions  of  the  10th  section  of 
*^An  act  to  increase  and  extend  the  benefits  of  common 
schools,"  approved  January  17tb,  1849;  see  acts  1649,  p. 
126 ;  and  that  for  his  services,  the  teacher  was  entitled  to 
the  sum  of  56  dollars  and  75  cents.    The  teacher  present- 
ed the  certificate  at  a  proper  time  and  place  to  Stewart^ 
and  demanded  payment,  but  was  refased. 

Trial  by  jury.  Verdict  and  judgment  for  the  plaintifF 
below. 

Several  pleas  were  filed,  on  which  issue  was  taken. 

To  the  fifth  plea  a  demurrer  was  sustained.  That  plea 
denies,  under  oath,  that  the  certificate  and  order  set  out 
in  the  declaration,  were  made  by  the  trustee  of  said  school 
district.  It  is  unnecessary  to  examine  its  validity,  as  all 
the  evidence  which  could  have  been  given  under  it  was 
admitted  under  the  general  issue. 

The  question  which  was  litigated  on  the  trial  was, 
whether,  according  to  the  evidence,  Walizer  was,  at  the 
date  of  the  certificate,  April  23,  1851,  the  trustee  of  the 
district. 

It  appeared  in  evidence  that  Walizer  had  been  elected  at 
the  regular  election  in  September ,  1849;  that  notice  was 
duly  given  for  the  September  election,  1850,  but  that  no 
election  was  held;  that  on  «the  1st  of  Aprils  1851,  the 
clerk  of  the  township  trustees  appointed  John  Huber  trus- 
tee of  the  district. 

The  question  depends  upon  the  construction  of  the 
statutes  relating  to  the  office  of  district  trustee. 

Section  9,  of  the  act  of  1849,  p.  126,  provides  that — 

''The  business  of  each  district  shall  be  transacted  by 
one  district  trustee,  who  shall  be  elected  annually  by  the 
legally  qualified  voters  of  the  district,  on  the  first  &i^ttr- 


398  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,   iay  of  Sepicmbei^^  at  which  time  also  the  general  meetings 

_. : —  of  the  voters  of  each  district  shall  hereaflter  be  held,  and 

Stkvtart  ^j^^  g^ij  ^,.|]g(gQ  shall  continue  in  office  until  bis  successor 
The  State,    is  elected  and  qualified." 

Walixcr  was  elected  and  qualified  in  accordance  with 
this  act. 

By  an  act  approved  January  2,  1850,  the  said  9th  sec- 
tion was  "so  amended  and  extended,  that  where  It  has  so 
happened  or  may  happen,  that  no  district  trustee  has 
been  or  shall  have  been  elected,  in  the  manner  prescribed 
by  said  act,  it  shall  be  lawful  for  the  township  clerk  to 
make  an  appointment  of  a  district  trustee,  who  shall 
serve  as  such  till  his  successor  shall  be  elected  and  qaali- 
fied."    Acts  of  1850,  p.  ^02. 

By  the  act  of  1849,  under  which  Walizer  was  elected, 
he  was  entitled  to  hold  the  office  for  one  year,  and  antil 
his  successor  was  elected  and  qualified.  This  latter  ex- 
pression has  received  a  judicial  construction  by  this 
Court.  It  has  been  decided  that  when  the  tenure  of  an 
office  is  prescribed  to  be  for  a  given  term,  and  until  the 
successor  shall  be  elected  and  qualified,  the  officer  holds 
after  the  expiration  of  the  term,  and  until  he  is  regularly 
superseded  by  the  election  of  another  in  his  place.  Tu- 
ley  v.  The  State,  1  Ind.  R.  bQO,—The  State  v.  Spears,  id, 
515. 

According  to  the  act,  then,  of  1849,  Walizer  was  the 
trustee  of  the  district  on  the  23d  of  April,  1851,  in  conse- 
quence of  the  failure  of  the  people  to  elect  a  successor 
in  September y  1850. 

It  is  contended,  however,  that  the  act  of  1850  conferred 
upon  the  township  clerk  the  power  of  appointing  a  suc- 
cessor. It  will  be  found  on  examination,  that  that  act  has 
no  application  to  a  case  where  there  has  been  a  trustee 
elected  by  the  qualified  voters  of  the  district.  It,  in  terms, 
applies  to  those  cases  only  where  "  no  district  trustee  has 
been  or  shall  have  been  elected  in  the  manner  prescribed 
by  sfidd  act."  In  the  present  instance,  Walizer  was  elected 
in  the  manner  prescribed.  He  did  not,  consequently,  fall 
within  the  provisions  of  the  amending  statute.    There 
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waa  no  such  a  vacancy  as  the  township  clerk  was  antho-  ^o^-  Tem, 

rized  to  fill  by  an  appointment.     Walixer  was,  eonse- 1 — 

qnently,  the  trastee,  until  displaced  by  a  successor  elected  ^■■** 

by  the  qualified  voters  of  the  district.  Thk  Stati. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

/.  Rynum^  for  the  appellants. 


Egbert  v.  The  State. 


A  judgment  against  an  administrator,  as  such,  to  be  paid  oat  of  the  estate 
of  the  deceased,  is  not  substantially,  but  merelj  nominally,  a  judgment 
against  him:  it  is  a  judgment  against  the  estate  upon  which  he  admin- 
isters, and  is  never  to  be  paid  unless  the  estate  is  able  to  pay  it. 

Such  a  judgment  was  not,  by  the  B.  S.  1843,  repleviable. 

A  person,  by  acknowledging  himself  a  replevin  bail  upon  such  a  judgment, 
did  not,  under  the  R.  S.  1843,  become  liable  for  the  debt 

APPEAL  from  the  LaporU  Circuit  Court.  Tkurfd^, 

Peskins,  J.— Scire  facias  by  the  Slate  against  Jacob  Eg-  ^""'••'^  ^• 
beri  and  others,  to  revive  a  judgment  in  the  Laporie  CiN 
cuit  Court    Judgment  of  revivor  below. 

The  scire  facias  alleges  that  the  state  of  Indiana  had 
previously  recovered  a  judgment  for  over  1,000  dollars 
against  ""Paul  Egbert,  Elisha  Egbert  and  William  Egbert, 
administrators  of  the  estate  of  John  Egbert,  deceased,  to 
be  levied  of  the  goods  and  chattels  of  the  said  John  Eg- 
bert,  deceased,  in  the  hands  of  said  administrators  to  be 
administered,"  &c.,  and  that  said  Jacob  Egbert  had  entered 
himself  replevin  bail  for  the  payment  of  said  judgment 
at  the  expiration  of  one  hundred  and  eighty  days  from  its 
rendition,  &c.;  that  the  judgment  had  not  been  paid,  and 
that  the  administrators  had  wasted  the  assets,  &c. 

Pate/,  Eiisha  and  William  Egbert,  defendants,  made  de» 
fiuilt.    Jacob  pleaded — 


400  CASES  IN  THE  SUPREME  COURT 

^^^^lo""'        1.  That  Elisha  Egbert,  one  of  the  defendants,  had  been 
discharged  from  his  trust  as  administrator  by  the  proper 
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^;"^      Probate  Conrt. 


V. 


Ttfs  Stave.  2.  That  at  the  expiration  of  one  hundred  and  eighty 
days,  the  plaintiff  was  not  entitled  to  execution  on  said 
judgment. 

3.  That  at  the  expiration  of  said  one  hundred  and 
eighty  days,  no  waste  had  been  committed  by  the  admin- 
istrators. 

4.  That  said  administrators  had  faithfully  applied  all 
of  the  assets  of  said  estate  to  the  payment  of  debts  owed 
by  said  estate,  having  by  law  priority  of  payment  over 
the  judgment  in  this  suit  mentioned. 

General  demurrers  to  these  pleas  sustained,  and  final 
judgment  for  the  plaintiff  below.  Appeal  by  the  defend- 
ant to  this  Court. 

The  demurrers  go  back  to  the  scire  faciiis,  and  it  must, 
therefore,  first  be  considered. 

It  is  claimed  that  it  is  bad  because  it  does  not  show  a 
valid  recognizance  of  replevin  bail,  but,  on  the  contrar}', 
shows  one  entered  to  stay  a  judgment  not  repleviable. 

This  objection  imposes  upon  us  the  necessity  of  exam- 
ining the  statutes  on  the  subject  of  replevin  bail.  Section 
357,  p.  788,  R.  S.  1848,  enacts  that  '<  execution  on  sach 
judgment  thus  stayed,  and  such  recognizance  of  replevin 
bail,  shall  issue  jointly  against  all  the  parties  thereto." 
Under  this  provision,  as  is  decided  in  Ctimahan  y.  Brown, 
6  Blackf.  03,  the  replevin  bail  becomes  a  joint  judgment- 
debtor  with  the  original  defendant  or  defendants. 

We  must  inquire,  then,  into  the  character  of  thejndg- 
ment  upon  which  Jacob  Egbert,  the  defendant  resisting  be- 
low, and  the  plaintiff  in  this  Court,  became  replevin 
bail. 

It  was  a  judgment  in  a  suit  instituted  for  the  recovery 
of  a  demand  against  the  estate  of  John  Egbert,  deceased, 
and  required  Paul,  Elisha  and  WiUiam  Egbert,  the  defend- 
ants, to  pay  it,  according  to  the  rules  of  law,  out  of  the 
assets  of  said  estate  which  might  come  to  their  hands  as 
administrators ;  and  that  it  should  be  so  paid,  was  the  ex- 
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tent  of  the  liability  to  which  the  jadgment,  as  sach,  snb-    ^^r.  Term, 

jected  them.    And  as  Jacob  became,  by  his  engagement, 

if  the  judgment  was  a  repleTiable  one,  a  jmnt  jodgment-  ^■^^ 
debtor  with  those  men,  the  eitent  of  bis  liability  was  T"  State. 
simply  that  said  judgment  should  be  paid  in  that  manner. 
In  the  event,  then,  that  Jacob  Egbert  should  be  held  legally 
liable  to  that  extent,  it  will  follow  that  his  fourth  plea  was 
a  bar  to  this  proceeding  against  him,  and  that  the  Court 
below  erred  in  sustaining  a  demurrer  to  it ;  for  that  plea 
alleged,  in  substanee,  that  no  assets  for  the  payment  of 
said  judgment  had  come  to  the  hands  of  said  adminis- 
trators, as  all  assets  that  had  come  to  their  hands  had 
been  exhausted  in  the  payment  of  claims  having  a  legal 
priority. 

But  we  do  not  hold  said  Egbert  legally  liable  as  a  judg- 
ment-debtor to  any  extent,  not  regarding  the  judgment 
in  question  a  repleviable  one.  Under  the  statute  above 
quoted,  he  could  become,  as  we  have  seen,  liable  only  as 
.  a  joint  judgment-debtor,  the  extent  of  which  liability 
would  be  that  the  judgment  should  be  paid  out  of  assets, 
&c.  But  the  statute  nowhere  provides  for  any  such  lim- 
ited entry  of  replevin  bail ;  but,  on  the  contrary,  expressly 
enacts  that  such  entry  shall  be  substantially  in  the  fol- 
lowing form:  "I  acknowledge  myself  replevin  bail  for 
the  payment  of  the  foregoing  judgment,*^  &c.  And  s.  846, 
p.  736,  enacts,  that  '^any  party  against  whom  a  judg* 
ment  shall  have  been  obtained,  may  have  a  stay,"  &c. ; 
and  s.  347,  p.  737,  provides  that  any  such  person  wishing 
for  the  stay,  may  have  it  by  procuring  some  sureties  to 
become  bail  for  the  payment  of  the  judgment,  interest 
and  costs,  at  the  expiration  of  the  stay;  and,  if  not  so 
paid,  s.  357,  p.  738,  requires  that  a  joint  execution  issue, 
to  be  levied,  first  upon  "the  property  of  the  defendant  or 
defendants  in  the  original  judgment;"  and,  that  proving 
insufficient,  then  "  upon  the  property  of  the  bail."  These 
are  all  the  provisions  authorizing  replevin  bail,  and  they 
show  plainly  enough  that  the  judgments  made  replevia- 
ble are  those  rendered  against  defendants  in  their  per- 
sonal capacities,  which  they  are  bound  to  pay  absolutely 
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Not.  Term,    out  of  their  own  property.     A  judgment  against  an  ad- 
miniBtrator,  as  saeh,  to  be  paid  out  of  the  estate  of  the 


*^  deceased,  is  not  substantially,  but  merely  nominally,  a 
TbbStatk.  judgment  against  him.  It  is  a  judgment  against  the  es- 
tate upon  which  he  administers,  and  is  never  to  be  paid 
unless  the  estate  is  able  to  pay  it  The  administrator  is 
not,  by  such  a  judgment,  rendered  absolutely  liable  for 
its  payment.  Such  a  judgment  is  not  within  the  statutes 
authorizing  replevin  bail. 

Nor  should  the  law  authorize  the  replevying  of  such  a 
judgment.  The  administrator  is  allowed  one  year  before 
he  can  be  sued,  to  dispose  of  the  personal  property  of  the 
estate,  and  turn  it  into  money;  and  if,  after  that  time,  he 
finds  it  necessary  to  proceed,  and  does  proceed,  against 
real  estate,  it  appears  from  the  cases  of  Brawn  ei  al.  v.  Rue 
et  al,,  6  Blackf.  69,  and  Braumfidd  v.  Vail  ei  al.  7  id.  203, 
that  the  courts  will  stay  proceedings  on  judgments  against 
him,  as  administrator,  whereon  attempts  are  being  made 
to  reach  that. 

If,  on  the  other  hand,  the  administrator  has  in  bis 
hands,  at  the  time  judgment  may  be  rendered,  monej 
with  which  it  might  be  paid,  he  ought  not  to  be  allowed 
to  stay  the  judgment  six  months,  in  order  to  speculate 
with  the  money  himself. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  B.  NileSf  for  the  appellant. 

D.  S.  Gooding t  for  the  state. 
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KoT.  Term, 
1853. 


Hartman  v.  Kbkdali.  and  Wife.  ^*"™** 

KSNDALL. 

A.  conreyed  to  B,,  in  1833,  a  tract  of  land,  and  his  wife,  who  was  then 
onl  J  serenteen  jeara  of  age,  joined  in  the  eonreyance  and  acknowledged 
the  same.  In  1837,  when  she  attained  to  her  majority,  A.  died.  She 
eoutinued  afterward  to  reside  in  the  immediate  vieinity  until  1847, 
when  she  married  C,  and  liYed.with  him  near  the  land,  nntil  1850,  when 
a  demand  for  an  assignment  of  her  dower  was  made,  and,  not  being 
complied  with,  a  bill  was  filed  by  her  and  her  husband  to  have  her  dower 
aasigned.  When  the  conveyance  was  made  by  A.,  the  land  was  almost 
wholly  unimproved;  but  B.,  after  his  purchase,  had  been  constantly  and 
greatly  improving  it.  HM,  that,  under  the  circumstances,  the  bill  would 
not  lie. 

APPEAL  from  the  Hendricks  Circuit  Court.  Tkundmy, 

Perkins,  J.— Application  by  Tubal  and  Rebecca  Kendall  ^'^"•*^'- 
against  George  Hartman  for  an  assignment  of  dower,  to 
which  it  is  claimed  said  Rebecca  is  entitled  in  lands  now 
owned  by  said  Hartman.    It  was  decreed  below  that  the 
dower  should  be  assigned. 

The  facts  of  the  case  are  these: 

Michael  Robbins,  in  June,  1833,  conveyed  the  lands  out 
of  which  dower  is  now  claimed,  to  Daniel  Hartman.  Re* 
beccOf  now  Rebecca  Kendtdl,  then  Rebecca  Robbins,  was,  at 
the  time,  the  wife  of  said  Michael^  joined  in  the  deed  of 
conveyance  to  Hartman,  and  acknowledged  the  same. 
She  was  then,  however,  but  seventeen  years  of  age.  The 
land  conveyed  was,  at  the  time,  almost  wholly  unim- 
proved. 

In  1637,  the  year  in  which  said  Rebecca  arrived  at  ma- 
jority, said  Michael  RMins,  her  husband,  departed  this 
life.  Said  Rebecca  continued  to  reside  in  the  immediate 
vicinity  of  the  land  in  question  during  her  widowhood, 
which  lasted  ten  years,  and  was  terminated  by  her  mar- 
riage, in  1847,  with  TvJbal  Kendall,  a  co-plaintiff  in  the 
present  proceeding.  The  parties  married  lived  in  the 
near  neighborhood  of  the  land  conveyed  to  Hartman  till 
August,  1850,  when  a  demand  for  an  assignment  of  dower 
was  made,  which  not  being  complied  with,  this  proceed- 
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jfov.  Term,    ing  was  instituted,  in  1861.    The  land,  daring  the  period 

: —  Hartman  had  owned,  and  said  Rebecca  lived  in  close  proi- 

HABiiiAir     injity  tQ^  \i^  h^  heen  constantly  and  greatly  improved. 
Kkkdaix.     Such  are  the  facts. 

The  disability  of  infancy  was  not  removed  by  the  mar- 
riage of  the  plaintiff,  Rcbeccay  with  Michael  RMins^  aad, 
hence,  it  remained  and  may  be  taken  advantage  of  in 
this  case  in  the  same  manner  as  it  may  be  in  the  case  of 
a  conveyance  by  a  feme  sole  infant.  Bool  v.  ARi,  17  Wend. 
119. 

The  conveyance  of  land  by  an  infant  is  voidable  and 
not  void. 

Such  conveyance,  may,  as  a  general  rule,  be  avoided 
on  the  infant's  arrival  at  majority.  One  of  the  modes  in 
which  the  avoidance  may  take  place  is,  by  notice  of  in- 
tention to  avoid,  followed  by  a  suit  for  possessioo.  So 
far  the  law  is  settled  in  this  state.  Doe  v.  Abernaiki 
7  Blackf.  442. 

The  question  remains,  within  what  time  after  the  am- 
val  of  the  infant  at  majority,  must  the  avoidance  take 
place  ? 

It  must  take  place  in  this  state  within  twenty  years,  or 
the  statute  of  limitations  will  be  a  bar.  May  dream- 
stances  estop  a  party  from  asserting  the  right  of  avoid- 
ance even  within  that  time,  and,  if  so,  what  are  they? 

In  Doe  v.  Aiemathy,  tupray  it  is  said  that  there  is  a 
^*  class  of  cases  which  hold  that  the  right  of  disaffirmance 
must  be  exercised  within  a  reasonable  time,  and  that  tbe 
omission  so  to  exercise  it  will  alone  confirm  the  infant's 
conveyance.  In  Holmes  v.  Bloggy  8  Taunt.  35,  it  vas 
remarked  by  Dallas^  J.,  '  I  agree  that  in  every  instance 
of  a  contract  voidable  only  by  an  infant  on  coming  of 
age,  the  infant  is  bound  to  give  notice  of  disaffirmance  of 
such  contract  in  a  reasonable  time,'  &c.;  and  nearly  the 
same  idea  was  expressed  by  Parky  J.  In  the  case  of 
Kline  v.  Beebey  6  Conn.  404,  it  was  held  that  the  voidable 
acts  of  infants  might  be  affirmed  by  the  omission  to  dis- 
affirm  them  within  a  reasonable  time;  and  that  the  omis- 
sion alone  for  eleven  years  to  disaffirm  an  infant's  deed, 
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was  *an  acquiescenee  in  the  conveyanee  amountiDg  to  a   ^ov.  Term, 

tacit  affirmance.'    The  same  doctrine  is  distinctly  recog- I 

nized  in  Richardson  v.  Borigkt,  9  Verm.  R.  368,  and  it  has  ^artman 
received  the  sanction  of  chancellor  Kent,  who  says  (2  Kiwdall. 
Kent's  Comm.  5th  ed. 238),  'his  (the  infant's)  confirmation 
of  the  act  or  deed  of  his  infancy,  may  be  justly  inferred 
'against  him  after  he  has  been  of  age  for  a  reasonable 
time,  either  from  his  positive  acts  in  favor  of  the  contract, 
or  from  his  tacit  assent  under  circumstances  not  to  ex- 
cuse his  silence.' "  But,  it  is  added  in  the  opinion  quoted 
from,  that  the  Court  make  no  decision  on  the  point,  it  not 
being  required  that  they  should  by  the  facts  of  the  case 
then  under  consideration,  in  which  a  female  infant  in 
Pennsylvania  had  made  a  conveyance  of  lands  lying  in 
Indiana,  and  afterwards  married  and  joined  with  her  hus- 
band in  a  suit  to  recover  them,  and  wherein  it  "did  not 
appear  that  Mrs.  Moore  [the  infant  who  made  the  convey- 
ance] was  sole  an  instant  after  her  majority,  and  pos- 
sessed the  power  by  her  separate  act  to  avoid  her  deed ; 
nor  did  it  appear  that  her  husband  acquiesced  a  moment 
in  the  contract  after  he  knew  she  had  made  it."  And  the 
Court  add  further,  that  they  do  not  "express  any  opinion 
of  what  would  have  been  the  effect  of  five  years'  acqui- 
escence on  the  part  of  the  lessors,  had  it  appeared  that 
they  lived  in  the  vicinity  of  the  land  in  contest,  with  full 
knowledge  of  their  rights,  and  with  easy  opportunity  to 
notify  the  tenant  in  possession  of  their  intention  to  dis- 
affirm the  conveyance  made  during  nonage." 

In  the  case  now  before  the  Court,  there  must  be  a  deci- 
sion as  to  the  effect  of  thirteen  years'  acquiescence,  by  a 
party  living  in  the  vicinity  of  the  land,  with  full  knowl- 
edge of  her  rights,  (for  where  the  facts  are  known  all  are 
bound  to  know  the  law  arising  upon  them)  and  with  easy 
opportunity  to  notify  the  tenant  in  possession  of  an  inten- 
tion to  disaffirm,  and  while  improvements  were  being 
made  by  that  tenant  in  the  belief  that  his  title  was  com- 
plete; and  we  think  that  effect  is  to  preclude  the  grantor 
from  exercising  the  right  to  avoid  her  deed.    This  strikes 
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Nov.  Term,   us  as  being  the  moral  of  the  case  on  her  part,  and  the 

justice  of  it  towards  the  tenant  in  possession. 

Haitmas  jj.  ^  person  seeks  to  avoid  a  contract  on  the  groand  of 
Kendall,  fraud,  he  must  do  it  in  a  reasonable  time  after  the  fraad 
is  discovered ;  else,  by  his  delay  and  silence,  he  commits 
a  fraud  in  turn  upon  the  opposite  party,  by  inducing  him 
into  a  course  of  conduct  he  would  not  otherwise  pursue/ 
Why  not,  also,  and  for  the  same  reason,  if  a  person  would 
avoid  a  contract  on  account  of  a  disability,  require  that 
it  should  be  done  with  reasonable  promptness  after  the 
disability  may  be  removed  ? 

If  a  party,  even  an  infant  of  years  of  understanding, 
according  to  some  decisions,  claiming  a  secret  title  to 
land,  stand  by  and  see  it  sold,  or  see  another  expend 
money  upon  it  in  the  belief  that  there  is  no  such  secret 
title,  and  the  party  claiming  knows  that  the  mone}^  is  so 
being  expended,  he  may  be  estopped  from  asserting  such 
secret  title.  Cannot  this  principle  be  properly  applied  in 
the  case  under  consideration  ? 

The  view  we  take  accords  with  the  authorities  cited  in 
Doe  v.  Abemathy^  supra,  and  would  seem  to  be  that  to 
which  the  Court  there  inclined.  It  accords  also  with  later 
decisions. 

In  Cresinger  v.  Lessee  of  Wdch,  15  Ohio  R.  156,  it  is 
held  that  lapse  of  time  for  a  less  period  than  twenty 
years,  **in  connection  with  other  facts  and  circumstances, 
may  amount  to  confirmation  of  the  deed  of  an  infiint.'' 
In  NofTis  v.  Vance,  3  Rich.  (S.  C.)  R.  164,  it  is  decided 
that  acquiescence  after  the  infant  arrives  at  matorit}', 
may  amount  to  confirmation;  and  in  Wallace's  Lessee  v. 
Leiois,  4  Harrington  (Del.)  R.  75,  it  is  said  this  privilege 
of  avoiding  his  contracts  by  an  iiifant  should  be  '*  used 
with  some  regard  to  the  rights  of  others,  and,  therefore, 
should  be  exercised  within  a  reasonable  time  after  full 
age,  having  regard  to  the  circumstances  of  each  particu- 
lar case  f  and  in  that  case  it  was  held  that  four  years* 
delay  amounted  to  an  unreasonable  time,  and  precluded 
the  party  from  avoiding  his  deed. 
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Per  Curiam. — The  decree  is  reversed  with  costs.    Cause  ^^T.J^' 

remanded,  with  instructions  to  the  Circuit  Court  to  dis- ^■- - 

miss  the  application  for  dower.  iu.a«d 

/.  fir.  Harvetf,  for  the  appellant.  Tbk  SxATt. 

C  C.  Navcy  for  the  appellees. 


WrLLARD  V.  The  State. 

An  indictment  for  retailing  spirituouB  liquor  charged  that  the  defendant 
unlavfoUj  bartered  and  sold,  Ac,  one  pint  of  spirituous  liquor,  but  did 
not  state,  in  terms,  that  the  quantity  sold  was  less  than  a  quart  HM, 
that  the  charge  was  sufficient 

On  the  trial  of  the  defendant  for  retailing,  he  offered  in  evidence  the  re- 
cord of  a  former  conviction  for  retailing,  as  evidence  6{  a  conviction  for 
the  same  offence,  but  the  evidence  given  at  that  trial  was  not  set  out  in 
that  record.  The  prosecuting  witness  testified  that  he  had  bought  liquor 
from  the  defendant  bj  a  less  quantity  than  a  quart  several  times,  but 
that  he  did  not  know  and  could  not  distinctly  recollect  that  the  time  to 
which  he  then  testified  was  any  other  or  different  from  the  time  testified 
to  by  him  in  the  said  case  in  which  the  defendant  had  been  convicted; 
but  he  further  stated  that  the  place  where  the  liquor  was  sold  was  sup- 
pUed  with  suitable  bottles,  liquors  and  fixtures  for  a  bar;  and  that  about 
the  time  of  the  selling  in  question,  for  a  period  of  four  weeks,  he  had 
drank  at  that  bar  habitually,  some  days  as  often  as  three  or  four  times  a 
day.  HM,  that  the  jury  were  authorised  to  infer  that  the  offence  chaiged 
was  diflierent  from  that  on  which  he  had  before  been  convicted. 

ERROR  to  the  Oibson  Circnit  Court.  nifrMfay, 

Stuart,  J. — This  was  an  indictment  for  retailing  spirit-  '^***"^*''  * 
uocis  liquors  without  license.    Trial  by  jury  and  verdict 
of  guilty.    Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  verdict. 
Two  errors  are  assigned. 
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Nov.  Tern,       The  fint  is,  overrnling  the  motion  to  quash  the  indict- 
_^^^'      ment 
Wiij^ftD         rpi^^  allegation  which  counsel  deem  defective,  is,  that 
The  8tatb.    WUlard  "  unlawfully  bartered  and  sold  one  pint  of  spirit- 
uous liquor,"  &c.    It  is  not  alleged,  in  so  many  words, 
that  the  quantity  sold  was  less  than  a  quart.     Bat  the 
allegation,  as  it  stands,  seems  sufficient.    A  pint  is  a 
measure  as  well  known  as  a  quart.    The  one  word  is 
quite  as  definite  as  the  other.     An  allegation  that  a  pint 
was  less  than  a  quart  could  not  be  more  explicit,  and 
was,  therefore,  unnecessary. 

If,  in  point  of  fact,  the  party  sold  the  pint,  not  sepa- 
rately, but  as  part  and  parcel  of  a  quantity  more  than  a 
quart,  to  the  same  person  at  the  same  time,  that  was 
matter  of  evidence  of  which  he  could  avail  himself  on 
the  trial.    The  motion  to  quash  was  properly  overruled. 

The  second  error  assigned  is,  overruling  the  motion  for 
a  new  trial.    The  evidence  is  all  set  out  in  the  record. 

It  appears  that  there  were  several  indictments  pending 
against  WUlard  at  the  same  term  of  the  Court,  for  vend- 
ing to  the  same  person,  on  one  of  which  he  had  been 
tried  and  convicted.  The  record  in  that  case  was  given 
in  evidence  in  the  case  at  bar  to  prove  a  former  convic- 
tion for  the  same  offence.  The  witness  testified  that  he 
had  bought  liquor  from  WiBard  by  a  less  quantity  than  a 
quart  several  times ;  but  that  he  did  not  know  and  could 
not  distinctiy  recoUect  that  the  time  to  which  he  then  tes* 
tified  was  any  o^her  or  difiereat  from  tiie  time  testified  to 
by  him  in  case  number  one,  in  which  WUlard  was  already 
convicted. 

The  witness  further  stated,  '^  that  the  place  where  the 
liquor  was  sold  was  supplied  with  suitable  bottles,  liquors 
and  fixtures  for  a  bar;  that  about  the  time  of  the  selling 
in  question,  for  a  period  of  four  weeks,  witness  had  drank 
at  that  bar  habitually,  some  days  as  often  as  three  or  four 
times  a  day.'' 

The  evidence  given  in  the  former  trial  was  not  set  out 
in  the  record  offered  in  evidence  for  the  purpose  of  show- 
ing a  former  conviction. 
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Whether  the  former  convictioa  was  made  out  waa  a  Nov.  Term, 

question  for  the  jury.    From  the  evidence  of   such  re-  '. — 

peated  violations  of  the  law,  the  inference  might  be  safely  ^^^^ 
indulged  that  the  offence  charged  was  different  from  that      Tatlob. 
on  which  he  had  before  been  convicted. 

Per  Curiam, — ^The  judgment  is  affirmed  with  costs. 

/.  O.  Janes  and  /.  E.  Blythe,  for  the  plaintiff. 

R.  A,  Riley,  N.  jB.  Taglor  and  /.  Cobum,  for  the  state. 


FiSHBR  V.  The  State.    Two  eases. 

ERROR  to  the  Oibson  Circuit  Court.  Tkurtdt^, 

Per  Curiam, — These  cases  were  submitted  on  the  same  ^'***'"*^  ^• 
brief  and  involve  the  same  principle  of  the  case  of  Wil- 
lard  V.  The  State,  supra;  and  for  the  reasons  there  given, 
are  affirmed  with  costs. 


Hand  and  Others  v.  Taylor. 

Section  5  of  article  7  of  the  confutation  of  1851 « which  requires  the  Supreme 
Court,  upon  the  decision  of  eyerj  case,  to  give  a  statement  in  writing  of 
each  question  arising  in  the  record  of  snch  case,  and  the  decision  of  the 
Coort  thereon,  appUss  only  to  cases  arising  under  that  constitution. 

Debt  by  the  marshal  of  the  V,  8,  for  the  district  of  Indiana,  upon  the  bond 
of  il.,  a  deputy  marshal,  for  his  taking  insufficient  replevin  bail  upon  an 
execution.  Plea,  that  the  bail  was,  at,  Ac.,  a  good  and  sufficient  free- 
holder, and  a  good,  able,  and  responsible  snrety,  isc,  Yeri^eation.  Re- 
VoL.  IV.— 48 
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Nor.  Term,       plicalion,  eonduding  to  the  cwmtrj.    HM,  that  the  burden  of  ptoof 
185S.  was  upon  the  plaintiff,  and  that  he  vaa  entitled  to  open  and  close  the 

Ha2C©  argument  to  the  juiy. 

▼.  A  plea  to  the  declaration  in  said  ease  was  to  the  e/Su^  following:  That  flie 

T  ATLoa.  ezeention-defeadsats,  at  the  time  the  writ  of  eieention  came  to  tim  hmsds 

of  A,  as  deputj,  were,  and  continued  to  be,  and  still  were  instdrenty  and 
no  part  of  the  judgment  conld  be  made  from  their  property,  on  the  exe- 
cution; and  that  A.,  in  executing  the  writ,  and  in  taking  said  B.  as  bail, 
acted  under  the  general  instnurtions  and  customary  practice  of  the  mar- 
shal, in  good  faith,  to  take  the  bestbail  he  could  get  for  the  benefit  of  the 
execution-plaintifiii,  if  the  bail  was  reputed  good;  and  that  A.  could  not 
get  other  or  better  bail  than  B.,  who  was  reputed  good;  and  that  he  &•«■ 
fide  took  B.  as  bail,  and  returned  the  bond  with  the  same  to  the  office, 
without  any  objection  from  the  marshal  or  the  execution-plainUili;  and 
that  after  the  nplerin  bond  iras  taken  and  returned,  the  execution-plain- 
tiib  accepted  the  same  and  issued  execution  thereon;  and  that  the  ac- 
tion against  the  marshal  and  sureties  [for  the  taking  of  said  baQ]  was 
tried  and  managed  in  all  its  parts  by  the  marshal  and  sureties,  a  jury 
was  improperly  waired  by  them,  and  A.  and  his  sureties  were  not  no- 
tified of  the  ssme,  and  requested  or  tendered  the  sole  and  exdnaiYe 
management  tbaeof;  and  after  said  decision  was  had  against  the  mar- 
shsl  and  sureties,  they  wholly  neglected  and  refused  to  take  the  case,  for 
final  decision,  to  the  Supreme  Court  of  the  U.  8.,  although  requested  to 
do  so  by  A.  and  his  sureties.  Terification.  Special  demurrer  for  dupli- 
ei^,  and  the  demurrer  snstained.  HM,  that  the  demumr  was  eonecdy 
sustained,  not  as  a  special  demurrer  for  duplicity,  but  as  a  general  de- 
murrer  for  insufficiency. 
In  an  action  upon  the  bond  of  a  deputy  marshsl  and  his  sureties  for  the 
taking  by  the  deputy  of  insufficient  bail  on  an  execution,  the  defendants, 
if  notified  of  a  suit  against  the  marshal  and  his  sureties  for  the  taking 
of  such  bail,  and  authorized  to  plead  and  offer  such  eyidenoe  in  defence 
of  the  action  as  they  may  desire,  are  concluded  by  the  amount  of  dam- 
ages recoyered  in  the  latter  suit 
Where  the  evidence  is  not  set  out  in  the  record,  it  will  be  presumed  that 
the  instructions  giren  to  the  jury  were  pertinent  and  applicable  to  the 


Tkmnday, 
Dteember  1. 


APPEAL  from  the  Marian  Circuit  Court. 

Stuart,  J. — Debt  by  Taylor  against  Hand  and  others, 
on  their  bond  conditioned  for  the  faithful  performance  of 
his  duties  as  deputy  marshal,  &;c.,  to  which  Hand  had 
been  appointed  by  Taj^r,  The  defendants  filed  thirty- 
three  pleas,  leading  to  issues  of  law  and  fact.  Trial  by 
jury.    Verdict  and  judgment  for  Taytor. 

The  declaration  contains  four  counts. 

The  first  alleges  that  Tojflar,  being  UniUd  Stales  mar- 
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shal  for  Indiana^  in  March^  1636,  appointed  Hohd  hia 
deputy,  who  executed  bond,  &;c.;  that  in  Mayy  1639,  Suy- 
cfom  recovered  judgment,  in  the  United  States  Circuit  Court, 
for  670  dollars  and  64  cents,  against  Lasselle  and  others; 
that  in  JunCy  1639,  execution  was  issued  and  delivered  to 
Hand  as  such  deputy,  to  be  executed ;  that,  though  there 
was  property,  &c.,yet  Hand  wrongfully,  without  levy  and 
without  making  the  money,  returned  the  execution  indorsed 
that  he  had  taken  replevin  bail,  &c.;  that  the  surety  on  the 
replevin  bond  was  not  responsible,  but  wholly  insolvent. 
Whereby  Suydamv/9^  unable  to  collect  his  judgment,  &c. 
That  TayloTy  as  marshal,  by  reason  of  the  acts  of  his 
deputy.  Handy  became  liable  to  pay,  and  was  actually 
compelled  to  pay  to  Suydamy  the  sum  of  1,192  dollars  and 
34  cents. 

The  second  count  contains  some  additional  partic- 
ulars. 

The  third  and  fourth  counts  are  similar,  with  the  addi- 
tional averment,  that  Hand  and  his  sureties  were  duly 
notified  of  the  pendency  of  the  suit  of  Suydam  v.  Toy- 
IcTy  &c. 

The  number  of  pleas  (thirty-three)  has  been  alreetdy 
alluded  to.  Such  an  array  of  points  to  be  decided,  sug- 
gested the  inquiry  how  far  the  constitutional  provision 
requiring  a  statement  of  each  question  arising  in  the  re- 
cord, and  the  decision  of  the  Court  thereon,  to  be  in 
writing,  extends.  For  if  that  provision  be  applicable  to 
this  case,  the  opinion  must  necessarily  occupy  a  large 
space  in  the  reports ;  and,  as  we  conceive,  very  unprofit- 
ably.  The  pleas  are  all  of  them  familiar  as  constituting 
the  chief  staple  of  defence  for  years.  The  learning  in- 
volved in  these  and  similar  pleadings,  is  a  story  thrice 
told  in  our  own  reports.  It  is  not  necessary  that  the  bar 
and  courts  of  IndiaTia  should  give  any  further  evidence 
of  their  familiarity  with  the  technicalities  of  the  system 
that  has  passed  away.  That  has  been  amply  attested. 
We  have  clung  to  the  ancient  forms  of  administering 
justice  in  Westminster  HaHy  with  a  persevering  accuracy 
perhaps  unparalleled  injudicial  history;  and  that^too, 
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Nov.  Terra,    long  after  they  had  been,  in  a  great  measure,  baniBhed 

! —  even  from  the  English  courts. 

Hakd  yf^  inquire,  then,  what  cases  are  embraced  in  the  coDBti- 

Tatlos.  tutional  provision  requiring  written  opinions.  If  that  pro- 
vision is  prospective,  then  the  cases  arising  under  the  old 
constitution  are  to  be  decided  as  heretofore,  in  writing  or 
otherwise,  in  the  discretion  of  the  Court.  So  that  the 
fifth  section  of  the  seventh  article  may  be  paraphrased 
thus:  The  Supreme  Court  shall,  upon  the  decision  of 
every  case  arising  under  this  constitution,  give  a  written 
statement,  &c.  The  provision  being  prospective,  is,  there- 
fore, inapplicable  to  the  present  case.  The  same  doctrine 
was,  in  substance,  declared  in  the  case  of  The  State  v. 
Barbee^  3  Ind.  R.  258.  There  it  was  held  that  sections 
twenty- two  and  twenty-three  of  the  fourth  article,  are  to 
be  construed  as  operating  prospectively.  No  good  rea- 
son is  perceived  why  this  sound  rule  of  construction  is 
not  equally  applicable  to  the  whole  instrument,  unless 
where  it  is  otherwise  expressly  provided. 

But  as  counsel  have  narrowed  down  the  controversy  to 
a  few  points,  and  waived  the  others,  we  will  briefly  notice 
them  in  their  order. 

The  first  is  as  to  the  right  to  open  and  close,  which,  it 
is  contended,  the  Court  erroneously  conceded  to  the  coun- 
sel for  Taylor.  The  question  is  made  on  the  eighteenth 
plea.  One  of  the  breaches  assigned  is,  that  the  replevin 
bail  was  insolvent.  The  eighteenth  plea  sets  up,  that 
the  replevin  bail  was,  at,  dtc,  a  good  and  sufficient  firee- 
holder,  and  a  good,  able  and  responsible  surety  for  the 
payment  of  the  amount  demanded,  &c.,  concluding  with 
a  verification.    Replication  concluding  to  the  country. 

On  whom  lay  the  burden  of  proving  this  issue  ?  Clearly 
on  the  plaintifif,  Taylor,  It  was  indispensable  to  his  re- 
covery to  prove  the  insolvency  of  the  replevin  bail;  for 
that  was  the  substance  of  the  breach  assigned.  The  plea 
does  not  relieve  Tetj^r  from  that  necessity.  For  it  is 
not  a  plea  in  bar :  it  does  not  confess  and  avoid.  It  re- 
quires no  proof  to  support  it  until  the  plaintifif  has  es- 
tablished the  substance  of  the  breach.    It  is  a  mere 
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informal  denial  of  that  breach:  the  plaintiff's  proposi- 
tion 18  denied  by  affirming  the  contrary  to  be  true.  Such 
pleading  could  not  change  the  position  of  the  parties 
from  wh£kt  it  would  have  been  had  the  insufficiency  of  the 
bail  been  directly  denied.  The  plaintiff,  then,  having  the 
initiative  in  the  evidence^  was  entitled  to  the  opening  and 
close. 

The  case  of  Jackson  v.  Pittsford,  8  Blackf.  194,  referred 
to  by  counsel,  does  not  seem  to  support  his  position.  On 
the  contrary,  it  only  decides  that  when  there  are  several 
issues,  and  the  proof  of  any  one  of  them  devolves  on  the 
plaintiff,  he  is  entitled  to  the  opening  and  close. 

The  second  point  insisted  upon  by  counsel  for  Hand,  is, 
that  the  Court  erred  in  sustaining  the  demurrer  to  the 
fourteenth  plea. 

The  plea  is  in  these  words,  viz.:  that  'Hhe  said  execu- 
tion-defendants at  the  time  the  said  writs  of  execution 
(which  were  one  and  the  same  writ)  came  to  the  hands  of 
the  said  Hand  as  such  deputy,  were,  and  continued  to  be, 
and  still  are  insolvent,  and  no  part  of  said  sums  of  money 
could  be  made  from  their  property,  on  such  execution; 
and  the  said  Hand,  in  executing  such  writ  and  in  taking 
said  Dillon  as  bail,  acted  under  the  general  instructions 
and  customary  practice  of  the  said  Taylor,  his  principal, 
in  good  faith,  to  take  the  best  bail  he  could  get  for  the 
benefit  of  the  execution-plaintiffs,  if  such  bail  was  re- 
puted good.  And  the  defendants  aver,  that  said  Hand 
could  get  no  other  or  better  bail  than  said  DiUon,  who 
was  reputed  good,  and  that  he  bonajide  took  said  Dillon 
as  such  bail,  and  returned  the  bond  with  the  same  to  the 
office,  without  any  objection  whatever,  either  from  Taylor 
or  said  plaintiffs  in  execution;  and  the  defendants  further 
aver,  that  after  said  replevin  bonds  (which  are  one  and 
the  same  bond)  were  taken  and  returned,  the  said  plain- 
tiff in  execution  accepted  the  same  and  issued  execution 
thereon .  And  the  defendants  further  aver,  that  said  action 
against  the  said  Tai^r  and  sureties  was  tried  and  managed 
in  all  its  parts  by  said  Taylor  and  sureties,  a  jury  was 
improperly  waived  by  them,  and  the  said  Hand  and  sure- 
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Not.  Term,  ties  were  not  notified  of  the  same  and  requested  or  tender- 
ed  the  sole  and  exclusive  management  thereof;  and  after 
said  decision  was  had  against  the  said  Taylor  and  sare- 
ties,  they  wholly  neglected  and  refused  to  take  the  case 
for  final  decision  to  the  Supreme  Court  of  the  Unilcd 
States^  although  requested  to  do  so  by  said  Hand  and  his 
sureties.  And  this  they  are  ready  to  verify,  and,  therefore, 
pray  judgment,  &c." 

The  demurrer  to  this  plea  was  special  for  duplicity, 
and  that  it  was  argumentative,  with  specifications.  It  is 
not  so  clear  that  the  special  demurrer  was  well  taken. 
According  to  the  general  current  of  authorities,  a  plea, 
to  be  bad  for  duplicity,  should  contain  at  least  two  sub- 
stantive matters  of  defence,  either  of  which,  if  sepa- 
rately well  pleaded,  would  constitute  a  good  bar  to  the^ 
action.  Porter  v.  Brachenridge,  2  Blackf.  885. — 5  id. 
451. — 8  id.  270.  So  it  seems  the  pleading  will  be  double 
which  contains  several  answers,  even  if  the  matter  be 
ill  pleaded.  Gould's  PI.  427.— Steph.  PI.  259.— Purssord 
V.  Peek,  9  Mees.  and  Welsby  196.  But  it  will  be  other- 
wise, says  Stephen,  if  the  matter  pleaded  be  immaterial, 
or  a  necessary  inducement  to  another  allegation,  or  if 
the  whole  taken  together  constitute  but  one  proposition 
or  entire  point. 

A  distinguished  living  authority  in  special  pleading, 
has  called  our  attention  to  a  decision  of  Lord  Denman^ 
seemingly  at  variance  with  the  rule.  In  Wiight  v.  WattSy 
43  Eng.  Com.  Law  R.  645,  Denman  held  that  a  second 
good  defence  in  the  same  plea  was  not  necessary  to  mak^ 
it  double ;  it  was  sufficient  that  the  defendant  appeared 
to  treat  the  matter  pleaded  as  affording  a  defence.  But, 
on  examination,  the  facts  do  not  support  the  position; 
they  constitute  a  double  defence ;  and  so  they  were  re- 
garded by  other  members  of  the  Court.  Weightman,  J., 
delivers  his  opinion  in  the  same  case,  thus :  "  There  are 
clearly  two  defences.  The  defendant's  counsel  cites  cases 
to  show  that  one  of  these  is  ill  pleaded ;  but  that  does 
not  save  the  plea  from  being  double."    The  rule  as  here- 
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tofore  understood,  seeniB,  therefore,  to  remain  unimpaired.   ^(^^^  '^^^^' 
Let  us  apply  that  rule  to  the  fourteenth  plea.  '- — 

The  insolvency  of  the  execution-defendants,  if  avail-  ^^ 

able  either  as  a  defence  or  in  mitigation  of  damages,  was  Taylor. 
so  in  the  action  by  Suydam  v.  Taylor.  But  it  is  not  ad- 
missible between  Taglor  and  Hand.  The  allegation  that 
he  acted  in  good  faith,  does  not  seem  either  material  or 
issuable.  The  issue  of  execution,  instead  of  operating 
as  an  acceptance  of  the  bail,  was  but  the  exercise  of 
proper  diligence  on  the  part  of  Suydam.  It  was  a  prudent 
step,  favorable  to  Harid  and  his  sureties ;  but  it  imported 
nothing  which  could  avail  them  in  this  defence.  That 
Tayfor  waived  a  jury,  failed  to  appeal,  &c.,  seems  wholly 
immaterial.  It  is  not  anywhere  alleged  that  Hand  fur- 
nished Taylor  with  any  matter  of  defence  sufficient  to 
bar  Saydam^s  action  in  whole  or  in  part,  which  Taylor  had 
failed  or  refused  to  plead.  Hand  and  his  sureties  having 
had  notice  of  the  suit  in  which  Tai^  was  amerced  for 
the  delinquency  of  his  deputy,  we  do  not  see  how  he  can 
set  up  any  matter  here  which  he  might  have  pleaded 
in  bar  or  offered  in  mitigation  of  damages  in  Suydam  v. 
Taylor, 

It  is  conceived  that  duplicity  is,  therefore,  not  the  chief 
defect  of  this  plea;  for  there  are  not  two  substantial  mat- 
ters of  defence  set  up  in  bar.  As  little  do  they  form  a 
connected  proposition,  supporting  each  other  and  tending 
to  establish  an  entire  defence.  So  that  as  the  matters 
pleaded  do  not  either  singly  or  collectively  constitute  a 
good  bar  to  the  action,  the  demurrer  was  correctly  sus- 
tained, not  as  a  special  demurrer  for  duplicity,  but  as  a 
general  demurrer  for  insufficiency. 

The  twenty-eighth  and  thirty-second  pleas  relied  upon 
by  counsel,  are,  in  substance,  as  far  as  they  go,  identical 
with  the  fourteenth  plea.  The  analysis  and  conclusion 
in  that,  are  applicable  to  these. 

The  last  point  relates  to  the  instructions  given  and  re- 
fused. The  following  instruction  given  by  the  Court  is 
excepted  to,  viz. : 

If  the  jury  find  for  the  plaintiff  upon  the  issues  made 
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Nov.  Term,    on  the  pleas,  the  defendants  are  concluded  as  to  damages 

'. —  by  the  judgment  against  Tailor  and  his  sureties  in  evi* 

^^'^'^       dence,  &c. 
Tatlor.  It  is  contended  that  this  is  not  the  law  as  against  the 

sureties  of  Hand,  and,  therefore,  the  judgment  should  be 
reversed.  On  this  point  several  authorities  are  cited — 
one  from  our  own  reports,  TTie  State  on  the  relation  of 
Fellows  V.  Johnson  et  al,^  which  has  been  carefully  consi- 
dered. That  was  an  action  against  the  sheriff  and  his 
sureties,  on  his  official  bond.  The  sheriff  not  having  been 
served,  his  sureties  alone  were  on  trial.  It  was  held  that 
the  sureties  of  the  sheriff  were  liable  only  for  the  damages 
actually  sustained  by  Fellows,  the  relator.  1  Ind.  R.  158. 
This  is  the  law,  and  has  a  marked  application  to  this 
case.  The  sureties  of  Hand  were  liable  only  for  the  dam- 
ages sustained  by  Tayhr,  Hand  and  his  sureties  having 
bad  notice  of  the  suit  of  Suydam  v.  Tojifor,  are  presumed 
to  have  furnished  such '  evidence  on  that  trial  as  limited 
the  recovery  against  Taj^  to  the  damages  actually  sus- 
tained by  Suydam.  '  The  judgment  against  Tayior  being 
caused  by  Hand^s  delinquency  and  misfeasance  as  deput}^ 
marshal,  no  valid  defence  being  put  into  the  hands  of 
Taylor  by  his  deputy,  becomes,  as  between  Taylor  and 
Hand,  a  matter  adjudicated,  behind  which  Hand  and  his 
sureties  shouil  mot  be  permitted  to  go.  If  Hand,  or  his 
sureties,  paid  Che  judgment  against  Taylor  to  Suydam, 
since  the  recovery,  that  would  be  another  question.  Oth- 
erwise, the  recovery  against  Taylor  is  the  measure  of  his 
damages .  The  instruction  given  implies  all  that  is  claimed 
by  the  defence,  and  properly  points  the  jury  to  the  sources 
of  evidence,  should  they  find  for  Taylor.  As  the  evidence 
y  ^  .  .'"  *"'  is  not  set  out,  we  must  presume  the  instruction  pertinent 
^\i>  '  •  •',*,..  p^^  applicable  to  the  case  made;  and  so,  correctly  given. 
•  f  ^  *f  ^reenl.  s.  589.— 12  Mass.  R.  163. 

/The  exception  taken  to  the  refusal  of  instructions,  has 
:,  .  already  been  anticipated  in  examining  the  fourteenth 

lea. 


^e 
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Per  Curiam. — The  judgment  ia  affirmed,  with  5  per   Nor.  Term. 
cent,  damages  and  costs.  '. — 

O.  H.  Smith,  S,  Yandes,  H.  Broum  and  H.  C.  Newcamb,      ^'"-^^ 
for  the  appellants.  Dknnib. 

J.  Morrison  and  8.  Memory  for  the  appellee. 


GiLLUM  V.  Dennis. 

If  A.  promises  B.  to  do  a  particular  thing  for  B.,in  consideration  of  some- 
thing to  be  done  by  B.  upon  the  happening  of  a  particular  erent,  and 
such  erent  may  happen  before  the  thing  can  be  performed  by  A.,  the 
undertakings  of  the  parties  are  independent. 

If  A.,  hoireTer,  sues  B.  on  his  part  of  the  contract,  after  the  time  fixed  for 
the  performance  by  B,  of  his  part  has  elapsed,  the  case  ia  in  the  same 
'  condition  as  if  the  undertakings  had  been  dependent. 

A  full  and  faithful  compliance  with  a  contract  is  required  by  the  rule  that 
an  agreement  must  be  performed  according  to  its  terms  as  understood 
and  assented  to  by  the  parties. 

A.  undertook,  for  a  sufRcient  consideration,  to  keep  four  children  of  B., 
for  two  years,  and  to  board  and  clothe  them.  Heldf  that  the  parties 
must  be  presumed  to  hare  intended  that  the  boarding  and  clothing,  <&c., 
were  to  be  suitable  to  ^.'s  condition  in  life,  and  in  accordance  with  the 
usages  of  the  society  in  which  he  and  his  family  moTed. 

ERROR  to  the  Clinton  Circuit  Court.  l!*"*'*^'^', 

_  _        _,,„  ,    »>        .     .  .  Deeemberl, 

Davison,  J. — OiUum  sued  Dennis  m  assumpsit  upon  a 
contract  in  writing,  «f  A  to  ^ 

The  declaration  contains  tivo  counts.    The  first  stay^^fc^^        <) 
the  contract  in  accordance  with  its  legal  effect.    The  %-^^        xtfUlAVA 
cond  sets  it  out  in  fuse  verba.    The  contract,  after  statirli  VtJ  CM'^ 
the    names  of  the  parties,  proceeds — That  the  abov»  kUf  • 

named  Jesse  Dennis^  &c.,  does  obligate  himself,  &c.,  t\   l^lV*^  ^ 

give  the  said  Robert  T.  OiUum,  &c.,  all  the  produce  he  can 
raise  on  the  place  or  tract  of  land  owned  by  said  DenniSy 
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dLc.,  for  the  term  of  two  years  from  date;  also  a  roan 
horse  and  25  dollars  in  money;  and  also  one-fourth  of 
all  the  profits,  after  all  the  expenses  deducted  out,  of  the 
expedition  to  California  of  the  said  Jesse  Dennis.  And 
the  said  Robert  T.  OiUtLm^&c.^  does  obligate  himself,  &c., 
to  keep  the  four  children  (naming  them)  of  said  Dennis 
for  the  term  of  two  years  from  date,  for  the  above-named 
consideration,  &c.,  to  board  and  clothe  said  children,  ordi- 
nary wear  and  unavoidable  accidents  excepted. 

The  contract  is  dated  February  13,  1849.  This  suit  wna 
instituted  on  the  30th  of  August,  1851.  It  is  averred  that 
Dennis,  at  the  date  of  the  contract,  was  desirous  of  pro- 
ceeding to  Califojmia;  that  after  making  it,  he  completed 
his  contemplated  expedition  and  realized  therefrom  large 
profits,  after  deducting  expenses,  &c.;  that  the  plaintiff 
performed  the  contract  on  his  part,  &c.  The  breach  as- 
signed is  the  non-payment  of  the  25  dollars,  and  the  re- 
fusal of  Dennis  to  account  for  and  pay  over  to  the  plaintiff 
the  one-fourth  of  the  profits  of  the  expedition,  Sec. 

Plea,  non  assumpsit.  Verdict  for  the  defendant.  Mo- 
tion for  a  new  trial  overruled,  and  judgment  on  the  ver- 
dict. 

The  Court  instructed  the  jury  as  follows :  "  That  the 
undertakings  of  the  defendant  in  the  agreement  sued  on 
are  dependent,  and  not  independent.  That  to  entitle  the 
plaintiff  to  recover,  he  must  prove  to  the  satisfaction  of 
the  jury  his  full  and  faithful  performance  of  his  part  of 
the  agreement.  That  by  this  agreement  the  plaintiff 
took  upon  himself  the  duties  of  a  father  to  the  children 
named  in  the  agreement,  and  was  bound  to  furnish  them 
board,  clothing,  lodging,  and  everything  else,  and  in  every 
way  take  care  of  and  provide  for  them  in  the  same  man- 
ner that  a  good  father,  having  the  means,  would  for  his 
own  children,  without  reference  to  the  circumstances  in 
life  of  either  of  the  parties  to  the  agreement." 

Three  objections  are  raised  to  this  instruction : 

1 .  Because  it  assumes  that  the  undertakings  of  the  par- 
ties are  dependent. 

2.  Admitting  that  they  were  so,  still  it  was  not  incum* 
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bent  on  the  plaintiff  to  prove  a  full  performance  of  his   Not.  Term, 
contract.  !_ 

3.  Because  an  erroneous  construction  was  placed  on 
the  plaintiff's  duties,  &c. 

The  agreement  stipulates  that  Dennis  should  at  once 
deliver  possession  of  the  property  and  pay  the  25  dollars. 
Upon  the  completion  of  his  expedition  to  California^  he 
was  bound  to  pay  over  one-fourth  of  the  profits,  &c.  The 
termination  of  that  ezpedition  was  indefinite  in  point  of 
time.  It  might  have  terminated  before  it  was  possible  for 
Gillum  to  perform  the  agreement  on  his  part.  This  shows 
that  the  undertakings  wei;e  independent.  Addison  on 
Cont.  202. 

But  this  view  does  not  affect  the  instruction.  The 
plaintiff  failed  to  sue  until  the  period  within  which  he 
was  to  perform  had  expired.  Hence,  this  case  stands  on 
the  same  ground  on  which  it  would  have  stood  had  the 
promises  been  dependent.    7  Blackf.  408. 

As  to  the  mode  of  performance,  the  rule  is,  "that  an 
agreement  must  be  performed  according  to  its  terms,  as 
understood  and  assented  to  by  the  parties."  Story  on 
Cont.  404.  A  full  and  faithful  compliance  with  a  con- 
tract, comes  within  the  rule  just  stated.  In  our  opinion, 
the  instruction,  in  that  respect,  was  not  erroneous. 

The  third  objection  is  well  taken.  The  language  used 
by  the  Court  relative  to  the  duty  imposed  on  the  plaintiff, 
does  not  express  the  meaning  of  the  contract.  Without 
attaching  any  importance  to  the  terms,  "  ordinary  wear," 
&c.,  we  think  that  boarding  and  clothing,  &c.,  suitable  to 
the  defendant's  condition  in  life,  and  in  accordance  with 
the  usages  of  the  society  in  which  he  and  his  family 
moved,  was  intended  by  the  parties.  The  position  as- 
sumed by  the  Court,  that  the  plaintiff  was  bound  to  fur- 
nish board,  &c.,  "  without  reference  to  the  circumstances 
in  life  of  either  of  the  parties,"  cannot  be  sustained. 
Therefore,  that  branch  of  the  instruction  was  erroneous, 
and  the  judgment  must  be  reversed. 
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Nov.  Terra,       p^  Curiam, — The  judgment  is  reversed  with  costs. 

—  Cause  remanded,  &c. 

Sfkakman        J  p  g^^  ^^^  ^  j^^^^  g^j.  ^^  plaintiff. 

Sfrakmaw.        jy.  s.  Lane  and  S.  C.  Willson,  for  the  defendant. 


Speakman  and  Others  v.  Spearman  and  Others. 

A.  being  smed  of  the  undmded  three-Courths*  and  his  wife  of  the  andi- 
Tided  one-foarth,  of  a  tract  of  land,  they  conreyed  it  to  B.  The  Imtter 
gave  his  notes  for  the  j^urchase-monej  payable  to  A.,  and  a  mortgage  to 
A,  to  secure  the  payment  of  the  notes.  B.  also  executed  a  bond,  ▼iief«- 
by  he  bound  himself  to  re-conyey  the  land  to  A.  if  he  failed  to  make  the 
first  payment,— A.  having  the  right,  in  case  of  such  failure,  to  cmneel 
the  contract  and  take  back  the  land  to  himself.  B.  having  failed  to 
make  the  first  payment,  and  become  a  bankrupt,  A.  filed  a  bill  against 
his  assignee  in  bankniptcy..  dbc,  setting  up  the  contract  and  praying  for 
a  re-conveyance  of  the  land,  and  the  Court  rendered  a  decree  that  the 
assignee  should  convey  the  land  to  A,,  which  he  did.  HM,  tliat  upon 
■  failure  to  make  the  first  payment,  the  property,  by  virtue  of  the  bond,  vest- 
ed in  equity  in  A.,  and  not  in  A.  and  wife  according  to  their  original  inte- 
rests therein. 

Thurtday,  ERROR  to  the  Dearbom  Circuit  Court. 

Davison,  J. — Bill  in  chancery.  The  complainants  were 
the  children  of  Step/ien  S.  Speakman  and  Mary,  his  first 
wife,  both  of  whom  are  deceased.  Sarah  Speakman^  his 
second  wife,  and  their  children,  being  the  issue  of  the 
second  marriage,  are  the  defendants. 

The  cause  was  submitted  on  the  bill,  answers,  exhibits 
and  depositions.  The  Court,  upon  final  hearing,  dis- 
missed the  bill. 

The  facts  are  believed  to  be  as  follows : 

Stephen  S.  Speakman  owned  the  undivided  three-fourths, 
and  Mary^  his  first  wife,  the  undivided  one- fourth  of  a  tract 
of  land  in  Dearborn  county.  They  sold  and  conveyed  it 
to  one  Thomas  Fdbre.    At  the  time  of  the  conveyance, 
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FoBnre  gave  his  notes  for  the  purchase-money,  being  7,150   Nov.  Term, 

dollars,  payable  to  the  said  Speakman,    A  mortgage  was ^ — 

also  given  to  him,  to  secure  the  payment  of  the  notes;  SwAJtMA» 
and  FUbre  executed  a  bond,  whereby  be  bound  himself  SnsAmc^^r. 
not  to  cut  timber,  &c.,  and  to  re-convey  the  land  to 
Speakman  if  he  failed  to  make  the  first  payment;  Speak- 
man  having  the  right,  in  case  of  such  failure,  to  cancel 
the  contract  and  take  the  land  back  to  himself,  should  he 
desire  to  do  so.  Fdbre  failed  to  pay  any  part  of  the  pur- 
chase-money, but  applied  for  and  obtained  the  benefits 
of  the  bankrupt  law;  and  one  Henry  Walker  became  his 
assignee  in  bankruptcy.  Speakman  filed  his  bill  in  chan- 
cery against  Walker^  the  assignee,  &c.,  and  others,  in 
which  he  set  up  the  aforesaid  sale,  mortgage  and  bond, 
averred  the  non-payment  of  the  purchase-money,  and 
prayed  the  Court  to  decree  a  re-conveyance  of  the  land 
to  him,  and  for  general  relief,  &c.  A  decree  passed  di- 
recting Walkery  the  assignee,  &g.,  to  convey  the  land  to 
Speakman^  in  accordance  with  the  stipulation  in  Fdbre'^s 
bond;  which  was  done.  The  contracts  relative  to  the  sale 
of  the  land  were  made  in  1830.  Mary  Speakmrni  died  in 
1841,  and  the  proceedings  in  chancery  took  place  in 
1843. 

The  present  bill  prays  that  one  equal  undivided  one- 
fourth  of  said  land  be  set  apart  to  the  complainants  as 
heirs,  &c.,  of  said  Mary^  or  that  it  be  sold  for  the  payment 
of  the  purchase-money,  or  such  portion  thereof  as  may 
be  coming  to  them. 

Stq)?ien  S,  Speakman  died  seized  of  the  premises.  Then, 
the  inquiry  arises :  What  are  the  respective  rights  of  the 
parties?  Are  the  plaintiffs  entitled  in  equity  to  one- 
fourth  of  the  land  in  right  of  their  mother,  or  does  the 
whole  tract  descend  equally  to  all  his  children?  The 
effect  of  the  conveyance  to  Fhlbrey  and  of  bis  contract  to 
re-convey  must  govern  the  solution  of  this  question.  By 
the  deed  from  Speakman  and  wife,  the  whole  legal  and 
equitable  title  to  the  land  described  in  it,  vested  in  the 
grantee.  TalboU  v.  Dennis^  I  Ind.  R.  471.  It  must  be 
conceded  that  the  notes  and  mortgage  were  Spcakman^s 
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property.  Had  he  died  intestate  while  he  possessed  them, 
they  would  have  passed  to  his  administrator.  Goote  on 
Mort.  529.  What,  then,  was  the  purpose  of  the  bond? 
It  stipulates  that  FoBfrCy  in  case  he  failed  to  pay  the  first 
note,  should  re-convey  the  premises  to  Speakman^  should 
he  desire  a  conveyance.  SpecJanan  also  reserved  the  right 
in  the  event  of  such  failure,  to  cancel  the  contract  and 
take  the  land  back  to  himself.  What  was  intended  by 
this  reservation  is  not  obvious.  Nor  is  it  an  important 
inquiry  in  this  case.  The  contract  of  sale  never  was 
cancelled,  in  the  legal  import  of  that  term.  Had  it  been 
cancelled,  or  had  a  re-conveyance  been  made  to  both 
vendors,  then  the  title  would  have  been  left  as  it  stood 
before  the  sale ;  but  this  has  not  been  done.  The  deed 
from  Speakman  and  wife  was  not  affected  by  the  decree 
directing  a  conveyance  to  him.  It  is  still  in  force,  and 
constitutes  a  link  in  the  chain  of  title  to  the  premises. 
This  could  not  be  so,  if  it  was  cancelled. 

The  plaintiffs  insist  there  is  but  one  question  in  the 
case.  It  is  this :  If  tenants  in  common  convey  land  be- 
longing to  them,  and  the  grantee,  at  the  time  of  the  con- 
veyance, stipulates  in  writing,  that  if  the  purchase-money 
be  not  peud  by  a  day  named,  the  contract  shall  be  can- 
celled, and  that  he  will  re-convey  the  land  to  one  of  the 
tenants  in  common,  and  the  contract  is  accordingly  can- 
celled and  the  land  re-conveyed  to  such  tenant,  whether 
such  conveyance  does  not  inure  to  the  benefit  of  both? 
The  position  assumed  in  this  inquiry  does  not,  in  oar 
opinion,  apply  to  the  case  before  us.  The  contract  of 
sale  to  FoUn-e  never  was  cancelled.  And  whether  sach 
conveyance  would  so  inure  might  depend  on  the  terms  of 
the  stipulation  as  understood  and  assented  to  by  the  par- 
ties. In  this  case,  Mary  Speakman  was  a  party  to  the 
sale  and  conveyance  of  the  land.  Therefore,  it  must  be 
presumed  that  she  knew  of,  and  assented  to,  the  contract 
of  re-conveyance.  There  is  nothing  in  the  record  tend- 
ing to  rebut  this  presumption.  Then  she  intended  just 
what  the  whole  contract  imports,  viz.:  if  Fdbre  failed  to 
make  the  first  payment,  Speakman  was  to  have  the  land 
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in  fee,  in  lieu  of  the  purchaae-money;  or  if  a  conveyance   ^^'  Term, 

of  it  was  not  desirable,  he  might  enforce  payment  of  the  '-. . 

notes  and  mortgage.  Coopk* 

Bat,  it  seeoifl  to  us,  the  law  arising  upon  the  facts  pre-  Buttxwisld. 
sented  by  the  record,  is  folly  stated  in  TalboU  v.  Dennis^ 
stqnn.    That  case  is  in  point.    And  upon  its  authority 
the  decree  of  the  Circuit  Court  must  be  aflSirmed. 

Per  Curiam. — ^The  decree  is  af&rmed  with  costs. 

/.  SiilUvaTiy  for  the  plaintiffs. 

P.  Ly  Spooner,  for  the  defendants. 


CoOPES  V.  BUTTERFIELO. 

A  court  of  chancery  yriU  not  interfere  to  correct  a  clerical  mistake  made  hj 
the  clerk  in  enteringa  judgment  of  a  court  of  law;  nor  to  restrain  proceed* 
ings  for  tke  enfoicement  of  the  jttdgmept--«Kcept  that  perhaps,  in  a 
case  of  emergency,  where  an  execution  has  issued  in  yacation  and  a  levy 
and  sale  are  threatened,  a  temporary  injunction  might  be  granted  to  re- 
strain the  proceedings  until  the  next  term,  to  give  the  party  an  opportu- 
nity to  make  his  application  to  the  Coart  that  rendered  the  judgment  to 
correct  the  alleged  mistake. 

ERROR  to  the  Allen  Circuit  Court.  ^rWay, 

RoACHE,  J. — BuUetfield  filed  a  bill  in  chancery  against 
Cooper^  and  one  Johnson^  who  died  pending  the  suit,  for 
the  purpose  of  obtaining  an  order  restraining  them  from 
levying  an  execution  issued  upon  a  judgment  at  law. 

The  bill  alleges,  that  at  the  Jul}^  term,  1846,  of  the 
Al/en  Circuit  Court,  the  State  of  Indiana f<in  the  motion  of 
Cooper  and  Johnson^  had  an  attachment  for  an  alleged 
contempt  issued  out  of  said  Court,  and  served  on  the 
complainant,  from  which  he  was,  at  the  same  term,  dis- 
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Nov.  Term,   charged  mthout  the  payment  of  coets.    The  ground  of 

—         —  the  relief  sought  for  was,  that  the  clerk,  in  making  the 

CooFEE     *entry  on  the  record,  by  mistake,  entered  up  a  judgment 

BuTTEEPiELD.  agaiost  the  complainant  for  the  costs  of  the  attachment; 

and  that  Cooper  and  Johnson  had  caused  an  execution  to 

be  issued  on  such  erroneous  judgment,  and  placed  in  the 

hands  of  the  sheriff  for  collection. 

An  injunction  was  granted  by  the  president  judge  in 
vacation.  At  the  subsequent  term,  the  defendants  below 
moved  a  dissolution,  but  the  motion  was  overruled. 

The  defendants  then  answered,  denying  all  the  substan- 
tial parts  of  the  bill,  and  insisting  that  the  judgment  was 
correctly  entered. 

The  cause  went  to  a  hearing,  and  the  injunction  was 
made  perpetual. 

This  was  erroneous.  If  the  entry  were  erroneous,  the 
Court  which  rendered  the  jadgment  had  ample  power  to 
correct  it.  The  bill  alleges  no  reason,  and  the  evidence 
shows  none,  why  the  complainant  below  could  not  have 
availed  himself  of  the  power  of  the  Court  of  law,  to  cor- 
rect the  mistake,  if  any  could  be  shown  to  exist,  accord- 
ing to  the  usage  and  practice  of  that  Court.  He  might 
have  made  his  motion  for  that  purpose,  and,  if  improperly 
overruled,  this  Court  was  open  to  him  to  revise  die  deci- 
sion. A  court  of  chancery  will  not  interfere  to  correct  a 
clerical  mistake  made  by  the  clerk  in  the  entry  of  a  judg- 
ment of  a  court  of  law ;  nor  to  restrain  proceedings  for 
the  enforcement  of  such  judgment.  3  Dan.  Ch.  F^. 
1840.— /Zaium  v.  Shortridge,  2  Blackf.  480.— TA^  SuUe 
Bank  of  Indiana  v.  Young  and  others,  2  Ind.  R.  171. 

In  case  of  an  emergency,  when  an  execution  was  issued 
in  vacation,  and  a  levy  and  sale  were  threatened,  it 
would,  perhaps,  be  competent  to  grant  a  temporary  in- 
junction to  restrain  the  proceedings  until  the  next  term, 
to  give  the  party  an  opportunity  of  making  his  applica- 
tion to  the  Court  rendering  the  judgment,  for  the  correc- 
tion of  the  alleged  mistake. 

Per  Curiam, — The  decree  is  reversed  with  costs. 

JET.  Coopei\  for  the  plaintiff. 

W.  Marchy  for  the  defendant. 
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Slevin  and  Others  v.  Morrow  and  Others.  % 

A  creditor  who  receives  the  ootes  of  third  persons,  properly  indorsed  to 
him,  as  collateral  seciiritj  for  a  debt,  knowing  the  makers  to  be  in  doubtful 
circumstances,  is  bound  to  use  reasonable  diligence  to  collect  them,  or 
show  some  excuse  for  not  doing  so,  but  extraordinary  diligence  is  not 
requireil. 

If  the  creditor,  through  his  laches,  fails  to  realize  the  money  on  the  notes, 
the  debtor  has  the  right  to  treat  the  notes  as  a  satisfaction,  so  far  as  they 
go,  of  the  debt.  "^ 

The  finding  of  the  Court,  sitting  as  a  jury,  is  conclusive  in  the  absence  of 
a  clear  preponderance  of  evidence. 

ERROR  to  the  Franklin  Circuit  Court.  FHdav, 

RoACHE,  J. — Debt  by  the  plaintiffs  in  error  against  the 
defendants^  on  two  promissory  notes.  Plea,  the  general 
issue,  with  an  agreement  to  give  in  evidence  under  it  all 
matters  which  could  be  proved  under  any  special  plead* 
ing. 

Trial  by  the  Court,  which  found  for  the  defendants. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  over- 
ruled, and  judgment  on  the  finding. 

It  appears  from  the  evidence,  which  is  set  out  in  a  bill 
of  exceptions,  that  the  defendants  placed  two  notes  in 
the  plaintiffs'  hands,  the  proceeds  of  which,  when  col- 
lected, were  to  be  applied  to  the  payment  of  the  notes 
sued  on.  The  first  note  was  on  one  Wright,  and  was 
given  to  them  on  the  15th  of  June,  1848.  In  Janvxiry  or 
Feln^uaryy  1849,  a  second  note  on  one  LoveU,  for  400  dol- 
lars, was  transferred.  Both  notes  were  indorsed  in  blank 
by  the  defendants,  for  the  purpose  of  enabling  the  plain- 
tiffs to  collect  them.  Shortly  after  receiving  the  first  note 
on  Wrighty  the  plaintiffs  called  on  him,  and  received  no 
money,  but  were  promised  payment  at  a  futare  time.  No 
further  attempt  to  collect  it  is  shown.  At  the  time  of  the 
trial  below,  Wrig/U  had  died  insolvent.  No  steps  seem 
to  have  been  taken  to  collect  the  Lovdl  note. 

The  defendants  insist  that  bolh  Wright  and  Lovell  were 

solvent  at  the  time  of  the  transfer  of  the  n^tes,  and  for 
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No7.  Term,   sometime  afterwards,  and  that  the  plaintiffs  might  have 
"Realized  the  amounts  by  using  proper  diligence. 
Slevin     J^  On  this  pointy  the  testimony  was  somewhat  conflicting.  * 


V. 


-^real 


MosBow.  Wright  was  the  owner  and  master  of  a  canal-boat  on 
th^  White  Water  VaUey  canal,  and  was  at  OtJidnnafi, 
where  the  plaintiffs  resided,  several  times  after  the  note 
wa4  transferred. 

L^vdl  was  in  embarrassed  circumstances,  but  had  some 
property  in  his  hands ;  had  a  mill  and  was  manafactnr- 
ing  lumber.  The  plaintiffs  do  not  appear  to  have  ever 
called  on  him,  or  made  any  attempt  to  collect  the  money 
on  his  note.  In  the  spring  of  1850,  Lovell  went  to  CeM- 
fomiay  and  left  no  property  whatever. 

It  is  further  in  proof,  that  at  the  time  the  note  on  hatdl 
was  transferred,  the  defendants  told  the  plaintiffs  that  he, 
Lovelly  had  been  unfortunate,  and  lost  a  great  deal,  but 
was  an  energetic  man,  and  would  struggle  harder  to  pay 
the  note  when  he  knew  it  was  in  the  hands  of  plaintiffs. 

The  law  arising  on  the  questions  presented  by  thb 
state  of  facts,  is  well  settled.       / 

These  notes  were  taken  by  the  plaintiffs  as  collateral 
security,  to  be  applied  in  payment  of  their  claim,  when 
collected.  They  were  indorsed  in  blank,  for  the  purpose 
of  enabling  them  to  effect  the  collection;  they  took  and 
retained  possession  of  the  notes  up  to  the  time  when,  as 
they  allege,  it  had  become  impossible  to  make  any  sum 
off  the  debtors  in  those  notes.  Under  such  circumstances, 
it  was  their  duty  to  use  reasonable  diligence  to  secure 
their  payment. 

They  were  awars  of  the  embarrassed  circumstances  of 
the  parties,  and  cannot  be  excused  from  the  obligation  of 
taking  the  ordinary  process  for  the  collection  of  the  claim. 
At  least  one  term  of  Court  intervened  between  the  trans- 
fer of  the  notes  and  the  death  of  Wr^hi  and  the  depar- 
ture of  Lonell  for  California.  The  plaintiffs  were  apprised 
that  the  debtors  were  in  dubious  circumstances,  and  the 
notes  being  in  their  possession,  it  was  out  of  the  power 
of  the  defendants  to  take  any  legal  steps  for  their  collec- 
tion.   By  taking  and  holding  the  notes,  under  such  eir- 
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cumstances,  they  imposed  on  themselves  the  obligation   ^ov.  Term. 
to  use  reasonable,  but  not  extraordinary  diligence.    Lcxm-  —         — 
rence  v.  McCalnumt,  2  How.  U.  S.  426,-20*^  v.  Ruddick,       ^'^/'' 
8  Blackf.  382.  Vmomw. 

The  plaintiffs  contend,  however,  that  it  was  sufficiently 
established  that  Wright  and  Lovell  were  insolvent. 
V  On  this  point,  the  evidence  was  somewhat  conflicting; 
but  it  was  a  question  necessarily  involved  in  the  finding 
of  the  Court.  If  the  insolvengy  had  been  established,  it 
would  undoubtedly  have  relieved  the  plaintiffs  from  the 
necessity  of  taking  any  steps  for  the  collection  of  the 
notes.  It  being  a  question  of  fact,  directly  in  dispute, 
and  necessarily  involved  in  the  finding  of  the  Court,  the 
finding  is  conclusive  in  the  absence  of  a  clear  preponder- 
ance of  evidence  against  it.  The  transfer  of  the  notes 
in  question  was  not  an  absolute  payment  of  the  original 
indfi>tedness,  but,  when  the  holder  fails  to  realize  the 
money,  through  his  own  laches,  his  debtor  has  a  right  to 
have  it  considered  as  a  satisfaction  of  his  debt.  Hence, 
it  was  incumbent  on  the  plaintiffs  in  the  present  case  to 
show,  either  that  they  had  used  reasonable  diligence  in 
attempting  to  collect  them,  or  some  excuse  for  their  fail- 
ure to  do  so. 

The  first  is  a  question  of  mixed  law  and  fact :  the  lat- 
ter one  of  fact  simply.  The  finding  of  the  Court  is 
against  them  on  both,  and  must,*  under  the  state  of  evi- 
dence, be  held  to  settle  both  against  them.  There  is  no 
>  preponderance  of  proof  which  would  justify  us  in  dis- 
turbing this  finding. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

O.  Holland y  tor  the  plaintiffs. 

/.  /).  Howiandf  for  Hie  defendants. 
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Not.  Term, 
1853. 


HB ^TA-n  rj%^^  State  v.  Shaw. 

Shaw. 

The  fact  that  a  party  recognized  for  a  crime  by  a  jostice  of  the  peace  has 
^  been  subsequentlj  recognised  bj  the  same  justice  upon  another  charge, 
for  a  matter  vhich  was  part  of  the  same  transaction,  will  not  disehar  jb 
the  first  recognisance. 

Where  a  complaint  made  before  a  justice  of  the  peace  shows  that  the  act 
charged  liight  be  either  of  Siveral  crimes,  the  justice  may  elect  for 
which  he  will  recognize  the  party,  and  a  recognisance  to  appear  and  an- 
swer for  either  will  be  valid. 

FriiMf,  ERROR  to  the  Jeferson  Circuit  Court. 

Pe&khts,  J. — Scire  facias  on  a  forfeited  recoguizance 
against  Charles  O,  Shaw  and  others,  sureties  for  the  ap- 
pearance at  a  term  of  the  Jeferson  Circuit  Court,  of 
Thomas  Holtzdaw,  to  answer,  &c. 
Pleas— 

1.  Nvltiel  record. 

2.  That  the  said  Thomas  was,  on  the  16th  day  of  May^ 
1850,  brought  before  one  Milton  Stapp^  mayor  of  the  city 
of  Madison  J  and,  ex  officio^  justice  of  the  peace,  upon  a 
charge  of  having  committed  an  assault  and  battery  upon 
one  Joseph  Howard^  with  intent  to  murder,  and,  on  the 
hearing  of  said  charge,  was  recognized  to  the  Cii-cuit 
Court  to  answer  for  obstructing  legal  process;  and, after- 
wards, on  a  subsequent  day,  was  charged  before  said 
Stappy  in  another  affidavit,  with  having  murdered  said 
Howard^  and  was  recognized  in  another  recognizance,  for 
that  offence,  which  was  the  same  transaction,  offence  and 
breach  of  the  peace,  for  which  said  Thomas  had  been  re- 
cognized in  the  recognizance  for  obstructing  legal  pro- 
cess ;  and  after  said  second  recognizance,  he,  said  Thomas 
was  suffered  by  his  sureties  therein  to  go  at  large. 

8.  That  on  the  16th  day  of  May^  1850,  one  Joseph  How- 
ard appeared  before  said  MUton  Stapp,  mayor  and  justice 
as  aforesaid,  and  made  oath  that  he  had  been  shot  by 
one  Henry  Holtzclaw  with  intent  him,  the  said  Howard^ 
then  and  there  to  kill  and  murder;  and  that  the  said 
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Thomas  and  others  were  then  and   there  present,  aid-    ^o^-  Term, 
ing  and  abetting  said  Henry y  and  whilst  said  Howard  was  __ — : — 
engaged  in  the  discharge  of  his  duty  as  a  constable  of  ^"*  ^State 
said  county;  and  that,  thereupon,  said  Thomas  and  others       Shaw. 
were  arrested  and  brought  before  said  Stapp,  and  an  in- 
vestigation of  said  charge  had,  upon  which,  without  any 
other  charge  having  been  made  before  him  against  said 
ThoTnas^  and  without  the  said  Thomas  having  committed 
any  offence  whatever  in  the  view  of  said  Stapp,  he  re- 
quired the  said  Thomas  to  enter  into  the  recognizance  in 
said  scire  facias  mentioned,  &c.,  which  was  to  answer  for 
obstructing  the  service  of  process. 

Demurrers  to  the  second  and  third  pleas  overruled,  and 
final  judgment  rendered  for  the  defendants. 

We  think  the  Court  erred  in  overruling  the  demurrer 
to  the  second  plea.  It  shows  no  excuse  for  failing  to 
produce  Holtzdaw  at  Court  to  answer.  The  fact  that  he 
was  subsequently  arrested  on  another  charge,  and  bailed 
and  suffered  to  go  at  large,  constitutes  no  defence.  That 
did  not  prevent  the  present  defendants  from  taking  him 
into  custody,  at  any  time,  upon  a  bail-piece ;  nor  did  it 
deprive  them  of  any  right  they  possessed  as  bail.  If,  at 
any  time,  even  while  he  was  in  custody  upon  the  second 
charge,  they  had  wished  to  exercise  the  privilege  allowed 
them  of  surrendering  him  up  and  releasing  themselves,  it 
was  in  their  power  to  do  so,  and  the  writ  of  habeas  corpus 
was  at  their  command  in  aid  of  the  surrender,  if  it  was 
needed.  The  second  proceeding  against  Holtzdaw,  set 
up  in  the  plea,  may  have  been  resorted  to,  and  probably 
was,  as  a  mode  of  getting  additional  security  to  that  al- 
ready given,  it  being  discovered  that  he  might  be  guilty 
of  a  higher  crime  than  that  for  which  he  had  been  recog- 
nized; and  in  taking  which  additional  bail,  that  already 
given  may  have  been  considered ;  and  if  that  bail  had 
not  wished  that  such  should  be  the  case,  a  surrender 
should  have  been  made,  that  the  recognizing  magistrate 
might  act  advisedly.  In  the  People  v.  Stager,  10  Wend. 
431,  it  is  decided  that,  if,  ''after  a  recognizance  is  entered 
into,  the  party  charged  is  arrested  upon  a  bench-warrant 
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Not.  Term,    issued  upon  an  affidavit  fop  the  same  offence,"  the  bail 

: —  are  discharged;  but  that  presents  an  entirely  different 

Thk  State  ^^^^  ^^^^  ^^^  present.  It  may  be  regarded  as  showing, 
Sbaw.  in  effect,  a  surrender,  in  the  particular  case,  by  order  of 
the  Court. 

We  think  the  Court  erred  also,  in  overruling  the  de- 
murrer to  the  third  plea.  That  plea  was  put  in  under 
ihe  idea  that  a  justice  of  the  peace  has  no  power  to  re- 
cognize an  accused  persdh  to  answer  for  any  crime  ex- 
cept the  particular  one  named  in  the  affidavit  to  procure 
his  arrest.  We  are  not  prepared  to  admit  the  doctrine. 
We  should  be  unwilling  to  decide  that  if  a  man  was  arrest- 
ed upon  a  charge  of  murder,  he  could  not  be  recognized  tof 
manslaughter,  should  the  evidence  induce  the  justice  to  be- 
lieve that  that  was  the  grade  of  the  crime  committed.  In 
the  Circuit  Court,  if  a  party  is  charged  with  one  offence, 
and,  on  the  trial,  the  evidence  shows  him  to  be  guilty*  not 
of  that,  but  another,  the  Court  will  order  him  into  custody 
till  he  can  be  arraigned  for  such  other.  And  so  on  an 
examination  before  a  magistrate,  should  the  evidence 
satisfy  him  that  a  crime  different  from  the  one  charged 
had  been  perpetrated  by  the  accused,  he  surely  might 
hold  him  in  custody  till  an  affidavit  fitting  the  case  could 
be  made,  and  then  recognize  him  upon  it.  That  he  would 
be  bound  to  do  so,  we  do  not  here  decide,  as  it  is  not  ne- 
cessary to  express  an  opinion  on  the  point.  In  the  case 
before  us,  the  magistrate  did  not  travel  beyond  the 
charges  contained  in  the  affidavit  upon  which  the  arrest 
was  made,  as  the  plea  clearly  shows.  It  states  that  Haw- 
ard  made  oath  that  he  had  been  shot  whilst  engaged  in 
the  discharge  of  his  duty  as  constable,  &c.;  showing  in 
the  affidavit  that  the  act  might  fall  under  the  definition  of 
some  one  out  of,  perhaps,  three  crimes,  and,  hence,  leav- 
ing it  for  the  examining  justice  to  determine  the  particu- 
lar one  from  the  evidence. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  W.  Chapman^  for  the  state. 

/.  O.  Marshall^  for  the  defendant. 
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Nov.  Tenii^ 
1853. 


The  State  v.  Shannon*  ^^ 

Thjs  White 

ERROR  to  the  Jeferson  Circuit  Court.  ^'c  Jal' 

Per  Curiam. — Thia  case  is  like  the  preceding  case  of    CoMPAjnr. 
The  State  v.  Shaw;  and,  for  the  reasons  there  stated,  the  Friday, 


judgment  is  reversed  with  costs,  and  the  cause  remanded, 
&c. 

/.  W.  Chapman^  for  the  state. 

/.  G,  Manhally  for  the  defendant. 


My, 
tmber  ! 


December  2. 


Null  and  Another  v.  The  White  Water  Valley  Canai 

Company. 

The  internal  improYement  act  of  1836,  except  so  far  as  it  conflicts  vith  the 
acts  transferring  the  raiions  public  works,  has  not  been  repealed;  and 
the  Supreme  Ooart  has  constantly  regarded  it  as  entering  into  and  form- 
ing a  part  of  the  rahous  acts  conveying  away,  for  construction,  the  pub- 
lic works,  so  far  as  consistent  with  those  acts. 

A  proceeding  properly  instituted  for  the  recoveiy  of  a  claim,  but  voluntarily 
abandoned,  cannot  be  made  available,  in  an  action  subsequently  brought, 
to  save  the  claim  from  the  bar  of  the  statute  of  limitations. 

The  WhiU  Water  VaUey  Canal  Company,  in  1845,  took  possession  of  cer- 
tain land  of  the  plaintiffs,  for  the  construction  of  their  canal,  and,  in  the 
prosecution  of  the  work,  diverted  water  from  his  mills.  In  about  eigh- 
teen months  afterward,  the  water  was  returned  to  the  plaintifis,  and  to 
its  natural  channel,  by  a  freshet  that  washed  away  the  canal;  but  the 
company,  in  1849,  in  repairing  the  canal,  again  dlTerted  the  water  as 
they  had  previously  done.  Held,  that  the  statute  of  1836,  enacting  that 
applications  for  damages  for  property  taken  for  the  construction  of  the 
public  works,  should  be  made  within  two  years  next  alter  the  same  was 
taken  possession  of,  or  they  should  not  be  paid,  commenced  running  at 
the  first  diversion  of  the  water  in  1845. 

That  statute  is  not  founded  upon  the  presumption  that  the  damages  have 
been  actually  paid  within  the  two  years,  but  upon  the  ground  that  two 
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Not.  Term,       years  is  a  reasonable  time  for  asserting  the  claim,  and  that,  if  it  is  not 
1853.  asserted  in  that  time,  it  should  be  disregarded,  afid  the  cost  of  the  public 

Null  works  thereby  lessened. 

Y.  The  legislature  had  the  power  to  enact  such  a  law. 

•or  *     -5^*  \  Where  private  property  is  taken  for  public  use  under  the  authority  of  a 
LIT  Canal        statute  which  points  out  the  mode  in  which  compensation  ahall  be  made 
Company.     ^    therefor,  that  mode,  and  no  other,  under  the  constitution  of  1816,  could 
be  pursued  to  obtain  such  compensation. 
The  reason  of  this  rule  is,  tliat  as  the  law  authorized  the  proper^  to  be 
I      taken,  the  corporation  appropriating  it  committed  no  wrongful  act,  and 
I     hence  the  common-law  doctrine  as  to  cumulative  remedies  is  not  ^ypli- 
'      cable. 


Friday, 
December  2. 


ERROR  to  the  Fayette  Circuit  Court. 

Perkins,  J. — Israel  and  Michael  Null  brought  an  action 
on  the  case  against  the  White  Water  Valley  Canal  Com- 
pany,  for  damages  done  by  said  company  to  lands  and 
mills  of  the  plaintiffs  in  the  construction  of  the  White 
Water  canal. 

The  different  counts  in  the  declaration  all  alleged  the 
damages  to  have  been  committed  in  1845  and  in  1846, 
and  that  applications  were  made  for  compensation,  &c. 
This  suit  was  instituted  in  March,  1850. 

The  defendant  pleaded  the  lapse  of  two  years  from  the 
time  of  committing  the  acts  complained  of,  before  the 
commencement  of  this  suit,  in  bar. 

The  plaintiffs  replied,  as  to  the  injuries  complained  of 
in  two  of  the  counts  in  the  declaration,  by  a  re-assig^- 
ment,  stating  that  about  eighteen  months  after  the  first 
construction  of  the  canal  through,  and  to  the  injury  of, 
their  property,  the  water  diverted  from  them  by  that  con- 
struction, was  returned  to  them,  and  to  its  natural  chan- 
nel, by  a  freshet  that  washed  away  the  canal ;  that  the 
company,  in  1849,  on  repairing  the  canal,  again  diverted 
the  water,  &c.,  to  their  damage,  &c.,  and  that  these  were 
the  injuries  in  said  counts  complained  of,  &c. 

Demurrers  were  filed  and  sustained,  so  that  final  judg- 
ment on  the  whole  case  was  rendered  in  favor  of  the  de- 
fendant, the  canal  company. 

We  shall  examine  no  technical  question  on  the  plead- 
ings. 
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The  first  inquiry  will  be  as  to  the  validity  of  the  plea   Not.  Term, 
setting  up  the  failure  for  two  years  to  bring  suit.  

The  general  internal  improvement  act  of  1836,  R.  S.  ^y"" 
1838,  p.  337,  enacted,  in  section  17,  that  no  claim  for  dam-  Thk  White 
ages  occasioned  by  the  construction  of  the  works  pro-  let  Canal 
vided  for,  should  be  recovered  or  paid,  unless  the  appli-  Oompaky. 
cation  therefor  was  made  ^'  within  two  years  next  after  the 
property  shall  have  been  taken  possession  of,"  &c.  The 
state  commenced  the  construction  of  several  of  the  works 
specified  in  said  act,  but  failed  before  she  had  completed 
them.  Subsequently,  the  works,  in  their  unfinished  condi- 
tion, with  the  materials  on  hand,  relinquishments  of  rights 
of  way,  &c.,  were  transferred  by  the  state  to  different 
persons  or  corporations,  for  the  purpose  of  having  them 
completed  as  projected  by  the  state,  or  in  a  manner  some- 
what modified;  the  state  in  some,  if  not  in  all  of  the  cases, 
reserving  the  right  to  redeem  them  at  a  future  day.  The 
internal  improvement  act  of  1836  was  not  repealed  any 
further  than  it  confiicted  with  the  several  acts  transfer* 
ring  the  various  works,  and  it  yet  remains  in  force;  and 
this  Court  has  constantly  regarded  it  as  entering  into  and 
forming  a  part  of  the  various  acts,  in  some  cases  by  the 
express  terms  of  said  acts,  so  fares  consistent  with  them, 
passed  at  difierent  times,  conveying  to  others,  for  con- 
struction, the  public  works  of  the  state.  This  has  been 
repeatedly  held  in  reference  to  the  White  Water  Valley 
Canal  Company »  See  the  cases  of  this  Company  v.  Boden, 
8  Blackf.  130,  and  against  Ferris,  2  Ind.  R.  331 ;  and 
Hankins  v.  Lawrence,  8  Blackf.  266.  It  has  once  been 
held  in  respect  to  the  Wabash  and  Erie  canal.  The  Trus- 
tees of  the  Wabash  and  Erie  Canal  v.  Johnson,  2  Ind.  R. 
219.  We  think  the  plea  in  question  a  good  bar  to  the 
action,  unless  the  circumstances  appearing  in  the  record 
take  this  case  out  of  the  statute  on  which  the  plea  rests. 

It  is  alleged  that  a  claim  for  damages  had  been  made 
within  the  two  years,  and  that  the  company  had  professed 
a  willingness  to  have  it  adjusted  and  settled.  But  the 
claim  seems  to  have  been  voluntarily  abandoned  by  the 
plaintifis,  and  it  does  not  appear  that  they  ever,  them- 
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^or,T&rm,   selves,  which  under  the  charter  they  should  have  done, 
selected  an  arbitrator  to  act  in  determining  upon   it. 


^^^       They  do  not  show,  therefore,  that  the  company  was  placed 

The  White   in  any  default  in  the  premises,  nor  that  any  excuse  ex- 

LET  Oanal    isted  on  the  part  of  the  plaintiffs  for  failing  to  comply 

CoMPANT.     ^^j^  ^j^^  statute;  and  a  properly  instituted  claim  volon- 

tarily  abandoned,  cannot  be  made  available  in  a  snbse* 

quent  action  to  save  it  from  the  operation  of  the  statate 

of  limitation.     Alexander  v.  PendleUm^  8  Cranch  462.^ — ^R. 

S.  1862,  vol.  2,  p.  77. 

It  is  further  said,  that  the  water,  by  a  freshet,  was  re- 
turned,  some  eighteen  months  after  it  was  taken  posses- 
sion of  by  the  company,  to  the  use  of  the  plaintifis,  and 
that  this  suit  was  instituted  within  two  years  from  its  re- 
covery back  by  the  company.  We  do  not  think  this  cir- 
cumstance has  any  weight  in  the  case.  We  think  the 
two  years  must  commence  running  from  the  first  appro- 
priation of  the  water  in  1845.  It  wets  then  taken  by  the 
company,  not  as  a  wrong-doer,  but  by  authority  of  law, 
and  with  the  intent  and  purpose  of  absolute  appropriation 
and  permanent  eiyoyment,  and  so  the  plaintifis  mnBt 
have  understood  at  the  time.  That  appropriation  has 
never  been  voluntarily  relinquished — never  been  aban- 
doned. A  superior  force  wrested  the  water  temporarily 
from  the  company,  but  it  was  recovered  as  soon  as  it  rea- 
sonably could  be,  not  as  a  new  appropriation,  a  new 
possession,  but  in  right  and  continuation  of  the  former, 
and  so  the  plaintiffs  must  have  regarded  it. 

Again,  it  is  urged  that  the  company  admitted  that  the 
damages  had  not  been,  but  ought  to  be,  paid  within  two 
years,  &c.;  and  it  is  claimed  that  a  new  promise  has 
been  made  taking  the  case  out  of  the  statute.  In  con- 
struing the  statutes  of  limitation  upon  the  recovery  of 
demands  growing  out  of  the  ordinary  dealings  among 
men,  the  idea  has  prevailed  that  those  statutes  were  based 
on  the  presumption  that  the  debts  covered  by  them  had 
been  paid,  and  that,  hence,  an  acknowledgment  in  re- 
spect to  any  given  debt,  that  it  had  not  been  paid,  should 
take  it  out  of  the  statute.    But  the  statute  in  this  case  is 
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not  based  upon  the  presumption  that  the  damages  have   ^o^-  T'&rm, 

been  paid.    It  rests  on  the  ground  that  two  years  is  a '- — 

reasonable  time  for  asserting  a  claim  for  damages ;  and  °^ 

that  a  party  is  not  necessarily  entitled  to  any  more ;  and  ^^  Whit« 
that,  if  the  claim  is  not  asserted  in  that  time,  it  shall  be  lkt  Cahal 
disregarded,  and  the  cost  of  constructing  the  public  works  ^^^^^^ 
thereby  lessened.  Hence,  it  enacts  that  no  claim  of  the 
kind  shall  be  paid,  unless  asserted  within  two  years.  It 
would  seem,  therefore,  that  an  admission,  made  after- 
wards, that  the  damages  had  not  been  paid,  could  not 
take  the  case  out  of  this  statute,  for  the  object  of  the 
statute  was  to  secure  prompt  settlements  of  these  dam- 
ages, or  to  get  rid  of  paying  them  by  the  mere  lapse  of 
time.  The  legislature  had  power  to  enact  such  a  law. 
But  we  shall  not  decide  whether  there  is  anything  upon 
the  record  that  can  take  the  case  out  of  the  statute  or 
not,  as  there  is  another  point  which  is  fatal  to  the  present 
suit.  It  is,  that  where  private  property  was  taken  for 
public  use  under  authority  of  a  law  which  pointed  out 
the  mode  in  which  compensation  should  be  made  there- 
for, that  mode  and  no  other,  under  the  old  constitution, 
was  necessarily  pursued  to  obtain  such  compensation. 
Kimble  v.  The  White  WaUr  Valley  Canal  Cwnpmy,  1  Ind. 
R.  285.     This  was  on  the  ground  that  there  was  no  wrong- 

'  ful  act,  in  such  cases,  on  the  part  of  those  taking  the 
property,  which  could  be  made  the  subject  of  an  action 
against  them,  as  the  law,  valid  under  the  late  constitu* 

y  tion,  authorized  them  thus  to  act,  and  the  only  right  of 
the  individuals  whose  property  was  so  taken,  was  to  have 
compensation  to  be  ascertained  in  the  manner  pointed 

^  out  in  the  act.  See  the  cases  cited  in  note  to  Kimble  t. 
The  White  Water  Valley  Carud  Company,  supra.  The 
common-law  doctrine  of  cumulative  remedies  is  not,  there- 
fore, applicable  in  these  cases. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
S.  W.  Parker,  J,  Ryman  and  /.  Perry,  for  the  plaintiffs. 
/.  8.  Newman,  /.  Rariden,  and  C  jET.  Test,  for  the  de- 
fendants. 
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Nov.  Terra, 
^  1853. 

Fairkaw 

V. 

Farmer. 


Fairman  V.  Farmee  and  Another. 

The  R.  S.  1831  permitted  the  payee  of  a  note  to  proceed  at  law  on  tlienote, 
and  in  chancery  on  a  mortgage  given  to  secare  it,  at  the  same  time;  but 
a  satisfaction  of  either  the  decree  or  judgment  was  a  satisfaction  of  both. 

An  assignment  of  a  decree  of  foreclosure  was  as  follows:  For  value  re- 
ceived, I  assign  ray  interest  in  the  above  decree  to  A.  B.,  with  the  inier- 
est  thereon.  January  11,1841.  (Signed)  C  D.  Hdd,  that,  whatever 
might  be  the  legal  efifect  of  the  assignment,  it  was  sufficient  to  empower 
B.  to  control  the  decree,  collect  it,  and  receipt  for  it. 


Friday, 
December  2. 


APPEAL  from  the  Tippecanoe  Circuit  Court. 

Stuart,  J. — Scire  facias  dated  Jwne  22,  1840,  to  revive 
a  judgment.  The  sci,  fa.  alleges  that  on  the  27th  of 
Fchiiatyj  1839,  Fairman  recovered  a  judgment  against 
FatTner,  in  the  Tippecanoe  Circuit  Court,  for  791  dollars 
and  74  cents.  Tl^at  on  the  16th  of  March  following,  a 
Ji.  fa.  issued;  and  that,  on  the  26th  of  the  same  month, 
Cole  executed  a  replevin  bond,  which,  vi^ith  the  execution, 
was  returned  by  the  sheriff,  and  the  bond  duly  recorded. 
That  execution  of  the  judgment  had  not  been  made,  but 
that  the  same  remains  unsatisfied. 

Cde  and  Farmer  filed  five  pleas.  The  first  plea  alleges 
that  the  judgment  was  founded  on  a  promissory  note  for 
773  dollars  and  49  cents,  dated  February  2,  1837,  payable 
twenty-two  months  after  date,  to  one  Isaac  Harler^  and 
by  him  assigned  to  the  plaintiff,  Fairman.  That  said 
note,  and  another  of  a  larger  amount,  were  secured  by  a 
mortgage  made  by  the  defendant.  Farmer,  to  said  HarUrj 
of  part  of  a  lot  in  the  town  of  Lafayette.  That  in  June^ 
1840,  the  plaintiff,  together  with  the  Lafayette  Insurance 
Company y  who  held  the  larger  note,  filed  their  bill  in  chan- 
cery to  foreclose  the  mortgage.  On  this  bill  that  the 
complainant,  Fairman,  had  a  decree  for  907  dollars  and 
32  cents.  That  in  January,  1841,  the  complainant  as- 
signed his  interest  in  the  decree  to  one  Stockton,  and  that 
in  March,  1841,  the  defendants  paid  to  Stockton  329  dol- 
lars and  83  cents.     That  afterwards,  and  before  the  issue 
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of  the  sci.fa.y  Farmer  paid  Stockton  100  dollars  in  a  buggy,   Nov.  Term, 

harness,  and  chairs,  and  that  on  receipt  of  these,  Stockton '. — 

executed  to  Farmer  a  receipt  in  full  satisfaction  of  his      ^-^^^^ 
interest  in  the  decree.  Farmbe. 

The  second  plea  is  similar  to  the  first,  with  some  addi- 
tional particulars,  and  avers  that  the  buggy,  &c.,  were 
received  in  full  satisfaction  of  the  decree. 

The  third  plea  does  not  vary  materially  from  the  first 
and  second. 

The  fourth  and  fifth  pleas  are  not  before  us  for  con- 
sideration. 

The  three  several  replications  to  these  pleas  are  in  sub- 
stance the  same,  and  may  be  stated  thus:  That  as  to  230 
dollars  of  said  judgment,  the  plaintiff,  before  the  assign- 
ment to  Stockton,  viz.,  in  Julyj  1839,  assigned  that  sum, 
part  of  said  judgment,  to  one  ElliSy  on  the  final  record, 
&c.;  that  Ellis,  in  March,  1842,  assigned  to  PhSip  Harter^ 
and  in  May,  1849,  Philip  assigned  back  to  the  plaintiff; 
that  as  to  the  remainder  of  the  judgment,  except  329  dol- 
lars and  83  cents,  made  by  sale  of  the  mortgaged  pre- 
mises, the  plaintiff  meant  and  intended  by  his  assign- 
ment to  Stockton,  to  transfer  the  right  to  that  sum  only; 
and  that  the  assignment  to  Stockton  was  made  in  conside- 
ration of  the  payment  to  plaintiff  of  295  dollars  only. 

To  the  replications  to  the  first,  second  and  third  pleas, 
the  defendants  filed  their  general  demurrers.  Demurrers 
sustained,  and  judgment  for  the  defendants.  Fairman 
appeals. 

The  law  which  governed  the  mortgage  (statute  of  1831) 
permitted  the  payee  of  the  note  to  proceed  on  his  note  at 
law  and  on  his  mortgage  in  chancery,  at  the  same  time. 
But  a  satisfaction  of  either  the  decree  or  the  judgment 
vtras  a  satisfaction  of  both.  The  assignment  of  the  de- 
cree to  Stockton  is  in  these  words :  '^For  value  received,  I 
assign  my  interest  in  the  above  decree  to  Lawrence  B. 
Stockton,  with  the  interest  thereon.  January  11,  1841. 
Loyci  Fairman?'^  We  can  only  look  to  this  assignment 
for  what  the  parties  intended.  Here  is  no  reservation; 
nor  is  there  anything  in  the  record  to  qualify  its  force. 
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Goodwin 

V. 

Blachuet. 
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Whatever  its  legal  eflfect,  it  was  at  least  sufficient  to  em- 
power Stockton  to  control  the  decree,  collect  it,  and  re- 
ceipt for  it. 

This  Stockton  had  done  prior  to  the  issuing  of  the  scire 
facias.  There  is  no  allegation  of  bad  faith  on  the  part  of 
Ck)le  and  Farmer  in  the  payment  of  the  decree  to  Stockton. 
He  was  duly  authorized  to  receive  it;  and  the  payment, 
on  their  part,  was  hut  the  dischai^e  of  a  legal  obligation. 
The  receipt  of  the  mortgage  by  Stockton  discharged  the 
debt.  The  demurrers  to  the  replications  were  correctly 
sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

Z.  Bairdj  for  the  appellant 


Goodwin  v.  Blachley  and  Others. 

A  person  who  has  formed  an  opinion  on  the  merits  of  a  cause  fram  infor- 
mation derived  from  coDversation  with  the  witnesses,  is  incompetent  to 
sit  npon  the  jury. 

The  objection  that  a  verdict  is  contrary  to  evidence  meets  with  little  IkTw 
in  the  courts,  if  there  is  anj  evidence  from  which  a  jury  might  Caiiiy 
infer  the  fact  ascertained  by  their  verdict;  but  where  the  evidence  in  the 
record  is  not  sufficient  to  support  the  verdict,  it  ought  not  to  be  sus- 
tained. 


Friday, 
December^, 


ERROR  to  the  Henry  Circuit  Court. 

Stuart,  J. — ^Debt  on  note  for  438  dollars,  purporting  to 
be  made  by  Qoodwin  and  others.  Plea,  the  general  iaaae, 
sworn  to.  Trial  by  jury.  Verdict  and  judgment  for 
Blachley  4*  ^^'  Ooodvnn^s  motion  for  a  new  trial  hawing 
been  overruled,  he  excepted  and  set  out  the  evidence. 

Three  grounds  of  objection  are  assumed  by  counsel 
for  Goodwin  I 
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1.  That  one  of  the  jurors  waa  disqualified.  ^o^-  Term, 

2.  That  the  finding  was  contrary  to  evidence.  — — — '-  - 

3.  That  certain  instructions  were  erroneously  given,  ^^" 
and  others  erroneously  refused.                                              Blachlbt. 

The  first  question  arises  thus :  One  of  the  jurors  being 
sworn  and  examined  touching  his  competency,  said  he 
had  heard  a  statement  of  the  facts  from  a  part  of  the 
witnesses;  ^^but  that  his  opinion  would  readily  yield  to 
the  evidence,  and  he  believed  he  could  hear  and  deter* 
mine  the  case  as  impartially  as  if  he  had  never  formed  any 
opinion  on  the  subject;  that  if  the  evidence  should  turn 
out  as  he  had  heard  it,  he  thought  his  opinion  would  be  the 
same  as  formerly ;  but  that  he  would  determine  the  case 
from  the  evidence  here,  and  not  from  what  he  had  pre- 
viously heard."  Upon  this  profession  of  impartiality,  the 
objection  to  his  competency  was  overruled.  Ctoodwin  ex- 
cepted. 

If  this  ruling  is  to  stand,  it  is  feared  that  its  operation, 
in  connection  with  the  settled  policy  of  this  Court  not  to 
disturb  a  verdict  unless  the  insufficiency  of  the  evidence 
appears  beyond  all  doubt,  will  work  great  hardship,  and 
often  injustice.  Both  rules,  it  seems  to  us,  ought  not  to 
be  rigorously  supported.  To  say  that  a  jury  who  have 
formed  and  expressed  their  opinion,  shall  find  a  verdict 
which  is  not  to  be  disturbed,  unless  it  appear  to  the  dim 
vision  of  the  appellate  Court  to  be  palpably  wrong,  shows 
a  defect  somewhere.  At  least,  it  has  little  to  commend 
it  to  public  confidence.  The  reason  given  in  Mann  v. 
Clifton,  8  Blackf.  304,  why  a  verdict  should  not  be  dis- 
turbed, seems  conclusive  in  favor  of  that  rule.  The  mis- 
chief must,  therefore,  be  in  the  selection  of  the  jury. 

The  purity  and  proximate  correctness  of  judicial  pro- 
ceedings depend  chiefly  on  the  impartiality,  or,  as  the 
books  term  it,  the  indifierence,  of  those  whose  duty  it  is 
to  find  the  facts.  These  once  settled,  there  b  seldom  any 
doubt  about  the  law.  When  the  jury  system  is  eulo- 
gized, it  means,  of  course,  a  jury  composed  of  men  of 
fair,  unprejudiced  minds.  It  goes  on  the  presumption 
that  passion,  ill-will,  preconceived  opinions,  and  every- 
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Nov.  Term,    thing  unfavorable  to  a  candid  exercise  of  the  judgment, 

'. —  is  to  be  excluded  from  the  jury-box.    Impartiality  can 

Goodwin      hardly  be  expected  from  the  clearest  intellect,  if  embar- 
Blac[{lbt.    rassed  in  its  action  by  an  opinion  both  formed  and  ex- 
pressed. 

Some  authorities  say  the  test  is,  whether  the  opinion 
be  fixed  or  trivial.  But  human  ingenuity  cannot  devise 
means  to  measure  the  degree  of  tenacity  in  each  case. 
Nor  is  the  manner  of  forming  the  opinion,  whether  hasty 
or  deliberate,  by  any  means  a  sure  test.  The  safe  rule- 
that  which  will  more  certainly  secure  an  impartial  trial- 
is.  to  regard  those  jurors  only  as  competent  who  are  alto- 
gether indifferent.  From  such  a  rule,  in  most  of  the 
counties  containing  from  one  to  two  thousand  qualified 
jurors,  with  the  supplemental  aid  of  change  of  venue, 
&c.,  no  practical  inconvenience  can  ordinarily  resnlt. 
And  if  there  should,  the  pure  and  impartial  administra- 
tion of  justice  is  the  great  end  to  be  attained,  at  whatever 
cost  or  inconvenience. 

In  the  case  at  bar,  the  juror  had  both  formed  and  ei- 
pressed  an  opinion  on  the  merits  of  the  cause,  and  that, 
too,  on  information  derived  from  the  witnesses.  Few 
minds  could  act  under  such  impressions  with  entire  fai^ 
ness.  However  honest,  the  juror  carried  with  him  into 
the  box  a  subtle  and  active  element,  not  legitimately  de- 
rived from  the  evidence.  That  the  juror  did  not,  after 
all,  distrust  himself,  was  the  most  cogent  reason  why  the 
parties  litigant  should  distrust  him.  Had  he  qualified  his 
declared  intention  of  being  impartial  with  any  doubt  of 
his  ability  to  be  so,  his  intelligent  candor  might  well  hare 
commended  him  to  both  parties  as  a  safe  juror;  though 
it  might  not  have  restored  his  competency,  if  the  objection 
was  urged. 

We,  therefore,  conclude,  that  when  the  juror  has  formed 
an  opinion  on  the  merits  of  the  cause,  on  information  de- 
rived from  witnesses,  he  is  disqualified. 

This  conclusion  does  not  conflict  with  McGrregg  v.  Tkt 
State,  4  Blackf.  101,  nor  Van  VacUr  v.  McKiUipy  7  trf.578; 
though  the  reasoning  in  the  one  case  may  somewhat  im* 
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pinge  on  tkat  in  the  other.     It  is  supported,  to  some  ex-    Nor.  Term, 


1853. 


tent,  by  the  doctrine  of  the  Court  in  the  case  of  Maize  v. 
SeweU,  4  Blackf.  447,  and  the  authorities  there  cited.  The  ^^^^'-^ 
case  of  Irvine  v.  Kean,  has  some  similarity  to  the  present  Blachlkt. 
case.  A  juror  was  challenged  because  it  appeared  he 
had  heard  the  evidence  and  had  formed  and  expressed 
his  opinion.  But  he  said  his  mind  was  always  open  to 
conviction  on  another  state  of  facts.  The  Circuit  Court 
permitted  him  to  sit;  but  the  Supreme  Court  reversed 
the  judgment,  holding  that  after  the  impression  made  on 
his  mind  by.  the  evidence,  there  was  danger  of  his  being 
no  longer  impartial.  14  Serg.  and  Rawle  202.  In  the 
more  recent  case  of  the  People  v.  Bodine^  the  whole  sub- 
ject of  this  species  of  challenge  is  elaborately  reviewed, 
and  it  is  laid  down  as  the  law,  even  in  England^  that  the 
question  for  the  triers  is,  whether  the  juror  is,  as  he  as- 
suredly should  be,  altogether  indifferent ;  and  if  they  find 
he  is  not,  they  should  reject  him.  1  Denio  281 .  Reviewed 
and  to  this  extent  approved  in  the  People  v.  Honeyman^ 
3  Denio  121.  Following  the  lead  of  these  authorities,  we 
think  the  juror  disqualified. 

The  second  objection,  that  the  verdict  is  contrary  to 
evidence,  seldom,  we  have  seen,  meets  favor  in  the  courts, 
if  there  is  any  evidence  from  which  a  jury  might  fairly 
infer  the  fact  ascertained  by  their  verdict.  But  a  verdict 
which  there  is  not  sufficient  evidence  in  the  record  to 
support,  ought  not  to  be  sustained. 

The  general  issue  sworn  to,  threw  on  Blachlcy  4*  Co. 
the  proof  of  the  execution  of  the  note.  The  evidence 
showed  that  the  name  of  Wesley  Croodxmn^  as  signed  to 
the  note,  was  in  the  hand-writing  of  Richard  Croodwin; 
that  Wesley  could  write,  and,  so  far  as  disclosed,  invari- 
ably signed  his  own  name  in  his  business  transactions. 
But  there  is  no  evidence  tending  to  show  the  authority  of 
Richard  to  sign  Wesley's  name;  except,  perhaps,  that 
Wesley  was  in  company  with  the  parties,  and  in  the 
room  where  the  note  was  signed ;  that  he  had  been  secu- 
rity on  a  former  note,  &c.  But  this  is  not  sufficient,  we 
think,  in  the  absence  of  any  evidence,  that  Wesley  had 
Vol.  IV.- 
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authorized  the  Bigning,  or  recognized  the  act  after  it  was 
done.  Modisett  v.  Lindley^  2  Blackf.  110.  Besides,  it  is 
in  evidence  that  Richard  was  reckless  in  his  basineas 
transactions,  and  that  he  had  signed  the  name  of  Shrojfer 
to  the  same  note  without  authority.  From  all  this,  we 
think  the  presumption  strongly  against  the  authority  of 
Richard  to  sign  Wedejfs  name — no  evidence  from  which 
a  jury  could  fairly  infer  such  authority.  The  motion  for 
a  new  trial  should  have  been  sustained. 

The  third  point,  the  instructions.  We  think  those  given 
embraced  substantially  those  asked  by  the  counsel  for 
Goodwin, 

Per  Curiam, — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  Rariden  and  C.  H.  Test,  for  the  plaintiff. 

/.  S.  Newman  J  for  the  defendants. 


PuiLBRicK  t;.  Foster  and  Wife. 

Action  by  hoiband  and  wife  for  an  assault  and  battery  upon  the  wiA. 
PleaST-l.  Notguiltj;  %Son  a$$auU  deme$ne.  Replication,  die  mJurU. 
After  the  plaintiffs  had  given  evidence  tending  to  prove  that  the  defend- 
ant had  seized  the  wife  and  thrown  her  down  while  she  was  attemptiiig 
to  prevent  him  from  beating  her  husband,  they  asked  the  witneaa  whe> 
ther  the  husband  was  a  weak  man  and  afflicted  with  disease.  HM,  that 
the  evidence  was  admissible  to  show  the  manner  and  circumstances  of 
the  assault.  HeU,  also,  that  an  excess  of  force  might  be  shown  under 
the  replication. 


Friday, 
December  2. 


APPEAL  from  the  Dearborn  Circuit  Court. 

Davison,  J. — Trespass  by  Foster  and  wife  against  the 
appellant  for  an  assault  and  battery  on  the  wife.  Pleas, 
1.  Not  guilty.    2.  Son  assault  demesne.    Replication  to  the 
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second  plea,  de  injuria.    Verdict  and  judgment  for  the    ^o^-  '^e^rm, 
plaintiffs  below.  ^^^^' 

The  record  shows  that  the  appellees,  after  they  had  P^'*^"*^*^- 
given  evidence,  on  the  trial,  tending  to  prove  that  the  ap-  Fostrr. 
pellant  had  seized  Foiter^s  wife,  and  threw  her  down, 
whilst  she  was  attempting  to  prevent  him  from  beating 
her  husband,  asked  the  witness,  whether  Fo9Ur  was  a 
weak  man  and  afflicted  with  disease.  The  appellant  ob- 
jected to  this  question,  on  the  score  of  irrelevancy.  The 
objection  was  overruled,  on  the  ground  that  the  evidence 
was  admissible  in  aggravation  of  damages.  The  witness 
then  testified  that  Foster  was  a  weak  man,  and,  just  be- 
fore the  transaction  complained  of,  had  been  sick. 

It  is  insisted,  that,  under  the  issues  in  the  cause,  it  was 
not  competent  to  show  that  the  wife  committed  the  as- 
sault charged  in  the  second  plea  in  defence  of  her  hus- 
band. In  the  abstract,  that  position  is  correct.  But  it 
does  not  apply  to  the  case  before  us.  The  evidence  ob- 
jected to  did  not  set  up  a  justification  of  the  assault  set 
forth  in  the  plea,  nor  was  it  so  intended.  Its  tendency 
waste  illustrate  the  character  of  the  transaction — to  show 
the  circumstances  of  the  outrage,  and  the  insulting  con- 
duct of  the  appellant.  All  this  may  be  shown,  to  increase 
the  damages.  Mr.  Greerdeqf  sayay  ''The  manner,  mo- 
tives and  circumstances  of  the  assault  may  be  given  in 
evidence."  Thus,  where  the  battery  was  committed  in 
the  house  of  the  plaintiff,  which  the  defendant  rudely  en- 
tered, knowing  that  the  plaintiff's  daughter-in-law  was 
there  sick,  evidence  of  the  fact  was  held  admissible,  with- 
out a  particular  averment.  2  Greenl.  Ev.  s.  89. — Samp- 
son V.  Henry ^  11  Pick.  379.  It  appears  to  us  that  the  evi- 
dence introduced  by  the  appellees  is  within  the  rule  just 
stated,  and  was,  therefore,  properly  admitted. 

At  the  instance  of  the  appellees,  the  Court  charged  the 
jury— 

1.  If  the  defendant  was  in  the  act  of  committing  a  bat- 
tery upon  the  husband,  and  the  wife  interfered  in  his  de- 
fence, when  the  defendant  turned  upon  her,  took  hold  of 
her,  threw  her  down  and  broke  her  arm,  and  he  might 
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Not.  Term,   have  protected  himself  from  both  Foster  and  wife  without 

: —  such  act,  the  jury  must  find  for  the  plaintiffs,  on  the 

^        ground  that  the  defendant's  battery  was  excessive. 
Hah.  2.  If  the  force  used  in  self-defence  greatly  exceed  what 

is  necessary  for  that  purpose,  the  excess  may  be  given  in 
evidence  under  the  common  replication. 

The  appellant  contends  that  these  instructions  are  erro- 
neous. We  think  differently.  They  admit  that  the  wife 
was  guilly  of  what,  in  point  of  law,  amounted  to  the  first 
assault;  but,  in  effect,  allege  that  the  second  plea,  al- 
though technically  true,  was  no  justification  for  an  exces- 
sive beating.  The  principle  stated  by  the  Court  is  nnob- 
jectionable.  The  force  used  must  not  exceed  the  necessity 
of  the  case.  And  the  rule  is  well  settled,  that  such  ex- 
cess may  be  shown  under  the  replication  de  injuria, 
2  Greenl.  Ev.  s.  95.-4  Blackf.  518.— 6  id.  185. 

Per  Cuiiam. — The  judgment  is  aflirmed,  with  10  per 
cent,  damages  and  costs. 
/.  Rymauy  for  the  appellant. 


Nash  and  Others  t;.  Hall  and  Others. 


Where  the  plaintiff  grounds  faia  right  of  action  on  a  negative  aUegatkn, 

170        354  the  establishment  of  which  is  an  essential  element  in  his  case,  he  is 

■ bound  to  prove  it,  though  negative  in  its  terms. 

ERROR  to  the  Switzerland  Circuit  Court. 

Davison,  J. — Bill  in  chancery  by  the  defendants  in  er- 
ror against  Isaac  Nashy  Cyrus  Belts  and  Stephen  Reed,  to 
recover  a  tract  of  land  in  Switzerland  county. 

The  bill  states  that  Benjamin  Holly  on  the  19th  of  Ajby, 
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1830,  parchased  the  land  in  dispute  from  one  Cornelius   Hot.  Term, 

Ctt/p,  from  whom  he  received  a  deed.    Hall  died  in  poa- : — 

session  of  the  land,  leaving  Martha  HaU^  his  widow,  and  ^^ 
the  following  named  children  and  heirs  at  law,  viz.,  George  Hall. 
Hall,  John  Holly  Phebe  Hall,  Eleanor  Hall,  (since  married 
to  Jonas  Miles)  Elizabeth  Hall,  (since  married  to  William 
C.  Froman)  James  Hall,  Peter  Hall  and  Isaac  Hall.  Isaac 
Hall  has  since  died,  leaving  Isaac  M.  Hall,  Martha  Hall 
and  James  Hall,  his  heirs.  The  said  widow  and  heirs, 
Jonas  Miles  and  William  C.  Ftoman,  were  the  complain- 
ants. 

Stephen  Reed,  one  of  the  plaintiflTs  in  error,  brought 
ejectment  against  these  heirs  for  the  recovery  of  said 
land,  and  at  the  October  term,  1839,  of  the  Switzerland 
Circuit  Court,  obtained  a  judgment.  They  were,  how- 
ever, entitled  to  the  benefits  of  the  occupying  claimant 
law;  and,  upon  their  application,  the  land  was  valued  at 
762  dollars,  and  the  improvements  at  700  dollars.  Reed 
elected  to  take  the  value  of  the  land;  whereupon,  the 
Court  adjudged  that  the  occupants  pay  into  the  clerk's 
office  of  said  Court,  for  the  use  of  the  successful  claimant, 
762  dollars,  within  ninety  days  from  the  20th  of  AprU, 
1840,  provided  the  successful  claimant  should,  within  that 
period,  tender  into  said  office  to  said  occupants  a  deed 
for  the  land.  And  if,  on  such  tender  being  made  within 
said  period,  they  should  fail  to  pay  as  aforesaid,  the  suc- 
cessful claimant  should  have  his  writ  of  possession,  &c. 

The  bill  charges  that  Reed,  the  successful  claimant,  did 
not,  within  the  time  specified,  tender  in  said  office  a  deed 
for  the  land,  nor  do  any  other  act  which  required  the 
complainants,  who  were  the  occupants,  to  pay  the  said 
762  dollars ;  that  one  Robert  N,  Cochran,  the  agent  of 
Reed,  on  the  13th  of  August,  1840,  received  said  money  of 
Martha  Hall,  the  widow  of  the  decedent,  and,  upon  the 
margin  of  the  record  of  said  judgment,  executed  a  re- 
ceipt therefor.  This  receipt  is  set  forth  in  the  bill  as  fol- 
lows: ''Received  of  Martha  Hall,  by  the  hands  of  Isaac 
Nash,  762  doUcurs,  and  interest,  being  the  amount  of  the 
subjoined  judgment.    August  13^  1840.    [Signed]  Robert 
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Nov.  Term,    A,  Cochran,  agent  for  Stephen  Reed.'*    It  is  alleged  that 

:?!_ upon  this  payment,  it  became  the  duty  of  Reed  to  convey 

^^  the  land  to  the  complainants ;  but,  instead  thereof,  he,  by 
Hall.  his  agent,  conveyed  it  to  Nash,  The  deed  to  Kiash  is 
dated  Augtist  13,  1840.  In  that  year  he  got  possession  of 
the  land.  On  the  17th  of  /te/y,  1841,  he  conveyed  it  to 
Cyrus  Beits,  who  is  now  in  possession.  Nash  and  Bttts 
have  received  the  rents,  &c.,  which  were  worth  100  dol- 
lars a  year.  Beits,  when  he  took  his  conveyance,  had  fall 
knowledge  of  all  the  facts  recited  in  the  bill.  The  com- 
plainants tender  back  the  said  762  dollars,  with  interest 
from  the  13th  of  August,  1840. 

The  bill  prays  that  Nash  and  Beits,  or  one  of  them,  be 
compelled  to  receive  the  money,  &c.,  and  to  convey  the 
premises  in  question  to  said  heirs,  &c.;  that  an  account 
be  taken  of  all  rents,  &c.,  received  by  them;  and  for  gen- 
eral relief,  &c. 

Reed,  being  a  non-resident,  was  notified  by  publication, 
and,  having  failed  to  appear,  was  defaulted.  Nash  and 
Beits  answered. 

Nash,  in  his  answer,  avers  that  Reed  executed  a  deed  to 
said  occupants,  and,  within  the  period  specified  in  the 
judgment,  deposited  it  for  them  in  the  said  cleric's  office. 
He  alleges  that  they  never  paid  the  762  dollars;  that 
while  said  deed  was  in  the  clerk's  office,  and  the  time 
designated  for  the  payment  of  that  sum  had  expired,  it 
was  agreed  between  him  and  the  said  Martha  Hali,  that 
he  should  purch^e  the  land  and  take  a  deed  for  it  in  his 
own  right,  and  if  she  would,  by  the  1st  of  March,  1841, 
pay  him  900  dollars,  with  10  per  centum  interest  from  the 
13th  of  August,  1840,  he  was  to  re-sell  and  convey  the 
land  to  her.  Pursuant  to  this  agreement,  Nash  bought 
the  land  of  Reed*s  agent,  paid  him  the  762  dollars,  and  in 
addition  paid  her  200  dollars.  He  also  gave  her  a  bond, 
obligating  himself  to  make  her  a  deed  for  the  land  upon 
payment  of  the  money  advanced  by  him,  with  interest  as 
aforesaid,  by  the  said  1st  of  March,  1841.  The  bond  is 
set  out  in  his  answer,  and  bears  date  August  13, 1840.  In 
April,  1841,  Martha  Hall  called  on  Nash,  and  infermed 


OP  THE  STATE  OP  INDIANA.  447 

him  that  she  could  not  comply  with  her  contract — that   Nov.  Term, 

she  would  abandon  it.    He  then  proposed  to  give  her  50  ! — 

dollars,  if  she  would  abandon  her  contract  and  give  up  ^^ 

possession  of  the  premises.    She  accepted  the  proposi-       ^a^^* 
tion;  the  50  dollars  was  paid;  she  removed  from  the  land, 
and  he  took  possession  of  it. 

The  answer  sets  up,  that  the  entire  consideration  given 
by  Benjamin  HaB  to  Gulp  for  the  land  in  controversy, 
was  the  conveyance  of  a  tract  of  land  in  Ohio  county. 
At  the  time  this  tract  was  conveyed  to  Culp^  it  was  worth 
only  200  dollars ;  while  in  his  possession,  he  made  im- 
provements on  it  of  the  valae  of  200  dollars.  After  said 
recovery  in  ejectment,  Cidp  re-conveyed  said  tract  to  the 
complainants ;  and,  besides,  paid  said  Martha  HaB  200 
dollars.    This  re-conveyance  and  payment  were  made  in  / 

satisfaction  of  the  claim  of  said  heirs  for  improvements 
on  the  land  set  forth  in  the  bill.  In  the  year  1842,  the 
said  Martha  took  possession  of  the  land  re-conveyed  by 
Culp,  She  has  occupied  it  ever  since,  and  herself  and 
said  heirs  have  received  die  rents,  &c. 

The  answer  of  Beits  alleges,  that  he  is  not  advised  as 
to  whether  the  charges  in  the  bill  are  true  or  false.  He 
cannot,  therefore,  admit  or  deny  them.  When  Nash  pur- 
chased the  land,  he,  Betts,  was  a  minor.  Nash  was  his 
guardian.  The  land  was  bought  for  him,  Betts,  and  partly 
with  his  money.  He  had  nothing  to  do  with  the  transac- 
tion. He  admits  the  conveyance  to  him  from  Nash;  states 
that  he  has  made  improvements  on  the  land  worth  700 
dollars;  that  the  land  thus  improved  is  worth  100  dollars 
a  year.    He  denies  all  fraud,  &c. 

The  cause  was  submitted  on  bill,  answers,  exhibits  and 
depositions.  The  Court  decreed  that  the  complainants  had 
the  right,  and  were  thereby  permitted,  to  redeem  the  pre- 
mises, on  payment  of  1 ,223  dollars,  that  being  the  principal 
sum,  with  interest  from  the  20th  of  April,  1640,  which,  by 
the  judgment  of  said  Court,  they  were  required  to  pay  the 
said  Stephen  Reed;  that  said  sum  be  paid  to  the  clerk  of 
the  Court,  within  thirty  days,  for  the  use  of  said  Betts; 
that  on  payment  of  said  sum  of  money,  within  said  time, 
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and  notice  thereof  to  said  BettSy  he  was  required  to  quit- 
claim all  his  title,  &c.,  to  said  land  to  the  complainants; 
that  the  money,  &c.,  paid  to  Martha  Hall  by  Nash,  and 
the  improvements  made  by  him  and  Beits,  stand  and  be 
set  off  against  the  rents,  &c.,  while  the  premises  were  in 
their  possession,  &c. 

In  support  of  this  decree,  it  is  contended  that  the  tender 
of  a  deed  to  the  occupants,  within  the  period  specified, 
was  a  condition  precedent;  that  this  condition  never  was 
complied  with,  and  that  hence  they  were  not,  within  that 
period,  bound  to  pay  or  tender  said  762  dollars,  and  they 
still  have  a  right  to  tender  the  money  and  claim  the  land. 

It  must  be  conceded  that  the  money  was  not,  within 
said  time,  paid  or  tendered.  And  the  inquiry  arises,  Did 
the  successful  claimant  tender  a  deed  pursuant  to  said 
judgment?  If  this  was  done,  he  had  a  perfect  right  to 
sell  and  convey  the  premises. 

The  bill  charges  that  Reed,  the  successful  claimant, 
never  made  or  tendered  a  deed  to  the  occupants.  But 
Nash,  in  his  answer,  avers,  that  such  deed  was  executed 
and  deposited  in  the  clerk's  office,  &c.  Relative  to  the 
issue  thus  made,  the  depositions  furnish  no  proof.  It, 
therefore,  becomes  necessary  to  inquire,  whether  the  an- 
swer, in  that  respect,  was  evidence  in  the  cause. 

^'  The  general  rule  is,  that  an  answer  directly  responsive 
to  the  bill  must  be  taken  as  true,  unless  disproved  by 
two  witnesses,  or  by  one  witness  and  corroborating  cir- 
cumstances." 2  Blackf.  324.  But  the  complainants  in- 
sist, that  '*  the  fact  of  tender  is  set  up  by  Nash  as  a  de- 
fence, and  should  be  proved  by  him ;  that,  if  it  be  a  fact, 
it  is  within  the  knowledge  of  the  defendants,  and  shouM 
be  proved  by  them.  It  is  not  possible  that  the  complain- 
ants can  prove  that  the  deed  was  not  tendered."  If  the 
averment  in  the  answer  had  been  matter  in  avoidance 
merely,  these  positions  would  have  been  correct ;  but  it  is 
a  direct  response  to  a  material  charge  in  the  bill.  2  Blackf. 
324.  The  defendant  was  compelled  to  answer  the  charge. 
Had  the  averment  amounted  to  an  admission  of  the  ten- 
der, it  would  have  settled  the  case  against  him.    As  it 
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stands,  it  would  seem  that  he  was  entitled  to  the  benefit  ^o^-  I'enn, 

of  it.    The  tender  being  within  the  defendant's  knowledge, ' — 

affords  no  reason  why  his  answer  should  not  be  taken  as  ^ 

true.  The  complainants  have,  in  effect,  made  him  their  ^a^- 
witness,  and  called  on  him  to  answer  truly.  This  he  was 
bound  to  do;  and,  because  he  knew  the  fact,  might  give 
his  response  additional  weight.  It  is  true,  the  burden  of 
proof  is  generally  on  the  party  holding  the  affirmative. 
To  this  rule  there  are  exceptions :  and  we  think  the  case 
before  us  is  one  of  them.  Where  the  plaintiff  grounds 
his  right  of  action  on  a  negative  allegation,  the  establish- 
ment of  which  is  an  essential  element  in  his  case,  he  is 
bound  to  prove  it,  though  negative  in  its^terms.  1  Greenl. 
Ev.,  B.  78. 

In  this  case,  if  the  deed  in  question  was  tendered  within 
the  time  prescribed,  the  complainants  have  no  right  to 
redeem.  Without  the  charge  that  it  was  not  tendered, 
their  bill  would  have  been  substantially  defective.  It 
follows  that  that  charge  was  ''  an  essential  element  in  the 
case,"  and  it  was  incumbent  on  them  to  prove  it. 

To  sustain  their  bill,  the  complainants  introduced  the 
deposition  of  JoTies,  the  clerk  of  the  Switzerland  Circuit 
Court.  He  deposes  merely  that  he  had  searched  his  office 
and  found  no  deed  from  Stephen  Reed  to  the  heirs  of  said 
Hall,  This  evidence  is  insufficient  to  establish  even  iv 
presumption  against  the  answer  of  Nash.  Jones  was  not 
clerk  at  the  time  the  deed  is  alleged  to  have  been  in  the 
clerk's  office.  It  was  not  requisite  that  Reed  should  suffer 
it  to  remain  there  after  the  ninety  days  had  expired. 
There  is  nothing  in  the  circumstance  that  it  was  not  in 
the  office  when  Jones  made  the  search.  Therefore,  it 
seems  to  us,  that  the  answer  of  Nash  is  proof  that  a  deed 
was  tendered  to  the  heirs  of  Hall,  in  accordance  with  the 
requisitions  of  said  judgment. 

This  view,  in  our  opinion,  decides  the  case  against  the 
complainants.  The  contract  between  Nas/i  and  Martha 
Hall  took  place  after  the  occupants  had  forfeited  their 
claim  to  the  premises.    Under  that  contract,  Nash  ad- 
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the  land,  advanced  Martha  Hall  200  dollars,  and  gave  her 

a  bond  obligating  himself  to  make  her  a  deed,  on  the  pay- 
ment of  000  dollars,  with  10  per  cent,  interest.  She  failed 
to  pay  the  money.  The  parties  rescinded  the  contract, 
and  Nash  got  possession  of  the  land.  The  record  pre- 
sents nothing  against  the  validity  of  these  transactions. 
Nor  does  it  appear  that  Halts  heirs  had  any  interest  in 
them,  either  in  law  or  equity. 

Per  Curiam. — The  decree  is  reversed  with  costs,  and  the 
proceedings  subsequent  to  the  answers  set  aside.  Cajise 
remanded,  &c. 

/.  G.  Marshall  and  D.  Kdso,  for  the  plaintiffs. 

/.  Sullivatij  for  the  defendants. 


Phelps  v.  Younoee,  Administrator. 

A.  and  B.  haying  mutual  accounts  between  them,  0.  died,  and  C.  was  ap- 
pointed his  administrator.  C,  afterwards,  as  administrator,  exeeated  to 
A,  a  note  payable  out  of  B,*s  estate.  Held,  that  the  note  was  primM  ftek 
evidence  of  a  settlement  of  the  mutual  accounts,  and  of  the  amount 
found  due  on  the  settlement. 

To  impeach  a  note  founded  upon  the  settlement  of  mutual  accounts,  it  is 
necessary  to  show  some  mistake  or  fraud  in  the  settlement. 


Saturday, 
December  3, 


ERROR  to  the  Lawrence  Circuit  Court. 

RoACHE,  J. — Phelps  sued  Younger,  as  administrator  de 
bonis  non  of  Robert  Woody,  deceased,  before  a  justice,  and 
recovered  a  judgment.  The  following  was  the  cause  of 
action  filed : 

<'  Due  Alpheus  Phdps,  from  the  estate  of  RabeH  Woody, 
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deceased,  eeventy-nine  dollars  and  eighty-eight  cents.   Not.  Term, 

June  23,  1843.     Ij,  Woody,  Administrator  of  estate  of  R.  \^^ 

Woodyr  ^«J™ 

In  the  Circuit  Court,  the  defendant  filed  several  pleas,     Touxozn. 
and  gave  notice  of  set-off.    There  was  a  tried  by  the 
Court,  and  judgment  for  the  defendant.    The  evidence  is 
set  out  in  a  bill  of  exceptions. 

The  testimony  shows,  that  for  some  time  previous  to 
the  death  of  Robert  Woody,  there  was  a  mutual  dealing 
between  him  and  the  plaintiff,  which  it  does  not  appear 
was  settled  prior  to  the  decease  of  the  said  Robert.  It 
was  also  proved,  that  at  the  sale  of  the  decedent's  effects, 
the  plaintiff  became  a  purchaser,  but  to  what  amount 
was  not  precisely  fixed  by  the  evidence,  but  exceeding 
100  dollars.  On  the  same  day  of  the  sale,  the  plaintiff 
gave  the  administrator  a  receipt,  in  general  terms,  for  117 
dollars  and  18  cents,  and  that  was  most  probably  what 
his  purchases  amounted  to.  The  exact  sum,  however,  is 
not  material  in  the  view  we  take  of  the  case.  This  was 
the  last  item  of  account  proved.  The  note  on  which  suit 
is  brought  was  executed  ten  months  afterwards.  There 
was  no  evidence  showing  that  the  note  was  given  for  any 
specific  indebtedness. 

It  was  prima  facig  evidence  of  a  settlement  of  the  mu- 
tual account  up  to  its  date,  and  that  the  amount  specified 
in  it  was  found  due  on  such  settlement. 

Proof  of  a  running,  unliquidated  account,  consisting 
of  a  variety  of  items,  all  anterior  to  the  date  of  the  note, 
does  not  tend  to  show  that  the  note  was  erroneously  given, 
or  that  it  had  been  paid ;  but  rather  tends  to  support  it 
as  showing  the  consideration  on  which  it  was  founded — a 
balance  found  due  on  the  adjustment  of  the  unliquidated 
account. 

To  impeach  a  note  founded  on  such  a  consideration,  it 
is  necessary  to  show  some  mistake  or  fraud  in  the  settle- 
ment. As  there  was  no  evidence  of  either  in  this  case, 
the  finding  and  judgment  of  the  Court  below  were  erro- 
neous. 
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Per  Cufiam. — ^The  jadgment  is  reversed  with   costs. 
Cause  remanded,  &c. 

O.  G.  Dunn,  for  the  plaintiff. 
/.  S.  Watts,  for  the  defendant. 


Abbott  and  Others  v,  SitfrrH. 


If  an  attoraey  at  law,  to  whom  a  claim  has  been  sent  for  collection,  em- 
ploy's aooUier  to  collect  it,  without  authority  from  the  client,  he  will  he 
liable  for  any  damage  to  the  client  arising  from  the  negligence  or  waski 
of  skill  of  such  other  attorney. 

The  damages  arising  from  such  negligence  or  unslillMlness  are  of  an  un- 
liquidated character,  and  not,  under  the  R.  S.  1843,  a  subject  of  set-off. 


Smturday, 
Deeembir  3. 


ERROR  to  the  Dearborn  Circuit  Court. 

RoACHE,  J. — Foreign  attachment  by  Smitfi  against  the 
plaintiffs  in  error.  Property  of  the  plaintiffs,  who  were 
non-residents,  was  regularly  attached.  A  declaration  was 
filed,  containing  a  count  on  an  account  stated,  and  the 
money  counts.  The  defendants  below  appeared  and  plead 
the  general  ii^ue,  and  notice  of  set-off.  By  agreement 
of  parties,  the  case  was  tried  by  the  Court,  which  found 
for  the  plaintiff,  and  rendered  adjudgment  for  1,537  dol- 
lars and  89  cents. 

In  support  of  his  declaration.  Smith  introduced  an  ac- 
count stated  by  Abbott  and  Brothers,  under  date  of  June 
30,  1844,  exhibiting  a  series  of  transactions  between  the 
parties,  and  showing  a  balance  due  the  former,  at  diat 
date,  of  1,114  dollars  and  42  cents. 

The  defendants  proved  that  in  1840,  they  placed  in  the 
hands  of  Smith,  who  resided  at  Louisville,  Kentucky,  four 
notes  on  Branham  and  Todd,  amounting,  with  their  inte- 
rest, to  2,629  dollars  and  38  cents,  for  collection  by  him 
as  an  attorney.     The  latter  immediately  forwarded  the 
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notes  to  Marshall  and  Cushingy  attorneys  resident  at  Madi-    ^or.  Term, 

soHy  Indiana^  in  the  vicinity  of  which  place  Branham  and '- — 

Todd  were  doing  business.  Abbott 

In  March,  1642,  Marshall  and  Gushing  obtained  a  judg-       Smitb. 
ment  on  three  of  the  notes  for  1,377  dollars  and  93  cents. 

On  the  third  of  October,  1843,  Cushing  received  from 
Bt^nham  and  Todd  railroad  scrip,  treasury  warrants,  and 
some  real  estate,  for  which  he  gave  them  up  the  fourth 
note,  which  had  not  been  included  in  the  judgment,  and 
entered  a  credit  for  the  balance  on  the  judgment,  for  1,012 
dollars  and  19  cents.  The  receipt  was  signed  by  Cushing, 
as  attorney  of  Abbott  and  Brothers. 

Up  tt>  this  period,  it  does  not  appear  that  Abbott  and 
Brothers  were  apprised  of  the  employment  t)f  Marshall 
and  Cushing.  Shortly  afterwards,  in  a  correspondence 
between  them*  and  Smittt,  they  expressed  dissatisfaction 
with  the  management  of  the  business,  and  in  February, 
1645,  took  it  out  of  the  hands  of  Marshall  and  Cushing ^ 
and  transferred  it  to  Bright  and  Dunn.  The  latter  got  a 
portion,  but  not  all  of  the  property  taken  by  Cushing  on 
the  judgment  against  Branham  and  Todd.  A  portion  of 
the  real  estate  was  sold  and  the  proceeds  accounted  for, 
and  another  portion  conveyed  to  Abbott  and  Brothers,  who  ' 
still  own  it.  No  attempt  is  shown  to  have  been  made  by 
the  plaintiffs  in  error  to  avoid  the  settlement  or  compro- 
mise, but  all  their  efforts,  up  to  1846,  seem  to  have  been  ^ 
directed  towards  making  the  most  out  o!*  the  property  ^i^^ 
taken  on  the  compromise;  and  their  changes  of  attorneys 
had  that  object  merely  in  view. 

In  1846,  Abbott  and  Brothers  directed  Stevens,  their  at- 
torney and  agent,  to  take  charge  of  the  business  and  close 
it  up.  Bright  and  Dunn  accounted  to  the  latter  for  what 
had  come  to  their  hands. 

Stevens,  according  to  their  directions,  called  on  Smith, 
and  demanded  of  him  the  Branham  and  Todd  notes,  or 
the  money,  if  collected.  Smith  gave  him  240  dollars  in 
small  notes,  which  he  had  received  through  Cushing  on 
the  Branham  and  Todd  notes,  and,  being  all  that  had  ever 
come  into  his  hands,  denied  any  further  liability. 
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On  this  state  of  facts,  the  Court  found  for  Smith  for  the 
amount  of  the  account  stated,  with  interest,  and  disal- 
lowed the  claim  set  up  as  a  set-off. 

No  question  is  raised  as  to  the  correctness  of  the  claim 
of  Smith;  but  the  whole  controversy  arises  as  to  the  de- 
mand attempted  to  be  sustained  by  Abbott  and  Brothers  as 
a  set-off. 

It  was  the  duty  of  Smith,  on  receiving  the  Brankam 
and  Todd  notes,  to  use  diligence  and  skill  in  their  coUec- 
tion.  If  he  employed  other  attorneys  under  him,  without 
au&ority  from  his  clients,  he  was  responsible  for  their 
acts.  If  through  deficiency  of  skill  or  diligence  either  of 
himself  or  of  the  attorneys  employed  by  him,  his  client 
should  suffer,  he  would  be  liable  to  an  action.  In  sndi 
case  the  cl^im  would  not  partake  of  the  nature  of  a  debt; 
but  would  be  a  claim  for  damages  for  professional  inca- 
pacity or  negligence ;  it  would  be  an  action  sounding  in 
unliquidated  damages;  which  could  only  be  ascertained  by 
the  finding  of  a  jury.  Such  a  claim  is  not  a  proper  sub- 
ject of  set-off.    See  R.  S.  1843,  p.  708,  s.  204. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 


S.  C.  Stevens,  for  the  plaintij 
/.  Sullivan,  for  the  defendi 


W 


CooLEY  V.  Harper. 


If  a  sberiffi  hariDg  levied  upon  personal  property,  leaves  it  in  tibe  hands  of 
the  execation-defendant  for  safe  keeping,  and  the  latter  loses  it,  or  eon- 
verts  it  to  his  own  use,  such  loss  or  conversion  is  a  sufficient  dispoaElt«n 
of  the  levy  to  authorijse  the  issuing  of  another  execution. 

A  party  who  would  rescind  a  contract  on  the  ground  of  fraud,  must  retam 
whatever  of  value  he  has  received  upon  the  contract  from  the  opposite 
party,  that  they  may  be  placed  ta  statu  quo. 


December  3. 
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ERROR  to  the  Delaware  Circuit  Court.  iffoT.  Tenn, 

1  QfvQ 

Perkins,  J. — The  proceedings  in  this  Cftse  were  com- ' — 

menced  by  a  notice  of  a  motion  to  set  aside  executions  ^^^ 

issued  upon  two  judgments  rendered  in  the  Delaware  Cir-      HAJiFiai. 
cuit  Court  at  the  September  term,  1640,  in  favor  of  Harper  Saturday, 
against  Cooleg,  it  being  alleged  that  said  judgments  had 
been  satisfied  by  a  release  under  seal,  of  which  profert 
was  made.  ^ 

Afterwards,  at  the  September  term,  1847,  the  plaintiff* 
filed  an  amended  notice,  as  a  second  count,  alleging,  as 
a  further  cause  for  setting  aside  said  executions,  that  in 
October  y  1 841 ,  an  execution  issued  on  each  of  said  judgments, 
by  virtue  of  wliich  the  sherifiT  levied  on  certain  personal 
property  sufficient  to  satisfy  said  judgments,  and  that 
said  levies  remained  undisposed  of,  the  sheriff*  having 
made  returns  that  the  property  levied  on  was  not  sold  for 
want  of  bidders. 

The  defendant  pleaded  that  the  release  above  men- 
tioned was  obtained  by  fraud.  The  plaintiff*  replied  that 
it  was  not.    Issue.  « 

The  defendant  also  filed  three  pleas  to  the  second 
count. 

1.  That  said  executions  were  not  issued  and  levied, 
&c.;  and  upon  this  there  was  issue. 

The  2d  and  3d  pleas  alleged  that  the  property  so  levied 
on  was  left  by  the  sheriff*  in  the  possession  of  Cooley^  the 
execution-defendant;  that  the  sheriff*  took  no  delivery 
bond;  that  said  Cooley  had  converted  the  property  to  his 
own  use;  and  that  none  of  it  had  been  applied  to  the 
satisfaction  of  the  judgments.  ^ 

The  plaintiff*  demurred  to  the  two  last^mentioned  pleas, 
but  the  demurrers  were  overruled,  and  judgment  rendered 
on  the  demurrers  as  to  the  second  count. 

The  cause  was  submitted  to  the  Court  upon  the  issue 
joined  upon  the  plea  of  fraud  to  the  first  count.  The 
Court  found  for  the  defendant,  and  overruled  the  plain- 
tifi*'s  motion  to  set  aside  the  executions. 

The  counsel  for  the  plaintiff*  contends  that  the  Court 
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: —  pleas  to  the  second  count. 

v^*^  When  property  is  levied  on  by  virtue  of  an  execntion, 

Harpbr.  if  ii  remains  unsold  during  the  lifetime  of  the  execution, 
the  proper  course  for  the  plaintiff  to  pursue,  is,  no  doubt, 
to  procure  the  issue  of  a  writ  of  vendUioni  exponas.  The 
levy  operates  as  a  satisfaction  of  the  judgment  to  the 
extent  of  the  value  of  the  property  taken,  until  it  is  in 
some  way  <|[isposed  of.  It  is  also  the  duty  of  the  sheriff 
to  keep  the  property  safely,  and,  if  he  fails  to  do  so,  and 
the  property  is  lost,  the  execution-plaintiff  may  have  an 
action  against  him.  But  he  may  make  the  execution- 
defendant,  or  any  other  person,  his  agent  to  keep  the 
property,  of  course  at  his  own  risk  so  far  as  regards  the 
claim  of  the  execution-plaintiff,  and  if  the  property  should 
be  lost  through  the  fault  of  the  execution-defendant,  or  if 
it  should  be  converted  by  him  to  his  own  use,  we  do  not 
perceive  any  good  reason  why  either  should  not  be  re- 
garded as  a  sufficient  disposition  of  the  levy  to  authorize 
the  issue  of  another  execution,  if  the  plaintiff  should  be 
disposed  to  pursue  that  course,  rather  than  his  remedy 
against  the  sheriff.  Surely,  the  execujtion-defendant,  who 
had  converted  the  property  levied  on,  could  not  complain 
of  this,  and  to  decide  otherwise  would  only  have  the 
effect  of  producing  circuity  of  actions  to  obtain  the  rights 
respectively  of  the  parties;  for,  if  the  sheriff  should  be 
required  to  ^satisfy  the  execution-plaintiff,  the  execution- 
defendant  would,  in  turn,  be  answerable  to  the  sheriff. 
We  think,  therefore,  the  demurrers  were  properly  over- 
ruled. 

The  counsel  for  the  plaintiff  also  contends  that  the 
finding  of  the  Court  upon  the  issue  of  fact  was  not  war- 
ranted by  the  evidence.  There  was  some  evidence  tend- 
ing to  prove  that  the  release  was  fraudulently  obtained ; 
and  as  it  was  a  question  for  the  jury,  or  the  Court  sitting 
as  such,  we  do  not  think  the  judgment  ought  to  be  re- 
versed on  this  ground. 

It  must,  however,  be  reversed.  The  evidence  shoivs 
that  the  execution-plaintiff  received  150  dollars  in  cash, 
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and  Cociejfs  note,  with  one  Clark ^  as  surety,  for  125  dol-    Nor.  Term, 

lars,  in  consideration  of  the  release.     These  he  retains,  

and  has  made  no  offer  to  return  them,  or  either  of  them*      ^*^^«^ 
It  is  well  settled  that  if  a  party  would  rescind  a  contract    Oolvmax. 
on  the  ground  of  fraud,  he  must  return  what  of  value  he 
has  received  upon  said  contract  from  the  opposite  party, 
that  they  may  be  placed  in  statu  quo.    Hardesty  v.  Smiihy 
3  Ind.  R.  89. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  March,  for  the  plaintiff. 

T.  /.  Samplcj  O.  H.  Smith,  and  S.  Yandes,  for  the  de- 
fendant. 


Yerden  v.  Coleman  and  Others. 

By  an  Indian  treaty  made  in  1839,  the  United  8iaU9  agreed  to  grant  to 
one  T.,  an  Indian,  a  eection  of  land,  which  should  be  conveyed  to  him 
by  patent.  The  land  waa  to  be  selected  under  the  direction  of  the  Presi 
dent.  The  agent  appointed  by  the  President  reported,  on  the  20th  of 
January,  1836,  that  he  had  selected  the  section,  a  part  of  which  was  the 
land  in  question,  and  the  President  approved  the  report,  but  no  patent 
erer  issned  to  T.  One  H,  had,  in  1839,  located  on  the  land  in  question, 
made  improTementa  and  continued  to  occupy  it,  and,  in  1841,  obtained 
a  patent  for  the  same  under  a  pre-emption  right  HMj  that  the  treaty 
did  not  operate  as  a  grant  in  fr€uenti,  but  only  as  a  contract  for  a  future  , 

conreyance  by  patent.    Hdd,  also,  that  H.'9  title  was  complete. 

APPEAL  from  the  Benton  Circuit  Court.  ?!*'^'^ 

Perkuts,  J. — Bill  in  chancery  to  obtain  an  injunction 
restraining  the  sale  of  land  under  a  power  to  sell  con- 
tained in  a  mortgage.  A  temporary  injunction  was  grant* 
ed,  which  was  dissolved  on  the  coming  in  of  the  answer. 
Appeal  to  this  Court. 

Vol.  IV.— 46 
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Not.  Term,       There  is  no  dispute  about  the  facts  in  the  case,  and 

' —  they  may  be  briefly  stated  as  follows : 

YmwK  Jq  j^p^^  ^g^Q^  ^^  plaintiff;  Verden,  executed  to  Isaac 

OoLuiAK.  Coleman  a  mortgage  on  certain  lands  lying  in  Bembm 
county,  Indiana^  to  secure  the  payment  of  a  sum  of  mo- 
ney in  one  year  from  that  date.  The  mortgage  gave  to 
Coleman  the  power  to  proceed  by  notice,  &c.,  and  sell  the 
property  mortgaged  to  make  the  money,  if  it  should  not 
be  paid  when  due,  without  a  resort  to  judicial  proceed- 
ings. The  money  was  not  paid  when  due,  nor  at  all,  and 
Coleman  proceeded,  all  regularly,  to  advertise,  prepara- 
tory to  a  sale  upon  a  day  specified.  Before  that  day  ar- 
rived, this  bill  was  filed,  praying  an  injunction  upon  the 
sale,  and,  as  a  reason  therefor,  the  plaintiff  said  that  h$ 
purchased  the  lands  mortgaged  of  Coleman;  diat  the 
mortgage  was  given  to  secure  the  balance  of  unpaid 
purchase-money ;  that  to  a  part  of  the  land  sold  to  said 
plaintiff,  and  by  him  re-conveyed  to  Coleman  by  mort- 
gage, Coleman  had  no  title,  and  that  said  plaintiff  had 
paid  as  much  of  the  purchase-money  on  the  whole  tract 
as  the  part  of  it  to  which  Coleman  had  title  was  worth. 
As  evidence  upon  which  he  relies  to  show  that  Coleman 
had  no  title  to  a  part  of  the  land  in  question,  the  plaintiff 
seU  forth  that  on  the  27th  of  October,  1832,  a  treaty,  sub- 
sequently ratified  by  the  President  and  Senate,  was  made 
between  Jonathan  Jennings^  John  W.  Davis  and  JIfiirb 
Crume,  commissioners  on  the  part  of  the  United  States, 
and  the  chiefs  and  warriors  of  the  Potawatamie  Indians, 
which  treaty,  by  article  3,  declared  that— ''The  Untied 
States  agree  to  grant  to  each  of  the  following  personi 
the  quantity  of  land  annexed  to  their  names,  which  land 
shall  be  conveyed  to  them  by  patent."  Among  others, 
''to  To-pen-ne-iee,  principal  chief,  one  section."  ''The 
foregoing  reservations  shall  be  selected  under  the  direc- 
tion of  the  President  of  the  United  States,  after  the  lands 
shall  have  been  surveyed,  the  boundaries  to  correspond 
with  the  public  surveys.** 

The  plaintiff  showed  further,  that  under  this  treaty,  the 
President  appointed  /.  T.  Douglass  to  select  the  lands 
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who,  on  the  20th  of  January^  1836,  reported  that  he  had 
selected  for  To-pen-ne-bee  a  certain  section  which  covers 
a  part  of  that  embraced  in  the  mortgage,  and  which  re- 
port was  approved  by  the  President.  No  patent,  however, 
ever  issued  conveying  the  section  to  To-pen-ne-bee;  but, 
upon  the  10th  of  Angusty  1643,  a  patent  for  it  issued  to 
Hananiah  fT^uA^,  through  whom  Coleman  claimed  title,  said 
patent  reciting  that  Hewitt  had  '^  deposited  in  the  general 
land-office  of  the  United  States  a  certificate  of  the  register 
of  the  land-office  at  CrawfordstnUe^  whereby  it  appeared 
that  full  payment  had  been  made  "  by  said  Hewitt  for  the 
land,  according  to  the  act  of  congress,  &c. 

It  appears  that  Hewitt  claimed  and  obtained  the  title  to 
the  land  under  a  pre-emption  right ;  that  he  settled  on  it 
early  in  1632,  made  improvements,  continued  to  occupy, 
tendered  the  money  for  the  land  at  the  land-office,  &c.; 
and  that  Douglass  selected  said  tract  in  violation  of  the 
instructions  under  which  he  acted,  as  they  directed  him 
not  to  select  land  thus  claimed;  and  that  the  war  depart- 
ment at  WashingtoUf  after  the  selection  had  been  inad- 
vertently approved  by  the  President,  upon  learning  the 
facts  of  the  case,  ordered  the  selection  to  be  set  aside. 

In  considering  this  case,  we  shall  pass  by  the  question 
of  the  right  of  the  mortgagor  to  dispute  the  title  to  land 
he  has  mortgaged ;  and  also  the  question  as  to  the  power 
of  any  department  of  the  government,  other  than  the 
judiciary,  to  set  aside  a  grant  of  land,  as,  it  is  alleged, 
was  attempted  to  be  done  in  reference  to  the  section  se- 
lected for  To-pen-ne-bee;  and  shall  inquire  what  grant  has 
been  made  in  the  case — who,  according  to  the  showing 
in  the  record,  now  has  the  legal  title  to  the  land  in  dis- 
pute. 

A  grant  by  patent,  in  the  usual  form,  has  been  made 
by  the  proper  authority  to  Hewitt.  Of  this  there  is  no 
doubt.  But  it  is  insisted  that  a  prior  grant,  of  the  same 
land,  had  been  made  to  To-pen-ne-bee^  whereby  that  to 
Hewitt  was  rendered  unavailing.  It  is  contended  by  the 
counsel  for  the  plaintiff,  that  the  clauses  we  have  quoted 
above  from  the  treaty  of  1832^  (for  they  are  all  that  bear 
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Nov.  Temi,   upon  the  question)  operated  as  a  grant,  and  vested  the 

: —  legal  title  in  fee  simple  to  the  land,  in  To-pen-ne-bee^  the 

y^^  moment  the  selection  was  made  and  approved  under  it. 
CoLDiAN.  If  they  did  not  so  operate,  then  it  was  clear  that  the  Indian 
had  no  interest  in  the  land,  and  the  title  of  Hewitt  was  com- 
plete, as  the  equity  of  the  case  was  manifestly  all  with 
him,  as  well  as  the  legal  title,  upon  the  issue  of  hia  pa- 
tent. 

In  Wacox  V.  Jacksoriy  18  Peters  (U.  S.)  R.  498,  it  is  said 
that  ^'  with  the  exception  of  a  few  oases,  nothing  but  a 
patent  passes  a  perfect  and  consummate  title '^  to  any 
part  of  the  public  lands.  One  class  of  cases  to  be  ex- 
cepted, is,  where  an  act  of  congress  grants  land,  as  is 
sometimes  done,  in  words  of  present  grant.  And,  we 
may  add,  where  the  act  or  treaty  provides  for  no  other 
mode  of  conveyance,  the  courts  incline,  by  construction, 
to  make  the  terms  of  the  one  or  the  other,  as  the  case 
may  be,  operate  as  grants,  where  the  language  taken  al- 
together, in  connection  with  what  may  be  supposed  to 
have  been  the  intention,  will  admit  of  it.  But  in  the 
case  before  us,  it  would  be  straining  very  much  the  doc- 
trine of  construction,  to  convert  the  language  of  the  treaty 
into  words  of  present  grant ;  and  it  would  be  doings  it  in 
a  case  where  no  necessity  existed  for  it,  and  where  injus- 
tice would  be  promoted  by  it.  Here,  the  treaty  provided 
expressly  the  mode  in  which  the  legal  title  was  to  be  con- 
veyed, viz.,  <'  by  patent;"  which  was  superflous,  if  it  was 
supposed  it  was  already  conveyed  without  a  patent. 

In  Longhii  v.  C&ffiny  1  Ind.  R.  446,  this  Court  had  pre- 
cisely the  same  question  before  it  as  is  now  under  consi- 
deration, and  the  decision  was,  that "  where  a  treaty  says 
^  that  the  title  to  a  certain  tract  of  land  is  thereby  vested 

in  a  certain  individual,  his  heirs  and  assigns,  the  treaty 
operates  as  a  grant  of  the  land.  Bat  where  it  says,  as 
in  the  present  case,  that  a  half  section  of  land,  at  a  spe- 
cified point,  shall  be  granted  to  a  certain  person,  his  heirs 
and  assigns,  by  a  patent  from  the  President  of  the  Untied 
States^  the  clause  amounts  only  to  a  contract  that  the 
land  shall  be  afterwards  properly  located  by  an  agent  of 
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the  government,  and  be  conveyed  by  a  patent  from  the   ^ot.  Term, 
President."  _1?^_ 

Per  Curiam. — The  decree  dissolving  the  temporary  in-  SrAOMBROBa 
junction  is  affirmed,  with  costs.  MosruLn. 

H.  S,  Lane,  S.  C.  WUlsan,  D.  Mace  and  W.  C.  TTifcon, 
for  the  appellant. 

Z.  Baird  and  /.  M.  BeynoldSy  for  the  appellees. 


Stackberoer  v.  Mosteller. 

An  agreement  to  lease  land  for  the  term  of  two  years,  at  a  rent  equal  to 
the  full  rental  yalue  of  the  premises,  the  occupation  to  commence  at  a 
future  day,  is  an  agreement  relating  to  an  interest  in  land,  and  under  8. 
16,  c.  28,  R.  S.  1843,  and  notwithstanding  the  exception  in  that  section 
relating  to  leases  not  exceeding  the  term  of  three  years,  to  be  valid,  it 
must  be  in  writing. 

A  suit  will  not  lie  upon  an  oral  agreement  for  such  a  lease  on  account  d 
the  refusal  of  the  lessee  to  deliver  possession  of  the  premises  at  the  time 
appointed. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  Saturday, 
Stuart,  J. — ^Assumpsit  on  a  verbal  agreement  in  rela- 
tion to  a  lease  of  lands.  There  are  several  coonts,  the 
Bobstance  of  which  is,  that  in  January ^  1650,  the  defendant, 
MostfUerj\ibji ''  agreed,  rented  and  to  farm  let"  to  the  plain- 
tiff, a  certain  farm,  dwelling-house  and  outhouses  situate 
thereon,  in,  &c.,  for  the  term  of  one  year  from  March, 
1650;  that  the  farm  had  a  hundred  acres  of  tillable  land, 
suitable  for  corn,  grain,  &c.,  which,  at  the  instance  of  the 
defendant,  the  plaintiff  was  to  cultivate,  rendering  as 
rent  therefor,  one-third  of  the  corn,  &c.,  raised  thereon — 
averring  the  rent  thus  reserved  to  be  a  full  compensation 
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Nov.  Terra,    for  the  Use  of  the  premises.     The  plaintiff  ftirther  avers 

'. that  he  was  at  great  expense  in  preparing  to  enter  on  the 

Stacberobi  y^^^  jj^  ^Ybo  avers  that  on  the  1st  day  of  March,  1850, 
MoOTBLLEE.  he  was  ready  and  willing,  on  his  part,  to  enter,  &c.;  that 
he  demanded  of  the  defendant  the  possession,  which  the 
latter  wholly  failed  and  refused  to  give;  whereby  the 
plaintiff  lost  the  profits  of  the  land,  &c.  Damages,  500 
dollars.  Trial  by  the  Court  on  the  general  issue,  and 
finding  for  the  defendant.     The  plaintiff  appealed. 

A  bill  of  exceptions,  taken  during  the  progress  of  the 
trial,  discloses  the  only  point  in  controversy. 

The  plaintiff  admitted  the  leasing  to  be  by  verbal  con- 
tract; and  that  such  contract  was  the  only  one  on  which 
he  had  any  evidence  to  offer.  The  defendant  admitted 
that  he  had  contracted  verbally  as  alleged  in  the  first 
count.  Two  witnesses  were  offered  by  the  plaintiflT  to 
prove  the  damages  he  had  sustained  by  reason  of  the 
breach,  &c.,  but,  the  defendant  objecting,  the  objection 
was  sustained,  for  the  reason  that  the  Court  was  of  opi- 
nion no  action  could  be  maintained  on  such  verbal  con- 
tract. 

The  one  party  relies  on  the  16th  sec.  c.  28,  R.  S.  1843, 
and  the  other  on  the  clause  in  the  same  section  excepting 
leases  not  exceeding  three  years.  What  constitutes  the 
16th  section  in  our  statute  of  fQiuds,  is  divided  into  two 
sections  in  the  English  statute — the  exception  forming  a 
second  and  distinct  section.  The  clause  referred  to 
reads,  "except,"  &c.,  "all  leases  not  exceeding  the  term 
of  three  years  from  the  making  thereof,  upon  which  the 
rent  reserved  shall  amount  to  at  least  one-half  of  what 
the  rent  thereof  is  really  worth."  The  English  statute 
requires  the  "  rent  reserved  to  be  two-third  parts,  at  the 
least,  of  the  full  improved  value  of  the  thing  demised.*' 
In  other  respects,  ours  is  a  substantial  copy. 

We  are  referred  to  Inman  v.  Stamp,  1  Starkie  R.  12,  as 
a  leading  authority  in  point.  That  was  an  action  of  as- 
sumpsit for  not  occupying  the  plaintifi^s  premises  accord- 
ing to  contract.  It  appeared  that  the  defendant  had 
agreed  verbally  to  take  the  plaintifi^'s  apartments  from 


OF  THE  STATE  OP  INDIANA.  4tt8 

the  next  ensuing  Christmas,  for  a  term  not  exceeding   ^o^-  '^^^'i^* 


1853. 


three  years,  at  a  stipulated  rent  payable  quarterly.  Re- 
lying on  this  verbal  contract,  the  plaintiff  took  down  from  Stacmeeoer 
his  window  the  advertisement  of  "  lodgings  to  let."  The  MoerixLcs. 
day  before  Christmas  the  defenduit  notified  the  plaintiff 
of  his  intention  to  abandon  the  agreement.  EUenboroughy 
C.  J.,  held  that  this  was  a  contract  for  an  interest  in  lands, 
within  the  meaning  of  the  statute  of  frauds,  and  was, 
therefore,  void.  But  it  was  also  intimated  that  had  the 
defendant  entered  into  possession  of  the  premises,  it 
would  have  been  otherwise ;  for  such  entry  would  have 
been  part  execution  of  the  contract. 

Only  change  the  position  of  the  parties,  and  the  case 
of  Inman  v.  Stamp  is  the  case  at  bar.  There  the  lessor 
sued  the  lessee  for  refusing  to  take  possession  according 
to  contract.  Here  the  lessee  sues  the  lessor  for  refusing 
to  deliver  possession.  If  the  former  is  void  as  against 
the  policy  of  the  statute  of  frauds,  it  would  be  difficult  to 
find  any  good  reason  for  sustaining  the  latter.  The  au- 
thority seems  conclusive  against  the  plaintiff  unless  the 
case  in  Startie  has  been  overruled ;  and  we  cannot  find 
that  it  has  been.  On  the  contrary,  we  find  it  recognized 
by  Bailey,  J.,  as  a  leading  authority — saying  that,  unless 
Inman  v.  Stamp  could  be  successfully  impeached,  it  must 
gov^m  the  case  then  under  consideration.  Edge  v.  Strafe 
ford,  1  C.&  J.  391. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D,  Mace  and  W.  C.  Wilson,  for  the  appellant. 

Z.  Baird  and  R.  C.  Gregory,  for  the  appellee. 
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Develin  v»  Riqosbee. 


The  release  of  a  parol  contraet  need  not  be  under  seal. 

The  term  "  marriage  contract"  is  applied  to  the  public  ceremonj  of  mar- 
riage and  to  the  prior  contract  to  marry  irhich  that  ceremony  impliea. 

A  female  at  the  age  of  eighteen  years  is,  in  this  state,  as  to  the  povcr  to 
enter  into  a  marriage  contract,  an  adult 

A  female  over  eighteen  and  under  twenty-one  years  of  age,  may,  in  this 
state,  make  a  valid  release  of  a  contract  to  marry. 


Saturday, 
December  3. 


ERROR  to  the  Fratddin  Circuit  Conrt. 

Stuart,  J. — Lydia  Biggsbce^  by  her  next  friend,  saed 
Develin  for  breach  of  marriage  contract.  The  declaration 
contains  three  counts:  1.  A  promise  to  marry  when  re- 
quested, and  refusal.  2.  A  promise  to  marry  on  request, 
but  that  he  married  another.  And,  3.  To  marry  in  a  rea- 
sonable time,  and  refusal. 

Develin  filed  four  pleats.  First,  the  general  issue,  which 
was  afterwards  withdrawn.  The  second  and  fourth  pleas 
set  up  a  release  from  Miss  Riggdfee  before  suit,  and  after 
she  had  arrived  at  the  age  of  eighteen  years.  The  de- 
murrers filed  to  these  pleas  were  sustained.  The  third  is 
the  only  plea  leading  to  an  issue  of  fact.  This  plea  is 
similar  to  the  second  and  fourth,  with  the  additional  alle- 
gation that  the  release  was  made  with  the  consent  of  her 
father  and  next  friend.. 

Trial  by  jury.  Verdict  and  judgment  for  the  defendant 
in  error  for  750  dollars. 

The  first  question  is  on  the  validity  of  the  second  and 
fourth  pleas. 

The  demurrers  were  special,  assigning  for  cause  that  the 
pleas  setup  a  release  as  a  bar  to  the  action,  without  making 
profert  of  it.  If  a  release  always  imports  a  seal ,  then  the  spe- 
cial demurrer  was  well  taken.  1  Chitty  PL  366. — 1  Saund. 
R.  9,  note  d.  The  usual  understanding  of  the  word  re- 
lease is,  that  it  is  under  seal ;  yet,  in  some  cases,  a  dis- 
charge or  release  is  as  valid  without  a  seal  as  with  it. 
1  Serg.  and  Rawle  212.— Delacroix  v.  Bylkley\  13  Wend. 
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71 . — Dearborn  v.  Cross,  7  Cowen  48. — Laitimore  v.  Harsen,    Nov.  Term, 
14  Johns.  R.  830.— 1  Cowen  122.— 9  id.  46.     There  is       ^^^^' 
some  reason  for  a  seal  when  it  is  intended  to  operate  as      I^^^^lin 
a  release  of  a  deed  or  other  sealed  instrument;  for  then     Rxoosbek. 
the  releasing  instniment  should  be  of  equal  dignity  with 
that  released.    But  the  reason  ceases  as  to  parol  con- 
tracts.   A  verbal  release  is  of  equal  dignity  with  a  verbal 
promise,  and  should  be  regarded  as  of  equal  force  and 
validity. 

Such  is  the  case  at  bar.  Neither  of  the  pleas  demurred 
to,  as  we  understand  them,  allege  a  release  under  seal, 
in  terms.  The  second  plea  calls  it  her  certain  release  in 
writing. 

The  fourth  plea  does  not  allege  it  to  be  in  writing  even. 
It  simply  avers,  that,  in  consideration  of  the  notes,  she 
did  then  and  there  release  and  discharge,  &c.  There  is 
nothing,  therefore,  in  the  pleas  to  which  the  demurrer  for 
want  of  profert  was  applicable.  For  from  the  wording 
of  the  pleas  and  the  nature  of  the  promise  alleged  to  be 
released,  it  is  not  to  be  presumed  that  the  release  was 
under  seal.  The  special  demurrer  to  the  second  and 
fourth  pleas  was,  therefore,  not  well  taken,  and  should 
have  been  overruled. 

But  as  these  demurrers  had  also  the  effect  of  a  general 
demurrer,  if  the  matter  pleaded  were  insufficient  to  bar 
the  action,  the  ruling  of  the  Court  was  not  erroneous. 
The  defence  set  up  in  these  pleas  resolves  itself  into  a 
single  question :  Can  a  female,  over  the  age  of  eighteen 
and  under  twenty-one  years,  for  a  valuable  consideration, 
viz.,  200  dollars,  make  a  valid  release  of  a  marriage  con- 
tract? If  she  can,  then  the  pleas  are  a  bar  to  the  ac- 
tion brought  by  her  on  such  contract. 

The  general  current  of  authorities  is,  that  the  acts  of 
an  infant  are  voidable  only.  A  warrant  of  attorney  to 
confess  judgment  is  an  exception — that  is  void.  6  Cowen 
393.  There  are  other  exceptions  not  necessary  to  be  no- 
ticed. Nor,  admitting  the  release  in  question  to  be  void- 
able, will  we  stop  to  inquire  when  it  was  competent  for 
Miss  Riggsbee  to  avoid  it.    In  Roof  v.  Stafford^  the  Court 
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lay  down  the  rule,  that  the  the  time  of  avoiding  the  exe- 
cuted contracts  of  an  infant  is  when  he  comes  of  age. 
7  Cowen  179.  And  the  decision,  to  that  extent,  is  not 
disturbed  in  the  Court  of  errors.  9  Cowen  627.  Per- 
haps, therefore,  the  disaffirmance,  by  bringing  the  suit 
while  she  was  yet  a  minor,  was  premature ;  but  of  this 
we  give  no  opinion. 

The  Courts,  in  their  anxiety  to  adhere  rigidly  to  the 
rules  in  favor  of  infancy,  should  not  be  blind  to  the  sob- 
ject-matter  of  the  suit.  It  is  not  to  be  denied  that  a 
young  lady  of  the  ripe  age  of  eighteen  or  upwards,  does 
not,  in  point  of  fact,  need  the  aid  of  the  courts  to  enable 
her  to  make  and  unmake  marriage  contracts.  Infancy , 
on  such  a  sul^ect,  is  in  name  only,  and  not  in  reality. 
The  courts  may  well  be  excused  from  over-nice  distinc- 
tions in  favor  of  mere  nominal  infancy. 

So  it  seems  to  be  regarded  by  the  revised  statutes  of 
1643.    Thus,  section  ten  of  the  marriage  act  reads — 

"I£  either  of  the  persons  intending  to  marry  is  a  male 
under  the  age  of  twenty-one  years,  or  a  female  under  the 
age  of  eighteen  years,  and  shall  not  have  had  a  former 
wife  or  husband,  the  clerk  shall  not  issue  a  license  to 
such  person  without  the  consent  of  the  parent  or  guardian 
having  the  custody  of  such  minor,  if  there  be  any  in  this 
state  competent  to  act." 

The  twelfth  section  speaks  of  the  lawful  age  to  many 
without  the  consent  of  the  parent  or  guardian,  and  pro- 
vides substantially  that  the  license  may  issue  after  the 
above  ages  without  such  consent. 

It  is  not  necessary  to  notice  the  meaning  to  be  attached 
to  '<  marriage  contract."  These  terms  are  applied  both 
to  the  public  ceremony  of  marriage,  and  to  the  prior  con- 
tract to  marry  which  that  ceremony  implies.  Hence,  the 
suit  here  brought  is  for  breach  of  marriage  contract* 

The  policy  of  the  law  in  the  protection  of  infants  is 
wise  and  humane,  and  should  be  enforced.  But  it  seems, 
from  the  foregoing  sections,  that  the  legislature  justly 
concluded  that  as  to  the  marriage  contract,  the  rigor  of 
the  rule  might  be  somewhat  relaxed  in  favor  of  the  fe- 
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male.    Accordingly  a  discrimination  of   three  years  is    ^o^*  Term, 

made.     The  female  at  eighteen  is  deemed  as  competent ^ — 

to  judge  for  herself  in  contracting  matrimony,  as  the  e^^"'* 
male  at  the  age  of  twenty-one.  At  these  ages,  and  for  Riggwee. 
that  purpose,  the  statute  puts  them  upon  an  equality : 
they  may  both  contract  marriage  without  consent  of  pa- 
rents or  guardians.  As  to  that  contract,  the  female  at 
eighteen  is,  therefore,  in  this  state,  an  adult.  This  view 
is  further  corroborated  by  the  act  in  relation  to  appren* 
tices,  where  the  same  discrimination  is  observed.  .  R.  S. 
1843,  p.  615.  The  male  is  to  be  bound  till  he  is  twenty- 
one  and  the  female  till  she  is  eighteen  years  of  age. 

In  England^  it  seems  that  the  full  age  of  male  and  fe- 
male is  twenty-one  years.  At  this  age  the  female  may 
dispose  of  herself.  1  Black.  Comm.  463.  But  this,  says  the 
commentator,  is  merely  arbitrary,  and  fixed  at  different 
times  in  different  countries.  Thus,  in  NapleSj  the  female 
is  at  full  age  at  eighteen.  Id.  464.  We  cannot  find  that 
the  English  statutes  have  changed  the  law  in  this  respect 
since  the  time  of  Blackstone.  So  that  no  light  is  to  be 
gleaned  from  that  quarter.  Nor  have  we  been  able  to 
find  any  American  case  in  point.  We  therefore  place  the 
decision  upon,  the  obvious  policy  flowing  from  a  fair 
construction  of  our  own  statute. 

If,  at  the  age  of  eighteen,  the  female  be  an  adult  as  to 
the  marriage  contract,  it  necessarily  follows  that  she  is 
competent  to  release  such  contract.  Had  the  statute  pro- 
ceeded a  step  further,  and  declared  that  at  the  age  of 
eighteen  she  might  contract  in  relation  to  personal  pro- 
perty, her  power  to  buy,  sell,  receipt  for,  release,  and  do 
every  thing  incident  to  such  contracts,  could  not  be  seri- 
ously doubted.  Suppose,  under  such  statute,  she  accord- 
ingly sell  her  gold  watch  on  credit,  her  power  to  receive 
the  price,  and  receipt  to  or  release  the  purchaser,  is  neces- 
sarily implied  in  the  power  to  sell.  So  with  the  marriage 
contract.  We  can  see  no  good  reason  to  distinguish  the 
one  case  from  the  other.  The  power  to  contract  being 
conferred,  the  incidents  properly  belonging  to  it  follow. 

We,  therefore,  conclude  that  a  release  of  Dcodin^  after 
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Nov.  Term,    Miss  Riggsbee  had  attained  the  age  of  eighteen  years, 

: —  was  a  good  bar  to  an  action  on  a  verbal  promise  of  mar- 

""        riage.     We  thus  confine  it  strictly  to  the  case  at  bar. 
Edmoxds.         Should  the  statute  so  expounded  be  found  to  operate 
injuriously,  the  legislature  have  only  to  impose  such  fur- 
ther restrictions  as  in  their  wisdom  may  be  deemed  expe- 
dient. 

This  view  of  the  case  renders  it  unnecessary  to  notice 
the  instructions  given  and  refused.  It  also  leaves  the 
settlement  between  the  parties  in  full  force — Miss  Ri^sbee 
being  entitled  to  the  notes  given  her  by  Devdin  in  that 
settlement. 

Per  Curiam, — Thep  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

S.  W.  Parker  and  /.  B.  SleUh,  for  the  plaintiff. 
/:  RymaUy  for  the  defendant. 


December  3, 


Weed  and  Others  v.  Edmonds. 

The  petition  of  an  administrator  to  sell  lands  for  the  payment  of  debts,  de- 
scribed the  land  as  follows:  "South-east  quarter  of  sect.  19,  T.  13:  9/' 
and  did  not  state  the  countj  or  state  in  which  the  land  was  situate.  HeU, 
that  the  description  was  insufficient. 

A  petition  of  this  kind  was  required,  by  the  B.  S.  1843,  to  be  verified  by 
the  oath  of  the  administrator. 

A  party  by  contesting  such  a  petition  will  be  presumed  to  have  waived 
such  yeriiication,  but  he  will  not  if  he  did  not  appear. 

The  rule  in  equity  that  the  case  made  must  be  consistent  witH  tiie  bill, 
applies  also  to  such  a  proceeding. 

Saturday,  ERROR  to  the  Vigo  Probate  Court. 


Davison,  J. — Samuel  W.  Edmonds^  administrator  of  the 
estate  of  CyrenuH  W.  Chopin^  deceased,  filed  a  petition 
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alleging  that  no  personal  assets  belonged  to  said  estate, 
but  that  Chapin  died  seized  of  certain  land,  viz.,  *'  The  . 
80uth*east  quarter  of  sect.  10,  T.  12:  9,"  worth  1,000  dol- 
lars. That  Elisha  Parson  et  ai.y  at  the  Map  term;  1824, 
recovered  a  jadgment  in  the  Vigo  Circuit  Coart  against 
the  said  Chapin  for  3,061  dollars,  &c.,  which  is  unpaid, 
and  has  been  duly  presented  to  the  administrator  for  pay- 
ment. That  Chapin^  at  his  death,  left  the  following  named 
heirs,  viz.,  Thaddeus  Weedy  Louisa  Weed^  James  Weed^ 
Amelia  Weed^  Charles  Pickering  and  Catharine  Pickerings 
who  are  non-residents.  That  Thomas  and  William  Mc- 
QuUkin  pretend  to  have  some  claim  to  or  interest  in  the 
land.  The  prayer  is,  that  the  said  heirs,  and  also  the 
McQuilkinSf  be  made  defendants,  &c.;  and  that  they  be 
notified,  &c.,  to  show  cause  why  said  real  estate  may  not 
be  made  assets,  &c.  The  petition  was  not  verified  by 
oath  or  affirmation. 

The  heirs  being  non-residents,  were  notified  by  publi* 
cation,  and  having  failed  to  appear,  were  defaulted.  The 
McQuiikins  answered.  Their  answer  sets  up  that  the 
east  half  of  said  land  was,  in  the  year  1824,  sold  for 
taxes ;  that  one  Samuel  McQuilkinj  the  father  tof  the  re- 
spondents, at  his  death  held  the  same  by  title  derived 
from  that  sale.  They  claim  from  him  by  descent.  In 
the  lifetime  of  Samuel  McQuiikins  Thaddeus  Weed  ei  al,j 
heirs  at  law  of  said  Chapin,  brought  ejectment  against 
him  in  the  Vigo  Circuit  Court  for  said  east  half,  and  ob- 
tained a  judgment.  Then  he  exhibited  his  petition  in 
said  Court,  under  the  occupying  claimant  law;  but  he 
died  before  final  disposition  thereof.  Since  his  death, 
the  respondents  presented  their  petition,  in  that  behalf,  in 
the  same<!!ourt;  and  such  proceedings  were  thereon  had, 
that  the  value  of  the  land  was  found  to  be  320  dollars, 
and  of  the  improvements  thereon  810  dollars.  That  the 
time  fixed  by  the  Court  within  which  the  successful  claim- 
ants should  pay  for  said  improvements  had  elapsed;  and 
the  time  of  payment  for  the  land  was  also  designated, 
but  had  not  expired.  The  respondents  allege  that  they 
will  pay  said  320  dollars  when  it  becomes  due,  and  they 
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Nov.  I'orm,    are  willing  that  the  administrator  of  Chopin  shall  hare 

1 853 

. ' it ;  but  they  object  to  the  sale,  &c. 

Weed  r^^ie  cause  was  submitted,  &c.,  and  the  Court  found  the 

£pMON06.  answer  to  be  true ;  and  the  petitioner  having  waived  his 
right  to  an  order  for  the  sale  of  the  said  east  half,  it  was 
ordered  that  the  McQuUkins  should  pay  the  320  dollars  to 
8€ud  administrator  within  one  hundred  and  twenty  days. 
And  upon  proof,  it  was  further  ordered  that  the  west  half 
of  said  land  be  made  assets,  &c.,  and  that  it  should  be 
sold,  d^c. 

The  land  in  question  is  described  as  the  '^South-east 
quarter  of  sect.  19,  T.  12 :  9."  This  description  is  ob- 
jected to  as  insufficient.  The  objection  is  well  taken. 
The  statute  relative  to  the  ol^ects  of  this  petition,  re- 
quires that  "  a  description  of  the  real  estate  liable  to  be 
made  assets,"  &c.,  "shall  be  set  forth  in  the  petition.^ 
R.  S.  1843,  c.  30,  s.  221.  The  location  of  the  premises 
should  be  pointed  out  with  some  degree  of  certain^,  oth- 
erwise the  record  does  not  present  a  foundation  upon 
which  a  title  will  likely  rest  without  dispute.  The  words 
and  figures  used  in  the  record  as  descriptive  of  the  land, 
do  not  show  that  it  is  within  Vigo  county,  or  even  widiin 
the  state.  Therefore,  it  is  left  uncertain  whether  the 
cause  of  action  was  properly  before  the  Court.  Again, 
the  petition  should  have  been  verified.  The  language  of 
the  statute  is,  "  such  petition  shall  be  verified  by  the  oath 
or  affirmation  of  the  administrator  presenting  the  same.** 
R.  S.  1843,  c.  30,  s.  222.  It  is  true,  this  verification  may 
be  waived.  Where  a  party  appears  and  contests  the 
suit,  such  waiver  will  be  presumed.  But  in  the  case  be- 
fore us,  the  non-resident  defendants  did  not  appear.  As 
to  them  the  petition  must  be  considered  insufficient. 

Another  ground  is  taken  against  the  validity  of  these 
proceedings.  It  is  alleged  that  the  order  directing  the 
payment  of  320  dollars,  is  erroneous.  We  are  of  that 
opinion.  In  support  of  the  order  in  question,  the  petition 
makes  no  case.  It  states  that  the  McQuilkins  set  up 
some  claim,  &c.,  to  the  land,  but  alleges  nothing  relative 
to  the  320  dollars.     In  equity,  the  principle  is  well  settled 
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that  the  relief  granted  must  be  agreeable  to  the  case   Nov.  Term, 

made  by  the  bill,  and  not  different.    Mitford  24. — James : — 

V.  JUcEgmm,  6  Johns.  R.  543.— 19  id.  506.    We  think  ^SbSIl 
the  rule  just  stated  is  applicable  to  this  proceeding.  Bbauch  Rail* 

Per  Curiam. — The  decree  is  reversed  with  costs.    Cause         t. 
remanded,  6lc. 

A.  Kinnejfi  S.  B.  Qookine^  and  /.  P.    Usher^  for  the 
plaintiffs. 

C.  W.  Barbour^  for  the  defendants. 


lOEWABK. 


Thb  Shelbtvillb  Lateral  Branch  Railroad  Compant  v. 

Lewark. 

The  plaintiff  beloir  came  to  the  depot  of  the  defendants'  railroad  at  8., 
with  his  wagon,  to  haol  to  the  town  of  It.  a  load  of  dry-goods,  and  was 
directed  bj  the  defendants'  agent  who  had  charge  of  the  depot,  where  to 
iMusk  his  wagon  and  receive  the  load.  While  he  was  engaged  in  load- 
ing the  wagon,  at  the  place  designated,  through  the  defendants'  negli- 
gence it  was  mn  into  bj  the  defendants'  cars  and  seriously  damaged, 
flo  as  to  be  unable  to  convey  its  load.  In  an  action  on  the  case  the  Court, 
upon  these  facts  appearing,  instructed  the  juiy  that  the  measure  of  dam- 
ages was  the  damage  done  to  the  wagon,  the  loss  of  the  trip  in  which 
the  plaintiff  was  engaged,  and  the  loss  of  the  uie  of  the  wagon  until,  by 
proper  diligence,  the  plaintiff  could  get  it  repaired.  HM,  that  the  in- 
atrueticm  was  correct. 

ERROR  to  the  Johnson  Circuit  Court.  Smtufdmy, 

Dayison,  J. — Trespass  on  the  case  by  the  defendant  in 
error  against  the  plaintiffs  in  error,  for  injuries  resulting 
from  the  negligence,  &c.,  of  the  plaintiffs'  servants.  The 
cause  was,  by  change  of  venue,  taken  from  the  Circuit 
Court  of  Sltelbjf  county  to  the  Johnson  Circuit  Court.  Plea, 
not  guilty.  Verdict  for  the  plaintiff  below.  Motion  for 
a  new  trial  overruled,  and  judgment  on  the  verdict. 
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Vor.  Term,       The  evidence  is  opon  the  record.    It  Bhows  that  tlie 
defendant  came  to  the  plaintiffs'  depot  at  ShdhytnUe^  for 


^usLAraLAL  ^^  purpose  of  hauling  therefrom  to  RushviBe  a  wagon 
^A»cH  Rah.-  load  of  store-goods ;  that  he  was  directed  by  one  Hopkins^ 
r.  who  had  charge  of  the  depot  as  agent  of  the  platntifis,  to 
^^^"*  back  his  wagon  up  to  the  south-east  corner  of  said  depot. 
He  accordingly  did  so.  The  wagon  then  stood  upon 
one  of  the  side  tracks  or  switches  of  said  railroad.  While 
he  was  engaged  in  loading  it  from  the  depot,  several  bur- 
then cars  were  run  off  the  main  track  of  the  road  on  to 
the  switch  where  the  wagon  was  standing.  These  ears 
ran  against  and  into  said  wagon  and  injured  it.  Upon 
the  inquiry  whether  the  damage  done  to  the  wagon  was 
caused  by  the  negligence  of  the  plaintiffs'  servants,  there 
is  a  slight  conflict  in  the  testimony ;  but  we  think  the  evi- 
dence fully  authorized  the  jury  to  answer  that  question 
in  the  afiirmative.  It  was  shown  that,  in  consequence  of 
the  injury,  the  defendant  was  prevented  from  hauling  the 
store-goods  he  was  then  putting  into  his  wagon.  And 
the  space  of  time  it  would  require  to  repair  the  wagon, 
was  also  proved.  The  defendant,  over  the  plaintiffs'  ob- 
jection, was  permitted  to  prove  the  amount  he  would  have 
made  by  hauling  said  load,  and  what  the  use  of  the  wagon 
would  have  been  worth  while  it  was  undergoing  repair. 

Various  instructions  were  moved  by  the  defendants  be- 
low, but  overruled  by  the  Court.  These  will  not  be  fur- 
ther noticed,  as  by  the  charge  given  all  the  questions  in 
the  cause  are  raised. 

The  Court  instructed  the  jury,  inter  alia^  as  follows :  ^It 
is  not  disputed  but  that  the  plaintiff's  wagon  was,  by 
leave  of  the  defendants,  standing  on  the  railroad  switch  at 
the  depot  at  Shelbymlle,  in  the  act  of  receiving  freight,  sub- 
ject to  removal  upon  the  coming  in  of  the  cars  ;  nor  that 
these  cars,  on  coming  in,  ran  into  the  wagon  and  seriously 
injured  it.  In  this  state  of  the  case  it  was  incumbent  on 
the  defendants,  by  some  agent  or  officer,  to  notify  the 
plaintiff  of  the  approach  of  the  cars,  verbally  or  by  some 
known  signal,  in  time  to  enable  him  to  remove  his  wagon 
by  using  reasonable  diligence  and  alacrity..   If  the  de- 
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fendant  failed  to  give  such  notice,  the  plaintiff  has  a  right   ^ov.  Term, 

to  recover  the  value  of  the  damage  done  to  his  wagon, * — 

for  the  loss  of  the  trip  in  which  he  was  engaged,  and  for  villkLatmIl 
the  loss  of  the  use  of  the  wagon  till  by  proper  diligence  b«anch  Rail- 
he  could  get  it  repaired."  v. 

This  charge,  so  far  as  it  relates  to  the  loss  of  the  trip  ^*^*'^*- 
and  the  loss  of  the  use  of  the  wagon  while  it  was  being 
repaired,  is  alleged  to  be  erroneous.  These  items  of 
loss  are  set  forth  in  the  declaration,  and  are,  in  our  opi- 
nion, sustained  by  the  evidence.  The  charge  states,  hy- 
pothetically,  that  the  injury  done  to  the  wagon  resulted 
from  the  negligence  of  the  plaintiffs'  servants.  If  this 
was  the  case,  "the  law  will  not  nicely  attempt  to  limit 
the  amount  of  reparation."  The  compensation  should 
be  for  the  entire  damage  resulting  from  such  negligence.  # 
It  is  true,  remote,  uncertain  or  speculative  damages  will 
not  be  allowed.  Nor  was  the  jury,  in  this  case,  instruct- 
ed to  give  damages  of  that  character.  The  items  of 
damage  referred  to,  were,  no  doubt,  the  immediate  conse- 
quence of  the  breaking  of  the  wagon.  And  it  seems  to 
us  that  the  jur}%  under  the  evidence  in  the  cause,  could 
have  no  difficulty  in  estimating,  readily  and  with  preci- 
sion, what  the  defendant  would  have  made  by  the  trip  in 
which  he  was  engaged,  and  what  the  value  of  the  use  of 
the  wagon  would  have  been  to  him  while  it  was  undergo- 
ing repair.  These  damages  were  not  speculative,  like 
the  loss  of  profits,  &c. 

In  the  New  Haven  Steamboat  Company  v.  VanderbSt,  16 
Conn.  R.  420,  it  was  decided,  in  an  action  to  recover 
damages  for  ii\jurieB  done  to  the  plaintiff^s  steamboat, 
Bclky  by  the  defendant's  steamboat.  New  Haven^  "  that  the 
plaintiff  was  entitled  to  recover,  as  damages,  a  reetson- 
able  sum  for  the  injuries  which  the  boat  had  sustained  by 
the  conduct  complained  of,  and  a  reasonable  sum  for  her 
detention  while  she  was  undergoing  repair." 

A  late  decision  in  the  Supreme  Court  of  the  United 

States  appears  to  support  the  view  we  have  taken.     An 

action  was  brought  by  the  owners  of  the  steamboat  Major 

Barbour  against  the  owners  of  the  Paid  JoneSy  another 
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steamboat,  for  ioyuries  resulting  from  a  collision  between 
the  boats,  by  means  of  which  the  Mtgor  Barbour  became 
filled  with  water  and  sunk.  It  was  held  that  the  proper 
measare  of  damages  was  a  sum  sufficient  to  raise  the 
sunken  boat,  repair  her,  and  compensate  the  owners  for 
the  loss  of  her  use  during  the  the  time  she  was  being  re- 
fitted. Williamson  v.  Barrett,  13  Howard  101. — 4  McLean 
589.  The  rule  laid  down  in  these  cases  is,  no  doubt,  just 
and  equitable.  The  principle  is  to  indemnify  the  party 
injured — to  compensate  him  for  any  loss  which  is  the 
immediate  result  of  the  wrongful  act. 

We  think  the  instructions  given  in  the  case  before  us, 
are  unexceptionable. 

Per  Curiam, — The  judgment  is  affirmed,  with  6  per 
cent,  damages  and  costs. 

M.  M.  Ray  and  TT.  /.  Peadecj  for  the  plaintifis. 

T.  A,  Hendricks^  /.  Morrison  and  S.  Mcgor^  for  the  de- 
fendant. 


The  White  Water  Vallev  Canal  Comfant  v.  Hawkois. 


H.  having  on  the  13th  of  April,  1846,  made  a  special  deposit  in  the  office 
of  the  Wl^e  Water  Valley  Canal  Company  of  2,500  dollars  in  the  small 
certificates  of  stock  of  the  company,  the  treasurer  gave  him  a  eertificate 
signed  bj  himself  and  attested  by  the  secretary,  stating  the  fact,  and  that 
the  certificate  would  draw  interest  for  two  years  from  that  date,  at  6  per 
cent.;  but  if  the  deposit  should  be  removed  and  the  interest  demanded 
before  the  expiration  of  that  time,  the  interest  might  be  paid,  at  the  op* 
tion  of  the  company,  in  like  funds  with  those  deposited.  One-half  of 
the  deposit  was  withdrawn  at  different  periods  before,  and  tiie  restdue 
after,  the  expiration  of  the  two  years.  After  iSie  withdrawal  of  the  en- 
tire deposit,  the  secretary  computed  the  interest  which  had  accrued  upon 
it,  and  entered  it  to  H.'«  credit  in  his  account  on  their  books,  and  after- 
wards, upon  demand  being  made,  refused  to  pay  it.    These  transactions 
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took  place  in  the  office,  and  tbrongh  the  regular  and  acknowledged  >offi-    ^^^'  T^^^^p 
cers,  of  the  companj.  _____ 

Held,  that  the  contingencj  upon  which  the  company  had  an  option  to  pay    Tai  White 
the  interest  in  money  or  stock,  never  occurred.  Watie  Val- 

But,  held,  that  admitting  that  the  withdrawal  of  the  one-half  of  the  de-     ^Owipany^ 
posit  within  the  two  years  gave  the  company  the  option  to  pay  the  inte-  v. 

rest  on  that  half  in  cash  or  certificates,  still  that  was  an  option  they      Hawktxs. 
were  bound  to  exercise  within  a  reasonable  time. 

Held,  also,  that  such  reasonable  time  was  when  H.  demanded  the  interest 
after  the  expiration  of  the  two  years. 

Held,  also,  that  the  computation  of  the  interest  due  and  the  entering  of 
the  same  by  the  secretary  on  the  company's  books,  together  with  the  fact 
that  there  was  no  refusal  to  pay  the  interest  on  the  deposit  when  de- 
manded, amounted  to  a  new  contract,  founded  upon  a  good  considera- 
tion, to  pay  the  sum  found  by  the  secretary  to  be  due. 

Held,  also,  that  the  company  were  bound,  under  the  circumstances,  by  the 
acts  of  their  officers. 


ERROR  to  the  Fayette  Circuit  Court.  n^^  5 

RoACRB,  J. — Assumpsit  on  the  common  counts  for  mo- 
ney paid  and  for  interest  due  on  certificates  of  indebted- 
ness. Plea,  the  general  issue.  Judgment  for  the  plain tiflf 
below  for  302  dollars  and  7  cents. 

The  proof  was  as  follows : 

The  plaintiff,  Hawkins,  paid  for  the  use  of  the  defend- 
ants, 39  dollars  and  77  cents.  Also,  on  the  13th  of  Aprily 
1846,  Hawkins  received  from  the  defendant  the  following 
instrument : 

'<  Dollars  2,500.  Office  of  the  treasurer  of  the  White 
Water  Valley  Canal  Co.  April  13th,  1840.  This  certifies 
that  on  this  date  Daniel  Hawkins  made  a  special  deposit 
of  twenty-five  hundred  dollars  in  my  office,  in  the  small 
certificates  of  the  stock  of  the  company,  which  will  draw 
interest  from  date,  at  the  rate  of  six  per  cent,  per  annum 
for  the  term  of  two  years.  If  the  deposit  be  removed 
and  the  interest  demanded  prior  to  the  expiration  of  said 
time,  the  interest  may  be  paid,  at  the  option  of  the  com- 
pany, in  like  funds  with  those  deposited.  B.  P.  Hager- 
man,  Tr.    Attest,  L.  B.  Tupper,  See'y." 

The  plaintiff  withdrew  of  said  deposits  500  dollars  on 
the  24th  of  February,  1847;  100  dollars  on  the  19th  of 
February,  1848 ;  650  dollars  on  the  21st  of  February,  1848 ; 
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l^$0  dollars  on  the  24th  of  Aprils  1848.  The  withdraw- 
als were  the  same  certificates  deposited. 

At  the  time  the  last  withdrawal  of  1,250  dollars  was 
made,  the  secretary  of  the  defendant  cast  up  the  interest 
on  the  deposit,  which  he  ascertained  to  amount  to  202 
dollars  and  70  cents,  which  sum  he  passed  to  the  credit 
of  the  plaintiff,  on  the  books  of  the  company.  The  inte- 
rest was  demanded  before  the  suit  was  brought,  and  was 
not  paid. 

This  was  all  the  evidence. 

The  plaintiff  in  error  contends,  first,  that  for  the  1,250 
dollars  withdrawn  before  the  expiration  of  the  two  years, 
the  plaintiff  could  have  no  right  to  demand  anything  but 
similar  certificates,  or  their  value,  and  that  he  should 
show  a  demand  specially  of  such  certificates  to  enable 
him  to  recover  them. 

This  is  a  misapprehension  of  the  terms  of  the  certifi- 
cate of  deposit.  The  certificate  provides  for  the  payment 
of  6  per  cent,  interest  on  the  deposit.  Without  some 
restriction  of  the  language,  the  interest  would  be  payable 
in  money.  But  then  follows  a  condition.  It  is  provided 
that  if  the  deposit  be  removed  and  the  interest  demanded 
prior  to  the  expiration  of  two  years,  the  company  shall, 
if  they  elect  so  to  do,  have  the  option  to  pay  the  interest 
in  like  certificates. 

In  the  case  at  bar,  the  interest  was  not  demanded  until 
after  the  expiration  of  two  years.  According  to  the  terms 
of  the  contract,  the  contingency  upon  which  the  plaintifis 
in  error  were  to  become  entitled  to  an  option,  never  oc- 
curred. 

But  admitting  that  the  withdrawal  of  1,250  dollars  within 
the  two  years,  entitled  the  company  to  elect  whether  she 
would  pay  the  interest  on  that  sum  in  cash  or  certificates, 
that  was  a  right  to  elect  which  she  was  bound  to  exercise 
within  a  reasonable  time.  She  could  not  hesitate  to  elect 
when  called  on  to  determine.  The  reasonable  time  to 
make  the  election  was  when  called  on  by  the  defendant 
after  all  the  deposits  were  withdrawn,  and  after  the  expi- 
ration of  the  two  years.    It  is  shown  that  a  demand  was 
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made.     Having  failed  when  called  on,  at  a  proper  time,   ^or.  Term, 

to  elect,  her  right  to  do  so  is  gone,  and  the  defendant  has ' 

a  right  to  demand  payment  in  money.  WakeV™ 

The  plaintiff  further  contends  that  this  judgment,  to    ut  Canal 
the  extent  of  the  interest  allowed,  is  erroneous.    It  is  a  y. 

g^eneral  principle,  that  a  suit  will  not  lie  for  the  recovery  H^^^"««- 
of  interest  after  the  principal  has  all  been  paid.  Com- 
paret  v.  Emng,  8  Blackf.  328.  If  there  was  not  a  clear 
distinction  between  this  case  and  the  case  at  bar,  we 
should  be  inclined  to  follow  the  authority,  although  the 
reason  on  which  the  decision  proceeds  is  not  very  appa- 
rent. A  material  fact  exists  in  the  present  case  which 
was  wanting  in  Comparet  v.  Emng^  supra,  and  Dixon  v. 
Partes  y  1  Esp.  R.  110,  which  it  cites  and  follows.  The  latter 
case  was  an  action  of  debt  on  a  bond  payable  twenty- 
one  days  after  the  ship's  arrival  at  Canton;  but,  if  not 
then  paid,  there  was  reserved,  an  increase  of  interest. 
The  bond  was  not  paid  till  three  months  after  the  expira* 
tion  of  the  twenty-one  days,  when  the  defendant  paid  the 
principal  but  refused  to  pay  any  interest  for  the  three 
months.  Lord  Kenyon  held,  that  in  that  form  of  action, 
the  plaintiff  having  received  the  principal,  could  not  re- 
cover the  interest,  on  the  ground  that  interest  in  such 
action  could  only  be  given  by  a  jury,  in  the  form  of  dam- 
ages, and  as  the  principal  was  paid,  there  could  be  no 
verdict  for  it,  and  that  being  gone,  everything  founded  on 
it  must  go  too. 

Here,  saying  nothing  as  to  the  fact  that  this  was  not 
a  money  transaction,  but  partook  of  the  nature  of  a  bail- 
ment for  hire  for  which  compensation  was  to  be  made 
under  the  name  of  interest,  when  the  principal  was  paid 
there  was  no  refusal  to  pay  the  interest;  but,  on  the  con- 
trary, the  plaintiff  herself,  through  her  proper  officer,  com- 
puted the  interest  due  and  entered  the  amount  to  the 
credit  of  the  defendant,  in  his  account  on  her  own  books. 
We  regard  the  transaction  as  amounting  to  a  new  con- 
tract to  pay  the  sum  the  secretary  found  to  be  due,  and  it 
was  founded  on  a  good  consideration — the  liability  of  the 
party  to  pay  the  interest. 
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The  plaintiffs  allege  that  it  is  not  shown  that  the  acta 
of  the  treasurer  and  secretary  were  anthorized  by  the 
corporation,  and  are  not,  consequently,  binding  on  them. 
It  is  admitted  that  the  persons  acting  as  such,  were  the 
regular  officers  of  the  corporation.  It  seems  that  these 
transactions  all  took  place  in  the  office  of  the  company. 
The  item  of  interest  was  entered  on  the  books  of  the 
company.  Those  books  were  under  the  control  and  sub- 
ject to  the  inspection  of  the  company.  The  acts  were 
not  a  single  act,  but  were  a  series  of  transactions  con- 
tinuing through  a  period  of  more  than  two  years.  By  it 
the  plaintiffs  got  the  benefit  of  the  use  of  the  property  of 
the  defendant  during  that  period.  These  officers  were 
held  out  by  the  plaintiffs  to  the  world  as  the  officers  for 
the  transaction  of  their  business.  The  evidence  is  suffi- 
cient to  warrant  the  conclusion  that  this  transaction  came 
under  the  knowledge  of  the  proper  authorities,  who  had 
access  to  the  books,  and  whose  duty  it  was  to  inspect 
them.  It  is  too  late  now  for  them  to  repudiate  these  acts. 
Although  the  acts  of  the  officers  were,  in  the  first  instance, 
unauthorized,  the  acquiescence  of  the  corporation,  during 
the  whole  transaction,  and  the  enjoyment  of  the  advan- 
tages  of  it,  amount  to  a  ratification  and  adoption  of  it 
The  President,  4^.,  of  the  Highland  Tkmjnke  Company  v. 
McKean,  10  Johns.  R.  154. — Ang.  and  Ames  on  Corp. 
284,  292,  304. 

Per  Curiam, — The  judgment  is  affirmed,  with  6  per 
cent,  damages  and  costs. 

/.  8.  Neuman  for  the  plaintiffs. 

S.  W.  Parker,  for  the  defendant. 
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Nov.  Term, 
1653. 


Harper  v.  Neal.  ^^  * 

ERROR  to  the  Randolph  Circuit  Court.  d^^^  5 

RoACHE,  J. — This  was  an  action  of  slander  brought  by 
Neal  against  Harper.  There  was  a  trial  by  jury;  verdict 
and  judgment  for  100  dollars.  There  are  no  briefs  filed 
by  either  party.  The  assignment  alleges  the  error  to 
have  consisted  in  the  giving  of  certain  charges  to  the 
jury,  and  in  the  refusal  of  certain  others  asked  for  by  the 
defendant  below. 

Upon  examination,  we  are  unable  to  perceive  any  er- 
rors in  the  charges  given  by  the  Court. 

The  defendant  asked  for  twenty-four  instructions,  seven- 
teen of  which  were  given.  We  are  of  opinion  that  the 
instructions  given  embrace  all  the  law  pertinent  and  ap- 
plicable to  the  case,  and  include  all  that  was  either  per- 
tinent or  applicable  in  those  that  were  refused. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

T.  /.  Sample  and  W.  A.  Peelle,  for  the  plaintiff. 

D.  Kilgore^  for  the  defendant. 


In  the  matter  of  Taylor  and  Others.    Ex  Parte. 

Where  a  change  of  venae  was  taken,  under  the  R.  S.  1843,  in  a  criminal 
canse,  the  county  from  which  the  change  was  taken  was  liable  to  the 
clerk  for  his  fees  in  making  out  a  transcript  of  the  proeeedinge  and 
forwarding  the  same  to  the  county  to  which  the  change  was  taken,  and 
to  the  clerk  and  sheriff  of  the  latter  yannty  for  their  fees  in  the  case,  irre- 
spective of  the  conviction  or  acquittal  of  the  defendant. 

It  was  the  duty  of  the  Court  to  which  the  change  was  taken,  under  the  R. 
8. 1843,  upon  a  proper  motion,  to  audit  and  allow  such  fees. 


Ex  Parte 
Tayloe. 
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Koy.  Terra.       ERROR  to  the  Switzerland  Circuit  Court. 

Perkins,  J. — This  was  a  motion  by  certain  of  the  offi- 
cers of  Jefferson  and  Switzerland  counties  to  the  Switzer- 
land Circuit  Court,  for  the  grant  of  a  certificate  to  the 
^l^^mSer  5  P^'op^r  authorities  of  Jefferson  county,  Indiana^  of  the  au- 
diting by  the  Court,  for  payment  by  said  county,  of  the 
following  fees  in  the  case  of  The  State  v.  Curryy  being  an 
indictment  for  murder  in  the  Jefferson  Circuit  Court,  and, 
by  change  of  venue,  sent  to  and  tried  in  the  Switzerlami 
Circuit  Court.     The  items  of  said  fees  are : 

Seven  dollars  and  20  cents  to  the  clerk  of  the  Jeffervm 
Circuit  Court,  for  transcript  of  the  proceedings  in  that 
Court  to  the  change  of  venue,  and  forwarding  the  same  to 
Stmtzerland  county. 

Twenty-three  dollars  and  80  cents  to  the  clerk  of  the 
Stmtzerland  Circuit  Court  for  fees  in  the  case  in  that 
Court. 

Eighteen  dollars  and  74  cents  to  the  sheriiT  of  SwUzer- 
land  county  for  his  fees  in  the  case.       ^ 

The  Circuit  Court  refused  the  motion.  The  correctness 
of  that  decision  depends  on  the  proper  construction  of 
Bs.  09,  100,  and  101,  p.  1002,  R.  S.  1843,  which  read  as 
follows : 

'*  Sect.  90.  In  all  changes  of  venue  under  the  provisions 
of  this  article,  the  county  from  which  the  change  vras 
taken  shall  be  liable  for  the  expenses  and  charges  of  re- 
moving, delivering,  and  keeping  the  prisoner,  the  per  diem 
allowance  of  the  associate  judges,  and  expenses  of  the 
jury  trying  the  cause,  the  necessary  expenses  incurred  by 
or  on  account  of  the  officers'  attending  such  trial,  and  of 
the  whole  panel  of  jurors  in  attendance  during  the  time 
of  such  trial,  and  all  other  expenses  necessary  and  con- 
sequent upon  such  change  of  venue  and  the  trial  of  such 
defendant. 

*<Sect.  100.  All  costs  and  charges  specified  in  the  last 
preceding  section,  or  coming  justly  and  equitably  within 
its  provisions,  shall  be  audited  and  allowed  b}'^  the  Court 
trying  any  such  cause ;  but  where  specific  fees  are  allowed 
by  law  for  any  duty  or  service,  no  more  or  other  costs 
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shall  be  allowed  therefor  than  could  be  legally  taxed  in    Nov.  Tenn, 

1853 
the  Court  from  which  such  change  was  taken. - 

"  Sect.  101 .  Sheriffs,for delivering  prisoners  to  the  sheriflfs  ""^ 

of  other  counties,  under  the  provisions  of  this  article,   Hcmphbies. 
shall  receive  the  same  fees  theVefor  as  are  allowed  for  the 
conveyance  of  convicts  to  the  state  prison." 

It  is  admitted  that  the  above  fees  are  charged  at  the 
usual  rate  for  such  services,  and  it  is  plain  that  they  were 
necessary  and  consequent  upon  the  change  of  venue; 
and  we  think  the  Court  should  have  audited  and  allowed 
them. 

They  are  for  the  performance  of  services  which,  but  for 
the  change  of  venue,  said  officers  would  not  have  been 
called  upon  to  perform,  and  it  seems  to  us  that  the  statute 
above  quoted  plainly  means  that  the  county  from  which 
the  change  occasioning  such  costs  is  taken,  shall  pay 
them,  irrespective  of  the  conviction  or  acquittal  of  the 
defendant. 

Its  language  seems  plainly  to  bear  no  other  construc- 
tion, and  we  perceive  no  equitable  consideration  in  the 
case  that  should  induce  a  Court  to  attempt  to  seek  for 
any  other. 

Per  Cutiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c.  ^ 

JD.  Kelso,  for  the  plaintiffs. 


SlBERT  V,  HUMPHRIJBS. 

Money  collected  by  a  sheri£f  upon  an  execntion  in  favor  of  A.,  and  paid 
over  by  the  sheriff  to  the  clerk  of  the  Circuit  Court  from  which  the  exe- 
cution issued,  is  not  subject  to  levy,  while  in  the  hands  of  the  cleric, 
upon  an  execntion  isaued  against  A, 
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Nov.  Term,    The  identical  money  paid  by  the  aheriif  to  the  derk  in  satisfaction  of  aa 
1853.  execution  does  not,  by  such  payment,  yest  in  the  ezecution-pUiniiff  is 

""'SiBiET  his  property. 

V. 

HuMFBuss.        ERROR  to  the  Johnson  Circait  Court. 
Monday,  Pbrkims,  J. — ^Assumpsit.    Judgment  below  for  the  plain* 

December  5.     ^g     fj^^  ^ction  waa  by  Humphries  against  SSbeH^  for  mo- 
ney had  and  received. 

The  facts  are,  that  SSberi  was  the  cleric  of  the  Johnsom 
Circuit  Court;  that  money  was  paid  to  him  aa  such  clerk, 
by  the  sheriff  of  Johnson  county,  which  the  latter  had  col- 
lected on  an  execution  in  favor  of  Humphries;  that  Siberia 
while  said  money  was  so  in  his  hands,  permitted  the  same 
to  be  levied  on  and  taken  by  the  sheriff  of  J^ersas 
county,  on  an  execution  against  said  Humphries;  and  that 
Humphries  demanded  the  money  and  Sibert  refused  pay- 
ment before  this  suit  was  brought. 

The  question  is,  whether  said  money  was  subject  to  be 
so  taken  on  execution  while  in  the  hands  of  said  clerk.  If 
it  was,  he  did  right  in  permitting  it  to  be  done.  If  it  was 
not,  he  did  wrong,  and  is  liable  for  the  amount  in  this  ac- 
tion. 

It  has  been  decided  at  the  present  term,  that  money 
collected  by  an  officer  on  execution  is  not  subject  to  be 
levied  on  by  execution  while  it  remains  in  his  hands  prior 
to  its  payment  to  the  person  entitled  to  receive  it,  on  the 
ground  that  it  does  not,  till  such  payment,  become  the 
property  of  such  person.  Winton  v.  Ezra^  anie^  p.  321. 
Does  the  present  case  fall  within  the  same  principle  ? 

According  to  the  statute  in  force  at  the  time  the  facts 
above  set  out  transpired,  sheriffs  and  constables  paid  the 
moneys  collected  on  executions  to  the  officers  issuing 
them,  and  they  paid  over  to  the  persons  entitled ;  though 
now,  by  statute,  sheriffs  and  constables  pay  moneys  col- 
lected directly  to  the  execution-plaintiffs. 

The  money  in  this  case,  then,  was  rightly  paid  to  the 
clerk,  and  when  he  received  it,  he  and  his  sureties  became 
liable  to  the  execution-plaintiff  for  the  amount. 

But  the  question  is,  did  the  identical  pieces  of  coin,  or 
bank  bills,  paid  by  the  sheriff  to  the  clerk,  vest,  on  such 
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payment,  in  the  execution-plaintiff  in  whose  favor  they    Nov.  Term, 

had  been  collected,  as  his  property?    We  think  not,  and - 

for  the  following  reasons :  Worthinoto.h 

1 .  The  clerk  was  not  bound  to  pay  those  identical  pieces   McDonald. 
or  bills  to  said  execution-plaintiff.    When  the  latter  should 

call  for  his  money,  the  clerk  could  force  him  to  take  the 
amount  in  the  legal  currency  of  the  country,  and  might 
pay  him  in  anything  that  he  was  willing  fairly,  without 
fraud,  to  accept. 

2.  The  execution-plaintiff  would  not  necessarily  be 
bound,  and  might,  in  some  cases,  actually  refuse,  to  re- 
ceive the  identical  pieces  or  bills  the  clerk  had  taken. 
In  case  of  bank-bills  the  execution-plaintiff  would  have 
a  right  to  refuse  to  accept  them,  and  in  cases  of 
coin,  if  the  pieces  were  counterfeit,  or  diminished  in 
weight  by  abrasion,  &c.,he  might  refuse  them.  In  short, 
the  articles  which  the  clerk  had  accepted,  and  might  be 
willing  to  retain,  would  not  become  the  property  of  the 
execution -plaintiff  till  he  had  accepted  them,  and  hence, 
would  not,  till  after  acceptance,  be  subject  to  execution 
as  his  property. 

Per  Curiam, — ^The  judgment  is  affirmed  with  costs. 

R  M,  Finch,  for  the  plakitiff. 

6r.  M.  Overstreet  and  A.  B.  Hunter,  for  the  defendant. 


WoRTHiNOTON  V,  McDoNALD  and  Another. 

Assumpsit  bjr  the  payees  against  the  maker  of  a  promissory  note  given 
for  the  balance  of  the  parchase-money  of  two  lots  in  il.,  to  be  liquidated 
in  warehouse  commissions  from  time  to  time  as  the  payees  might  caU  for 
or  demand — said  commissions  to  be  in  accordance  with  the  regular  rates 
of  other  established  houses  in  said  town  of  A,    Averment,  that  on. 
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Nov.  Term,  die,  at,  Ac.,  the  plaintiffs  called  for  and  demanded  of  the  maker  ware- 

1853.  house  commissions  at  the  regular  rates,  Ac,  and  that  he  refused  to  paj 

WoaTHtNGTON  ^"  Warehouse  commission $«,  die. — pursuing  the  language  of  the  note. 

r.  General  breach,  that  the  defendant  had  not  paid  the  money  in  the  note 

McDoxALn.  specified,  Ae.    Held,  that  the  declaration  was  bad  on  general  demurrer. 

D^^^  5  ERROR  to  the  Fountain  Circuit  Court. 

Stuart,  J. — McDonald  and  Spears  sued  Woiihington  in 
assumpsit  on  a  promissory  note  for  1,000  dollars.  De- 
murrer to  the  declaration  overruled,  and  judgment  for 
the  plaintiflTs  below. 

The  note  is  set  out  according  to  its  legal  effect.  It  is 
alleged  to  be  for  the  balance  of  the  purchase-money  of 
two  lots  in  AtticCy  and  in  the  language  of  the  declaration, 
'^  to  be  liquidated  in  warehouse  commissions  from  time  to 
time,  as  the  payees  may  call  for  or  demand ;  said  com- 
missions to  be  in  accordance  with  the  regular  rates  of 
other  established  houses  in  said  town  of  Attica.^'*  The 
plaintiffs  then  aver  that  at,  &c.,  on,  &c.,  they  called 
for  and  demanded  of  Wort/iinglon  warehouse  commis- 
sions at  the  regular  rates,  &c.,  and  that  he  refused  to  pay 
in  warehouse  commissions,  &c. — the  pleader  strictly  pur- 
suing the  language  of  the  note.  General  breach,  that 
Worthington  had  not  paid  the  money  in  the  note  speci- 
fied, &LC, 

Were  we  at  liberty  to  infer  what  might  possibly  be  the 
facts  in  this  case,  we  might  say  that  WorUiington  had  a 
warehouse  in  Auica,  and  that  the  defendants  in  error 
were  wheat-buyers  and  wanted  a  place  to  store  wheat 
from  time  to  time  as  they  might  need;  that  the  commis- 
sions arising  from  such  storage,  according  to  the  estab- 
lished prices  at  Attica,  should  go  in  liquidation  of  the 
note.  Let  it  be  further  supposed  that  the  payees  of  the 
note  called  upon  Worthington  from  time  to  time  to  store 
for  them  a  reasonable  quantity  of  wheat,  and  be  refused. 
The  plaintiffs  below  might  then  have  a  right  to  demand 
payment  in  cash.  But  it  is  too  much  to  ask  the  Court  to 
imagine  all  these  facts.  They  should  have  been  set  out 
with  proper  introductory  matter  and  averment  in  the  de- 
claration.    The  contract  evidently  implies  something  to 
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be  done  on  the  part  of  the  plaintiffs  below  before  they    Nov.  Term, 

were  entitled  to  demand  either  warehouse  commissions *   - 

or  cash.  Woi«H«GTOH 

The  plaintiff  in  error  refers  to  several  authorities,  viz.,   McDonald. 

1  Chitty  PL  332-3.-2  Gill  and  J.  441.— 1  Saund.  R.  32.— 

2  id.  181,  b. — 6  Taunton  45.  Chilly's  annotators  cite 
these  authorities,  but  it  will  be  found,  on  close  examina- 
tion, that  they  do  not  support  the  text.  Even  the  same 
author  cites  1  Price  109  conlra.  The  dictum  from  Gill 
and  /.  is  an  isolated  introductory  remark  of  the  judge, 
having  no  particular  connection  with  the  facts  of  the 
case. 

It  is  well  settled  that  in  many  cases  the  breach  may  be 
assigned  in  general  terms.  Thus,  on  a  bond  by  a  deputy 
sheriff,  such  general  assignment  was  held  sufficient. 
6  Johns.  R.  168.-8  id.  111. 

But  there  is  another  class  of  cases  to  which  a  different 
rule  is  applicable.  Where  the  terms  of  the  contract 
leave  its  meaning  ambiguous,  if  the  breach  were  assigned 
generally,  without  proper  introductory  matter  and  corres- 
ponding averments,  the  Court  might  not  know  what  judg- 
ment to  render.  Bac.  Ab.,  Pleas,  B.,  1.  Accordingly,  it 
is  held  that  the  pleader  should  not  leave  the  facts  to  in- 
ference, but  should  allege  them  with  precision  and  cer- 
tainty. 9  Johns.  R.  291. — Lawes  PI.  54.  General  plead- 
ing cannot  be  supported.  1  Bos.  and  Pull.  98.  Thus, 
the  plaintiff  declared  that  in  consideration  that  he,  plain- 
tiff, delivered  all  the  corn  in  a  certain  barn  the  defendant 
assumed  and  promised,  &c.  The  plaintiff  averred  that 
he  did  deliver  the  corn  in  the  barn,  but  did  not  show  there 
was  any  corn  there,  and  it  was  agreed  that  the  declaration 
would  have  been  bad  on  demurrer.  Bac.  Ab.  sup^a.  See 
also  Arch.  Civ.  PI.  151-2.  So  here,  the  term  "warehouse 
commissions,"  and  the  implied  storage  of  goods  from 
time  to  time,  at  the  established  rates,  indicate  a  series  of 
extraneous  facts  not  elsewhere  alluded  to  or  explained  in 
the  declaration.  They  are  ambiguous,  and  the  ambiguity 
must  be  taken  most  strongly  against  the  pleader.  6  Blackf. 
458.     The  declaration  is  bad  on  general  demurrer. 
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Per  Curiam. — The  judgment  is  reversed  with  costa. 
D.  Brier,  D.  Newell  and  D.  W.  Voarhees,  for  the  plain- 

MUIKHKAD         ^'ff 


Nov.  Terra, 
1853. 


V. 
SXTDEB. 


MuiBHBAD  V.  SkYDER. 

Where  a  special  plea  ia  demurred  to,  bot  the  matter  alleged  in  the  plea  i< 
admissible  under  the  general  issue,  which  is  pleaded,  it  is  immaterial 
what,  or  whether  any,  disposition  was  made  of  the  demurrer. 

Assumpsit  against  the  maker  of  a  note.  Plea,  the  general  issue.  The  d«- 
claration  deficribed  the  note  as  made  by  Epkraim  S,  Muirkemd,  and  tht 
plaintiff  offered  in  evidence  a  note  signed  E.  S.  Muirhead.  Held,  thic 
the  note  was  admissible  as  conducing  to  prove  the  issae  on  the  part  of 
the  plaintiff. 

Where  the  verdict  and  judgment  are  fully  supported  by  the  evidence,  it  b 
immaterial  what  instructions  the  Court  gave  to  the  juiy. 


Monday, 
December  5. 


ERROR  to  the  Kosciusko  Circuit  Court. 

Stuart>  J. — Snyder  sued  Muirhead  on  a  promissory  note. 
Pleas,  the  general  issue,  and  a  plea  in  bar  setting  up 
matters  relating  to  an  arbitration.  To  the  second  plea 
the  plaintiff  demurred  specially,  that  it  amounted  to  the 
general  issue.  What  disposition  vras  made  of  the  second 
plea  and  demurrer,  the  record  does  not  disclose.  The 
next  step  is,  that  the  parties  went  on  to  trial  by  jury  on 
the  issue  joined.  Verdict  and  judgment  in  favor  of  the 
plaintiff  for  the  note  and  interest. 

As  the  general  issue  was  the  only  one  joined,  it  must 
have  been  upon  that  the  trial  was  had.  The  matter  con- 
tained in  the  plea  was  admissible  under  that  issue.  So 
that  the  final  disposition  of  the  plea  and  demurrer,  or 
whether  they  were  disposed. of  at  all,  is  not  material. 
The  record  contains  all  the  evidence,  and  shows  that  the 
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defendant  adduced  the  substantial  matter  of  the  plea  on   ^or.  Term, 

the  trial.  _i!^_ 

The  defendant,  Muirheady  makes  several  objections  to     Mumead 

these  proceedings,  two  of  which  only  claim  attention  as      Svtdsr. 

having  been  made  in  the  Court  below. 

One  objection  relates  to  the  note  offered  in  evidence. 

The  declaration  describes  the  note  as  made  by  Epkraim 
S,  Muirhead.    The  note  offered  in  evidence  was  signed 

E,  S.  Muirhead.    For  this  reason,  objection  was  made  to 

its  introduction.  But  the  Court  overruled  the  objection, 
and  the  note  went  to  the  jury  without  any  other  evidence 
or  explanation  on  the  part  of  the  plaintiff  below.  The 
plaintiff  in  error  relies  entirely  on  the  case  of  Louden  v. 
Walpoky  1  Ind.  R.  319.  It  is  true  that  decision  is  directly 
in  point ;  but  were  we  not  trammeled  by  its  authority,  we 
should  feel  disposed  to  fall  back  upon  the  reasoning  in 
LasseUev.  Hewsouy  on  the  same  question,  and  the  authori- 
ties there  cited.  5  Blackf  161.  The  cases  are  some- 
what different  in  their  facts.  There  was  explanatory  evi- 
dence in  the  one,  and  none  in  the  other.  But  the  Court 
remark:  ''The  defendant  may  always  have  inspection  of 
the  note  on  which  he  is  sued  before  he  pleads."  This 
reasoning  seems  to  us  conclusive.  If  it  is  not  his  note, 
he  may  file  the  general  issue  under  oath.  If  he  goes  to 
trial  at  random,  without  inspection,  it  is  his  own  fault.  It 
is  not  good  policy  to  learn  defendants  to  lean  on  the 
Court  to  avert  the  consequences  of  their  own  neglect. 
When  he  goes  to  trial  he  may  be  presumed  to  have  had 
inspection,  and  the  objection  to  the  signature  comes  too 
late. 

But  in  this  case  we  are  not  under  the  necessity  of 
reconciling  these  two  decisions,  nor  of  overruling  either. 
The  evidence  of  the  defendant  below,  which  is  all  set  out 
in  the  bill  of  exceptions  taken  by  him  on  the  overruling 
his  motion  for  a  new  trial,  supplies  the  link  in  the  plain- 
tiff's chain,  if  indeed  there  was  any  wanting. 

It  must  be  conceded  that  the  note  was  properly  admit- 
ted as  conducing  to  prove  the  issue.  Even  in  Louden  v. 
Walpoley  supra,  the  Court  say  the  note  was  properly  enough 
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Nov.  Term, 
1853. 

Bailey 

V. 
RiCEETTS. 


admitted.  The  only  question  was  as  to  its  sufficiency  to 
warrant  the  verdict  and  judgment.  In  the  case  at  bar, 
the  defendant  introduced  one  Ckirpenter  as  a  witness,  who 
gave  a  detailed  history  of  the  note.  The  evidence  for 
the  defence  brings  the  case  clearly  within  the  doctrioe 
laid  down  in  Louden  v.  Walpdey  and  fully  sustains  the 
verdict. 

2.  Muirhead  complains  that  the  Court  erred  in  overrol- 
ing  his  motion  for  a  new  trial.  We  think  otherwL^. 
From  the  evidence,  the  ruling  of  the  Court  in  this  respect 
was  clearly  correct. 

Something  is  said  about  the  instructions  which  ako 
appear  in  the  record.  But  as  the  verdict  and  judgment 
are  supported  fully  by  the  evidence,  it  is  wholly  immate- 
rial what  instructions  the  associate  judges  who  tried  the 
case  gave  to  the  jury. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

O.  H.  Smithy  S.  Yandes  and  /.  B.  Chapman^  for  the 
plaintiff. 


Bailey  v,  Ricketts  and  Others. 


A.  agreed  to  deliTer  to  B,,  between  Uie  20th  of  December,  1851,  aud  tk 
let  of  January,  185*2,  four  thousaDd  Bhouldcrs,  &c.,  to  be  paid  for  at  t^ 
time  of  delivery.  The  place  of  delivery  was  not  designated.  HtU,  is 
a  BQit  by  A.  against  B.  for  the  non -performance  of  the  agreement,  tka: 
the  property  should  have  been  delivered  to  B.  where  A.  had  it  at  tlie 
time  of  the  sale,  or  at  A.*8  usual  place  of  business,  and  that  a  reqoe^t  to 
deliver  it  was  unnecessary.  But,  heldt  that  the  declaration  should  have 
contained  an  averment  that  the  plaintiff,  at  the  time  and  place  of  deli- 
very, was  ready  to  receive  and  pay  for  the  goods. 
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Where,  hj  the  statute  of  ftraudi,  it  is  roqalBite  that  a  contract  sued  upon    Koy.  Term, 

should  be  in  writing,  the  declaration  need  not  aver  that  it  was  so— the        I^''^^- 

provisions  of  the  statute  affecting  only  the  rules  of  evidence  and  not        Bailey 
those  of  pleading.  v. 

The  time  fixed  for  the  performance  of  s  contrsct  was  "the  latter  part  of  Rx<«m». 
January."  HM,  that  the  phrase  must  he  construed  to  mean  the  whole 
of  that  part,  and  that  a  suit  would  not  lie  for  the  non- performance  of  the 
contract  until  the  expiration  of  the  month.  Hdd,  also,  that  the  declara- 
tion of  the  defendants,  before  the  end  of  the  month,  that  they  would  not 
then,  nor  ever,  deliver  the  goods,  did  not  excuse  the  plaintiff  from  de- 
ferring snit  until  the  end  of  the  month« 

ERROR  to  the  Jefferson  Circuit  Court  ^^^^  5 

Davison,  J. — This  was  assumpsit  commenced  on  the 
24th  of  January^  1852,  by  the  plaintiff  against  the  de- 
fendants. The  declaration  contains  seven  counts.  The 
defendants  demurred  severally  to  the  first  six.  The  de* 
murrers  were  sustained.  A  nonsuit  was  taken  as  to  the 
seventh  count.    Judgment  was  given  for  the  defendants. 

The  first  count  is  on  a  contract  whereby  the  defendants 
promised  the  plaintiff  to  deliver  him  certain  goods,  viz., 
four  thousand  shoulders  and  two  thousand  hams,  between 
the  20th  of  December  1851,  and  the  5th  of  Janwary,  1852, 
for  a  specified  price,  to  be  paid  on  delivery.  No  place  of 
delivery  is  designated  in  the  contract ;  nor  is  there  any  alle- 
gation of  a  special  request  upon  die  defendants  to  deliver, 
&c.  There  is  an  averment  that  the  plaintiff  was  at  all 
times  ready,  &c.,  to  receive  and  pay  for  the  goods,  accord- 
ing to  the  contract,  to-wit,  at,  &c.,  of  which  the  defend- 
ants had  notice ;  and  that  they  refused,  &c.  The  fifth  and 
sixth  counts  are  in  substance  the  same  €ls  the  first. 

These  counts  set  forth  a  contract  of  sale.  The  time 
for  delivery  of  the  goods  is  stated,  but  no  place  was 
agreed  on.  Then,  should  the  plaintiff  have  alleged  a 
special  request  on  the  defendants  to  deliver  the  goods? 
The  solution  of  this  inquiry  depends  upon  whether  the 
nature  of  the  contract  points  out  the  place  of  delivery. 
The  law  makes  a  distinction  between  a  promise  to  pay 
an  existing  debt  in  specific  articles,  and  a  contract  of  sale. 
Where  goods  are  to  be  delivered  and  the  time  is  fixed, 
but  no  place  designated,  the  debtor  may  call  upon  the 
Vol.  IV.— 48 
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^ov^Tctih,  creditor  to  appoint  a  place  of  delivery.  2  Renf  s  Com. 
505  et  seq.  *^  The  debtor  must  show  that  he  was  ready  to 
deliver  the  goods   at  the  time  and  place   appointed.'' 


1853. 


Bailkt 

V. 

RicKETTs.     3  Blackf.  153.    But  in  the  contract  before  us  the  role  u 


different.  The  goods  should  have  been  delivered  at  the 
place  where  the  defendants  had  them  at  the  time  of  sale, 
or  at  their  place  of  business.  Id.  supra.  The  law  thii» 
fixes  the  place  of  delivery.  It  was  alike  known  to  each 
party.  And  to  sustain  this  action,  a  request  to  deliver 
the  goods  was  not  requisite. 

However,  in  this  case,  the  delivery  and  payment  were 
to  take  place  at  the  same  time,  and  were  to  be  concur- 
rent acts.  Neither  party  could  have  sustained  a  suit  on 
the  contract  without  alleging  performance.  The  plaintiff, 
to  complete  his  cause  of  action,  should  have  averred  that 
he  was,  at  the  time  and  place  of  delivery,  ready  to  receive 
and  pay  for  the  goods.  This  he  would  have  been  bound 
to  prove  on  the  trial,  whether  the  defendants  were  then 
and  there  ready  to  deliver  or  not.  Porter  v.  Rase,  12  Johns. 
R.  200.  None  of  these  counts  aver  that  the  plaintiff  was 
ready,  &c.,  at  the  place  of  delivery.  They  are,  on  that 
account,  substantially  defective. 

The  third  count  sets  for&  a  contract  in  writing  for  the 
delivery  of  the  goods  mentioned  in  the  first  It  alleges 
the  payment  of  2,100  dollars  on  the  contract,  and  avers 
that  it  was  modified :  that  is,  the  time  of  performance 
was,  by  consent  of  the  parties,  enlarged  to  the  latter  part 
of  January;  that  in  the  latter  part  of  Januarjf^  viz.,  on 
the  24th  of  that  month,  the  plaintiff  called  upon  the  de-  i 
fendants  to  deliver,  but  they  refiised  and  declared  that  ' 
they  would  not  then,  nor  at  any  other  time,  deliver  said 
goods.  The  second  and  fourth  counts  are  in  effect  the 
same  as  the  third.  , 

In  support  of  the  demurrers  to  these  counts,  it  is  con-     ' 
tended  that  the  agreement  to  enlarge  the  time  of  per- 
formance is  not  stated  to  be  in  writing,  and  that,  there- 
fore, the  plaintiff  should  have  shown  that  it  was  founded    j 
upon  a  consideration.      This  position  is  not  correct. 
''  Where  by  the  statute  of  frauds  it  is  requisite  that  a 
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contract  sued  on  should  be  in  writing,  the  declaration   ^or.  Term, 

need  not  state  that  it  was  so.    The  provisions  of  this 

statute  affect  only  the  rules  of  evidence,  and  not  those  of      ^^^ 
pleading."     1  ChittyPl.  301,  304.    The  agreement  to  ex-     Riokwtb. 
tend  the  time,  &c.,  does  not  appear  to  have  been  verbal, 
and,  in  the  absence  of  any  averment  on  the  subject,  we 
will  presume  that  it  was  in  writing. 

Another  objection  is  raised  to  these  counts.  This  suit 
was  instituted  on  the  24th  of  Jamtary^  when  the  time  of 
performance  was  extended  to  the  latter  part  of  that  month. 
It  has  been  decided  that  where,  by  the  terms  of  the  con- 
tract, one  party  was  to  perform  certain  labor,  and  the 
other,  in  consideration  thereof,  to  pay  a  sum  of  money 
in  a  certain  month,  an  action  commenced  on  the  last  day 
of  the  month  was  prematurely  brought.  Chitty  on  Cont. 
730,  731.  Harris  v.  Blen,  4  Shepley  175.  The  terms, 
"latter  part  of  January ^^  must  be  construed  to  mean  the 
whole  of  that  part.  It  follows  that  this  suit  was  not 
maintainable  until  after  the  expiration  of  that  period. 

But  it  is  insisted  that  the  statement  of -the  defendants, 
that  "  they  would  not  then,  nor  at  any  other  time,  deliver 
the  goods,"  excused  ihe  plaintiff  from  waiting  longer. 
We  are  not  of  that  opinion.  That  statement  did  not  in- 
capacitate them  from  fulfilling  the  contract.  It  was  still 
within  their  power  to  perform  within  the  time  stipulated. 
Until  the  expiration  of  that  time  we  know  of  no  principle 
upon  which  they  could  be  held  liable. 

The  demurrers  were  well  taken. 

Per  Curiam. — The  judgment  is  aflSicmed  with  costs. 

/.  StUlivany  for  the  plaintiff. 

/.  O.  Marshall^  for  the  defendants. 
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KoT.  T«m, 
1853. 


U] 


^^^  Kbck  v.  Umphbies. 

Wbere,  oq  amotion  lor  a  n«v  trial,  the  inquiry  aritea,  vbal  waa  the  evi- 
dence given  to  the  jniy,  an  affidavit  of  the  defendant  aa  to  hia  belief  «f 
what  was  proved,  derived  from  recollection,  or  from  information  received 
from  the  jury  or  his  counsel,  will  be  allowed  no  weight  against  the  rul- 
ing of  the  Oourt. 

Slander  for  charging  the  defendant  with  laiteny.  Flea,  not  guillj.  V«- 
diet  for  the  plaintiff.  Tho  defendant  moved  for  a  new  trial  od  the  gvoBad 
that  the  words  proved  on  the  trial,  if  spoken  at  all,  were  not  apoken  ob 
the  occasion  alleged  by  the  witness,  bat  on  a  subsequent  one.  Neither 
of  the  affidavits  offered  in  support  of  the  motion,  denied  the  speaking  d 
the  words.    BM,  that  they  did  not»  therefore,  snatain  tiia  naolaoD. 

Kew  trials  are  rarely,  if  ever,  granted  to  giye  an  oppoiinmi^  to  impeaek 
the  credit  of  a  witnesa. 

^fl«<I«^  ERROR  to  the  Shdb^  Circuit  Court. 

Davson,  J. — Umpkries  sued  Keck  in  an  action  of  Blan- 
der. The  declaration  charges  die  speaking  of  varioos 
sets  of  words,  and  among  them  the  following,  viz. :  ^^ai| 
and  Umphrits  are  die  d--^  rascals  who  took  my  moneyf 
Plea,  not  guilty.  Verdict  for  the  plaintiff  below.  Mo- 
tion for  a  new  trial  overruled,  and  judgment  on  the  ver- 
dict. 

In  support  of  this  motion  K^ek  filed  two  affidavits — his 
own,  and  the  affidavit  of  one  WUliam  Hacker.  Keek^  ia 
his  affidavit,  states  substantially  that  upon  the  trial  Urn- 
phries  called  one  David  Roedrfer^  who  testified  that  he  was 
present  in  front  of  the  court-house  in  ShdhgmUe^  on  the 
afternoon  of  the  30th  of  October^  1850,  when  he  beard 
him,  Kecky  speak  the  above  words.  This  was  immediately 
after  Andrew  Derickson  and  George  Umphries  had  been, 
on  the  complaint  of  said  Keckj  tried  for  larceny.  He  fur- 
ther states  that  the  above  set  of  words,  in  the  opinion  of 
the  jury,  were  the  only  words  proved  on  the  trial,  as  the 
jury  informed  him.  His  counsel  also  informed  him,  and 
he  believes  it  to  be  true,  that  no  other  set  of  words  was 
proved  by  other  witnesses.  And  he  verily  believes  that 
the  verdict  was  found  alone  upon  Roedefer^s  testimony. 
That  after  the  verdict  was  given  he  discovered  that  he 
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could  prove  by  the  said  Hacker^  that  the  words  sworn  to   Nor.  Tens, 

by  Boedefer  were  spoken,  if  spoken  at  all,  on  the  7th  of \ — 

January y  ISSl,  on  the  oceasion  of  another  and  different       ^^ 
trial,  and  more  than  a  month  after  this  suit  was  oom-    Umposiis. 
menced.    The  fact  that  he  could  make  such  proof  by 
Hacker i  or  any  other  witness,  was  unknown  to  him  until 
after  the  yerdict  was  rendered,  &c. 

The  affidavit  of  Hacker  states,  in  substance,  that  on 
the  22d  of  August^  1851,  he  had  a  conversation  with 
Roedrfer  in  SheBnpyiUe.  Boedefer  asked  him  if  he  remem^ 
bered  certain  words  spoken  by  Keck  in  front  of  said  court* 
house  immediately  after  Derickson^on  complaint  for  surety 
of  the  peace,  had  been  tried  before  justice  Kirk?  Hacker 
replied  that  he  did  not.  Roedefer  then  stated  that  the 
words  spoken  on  that  occasion  were  these,  viz.:  '^  I  do  not 
blame  Umphries;  but  Billy  and  Andy  are  the  d — d  rascals 
that  took  my  money."  He  called  Hacker^s  attention  to 
the  fact  that  he.  Hacker^  had  acted  with  squire  Kirk  on 
the  trial  of  the  surety  case,  and  stated  that  when  Keck 
spoke  the  words,  Hacker  was  standing  near  the  court- 
house in  conversation  with  one  Davis,  Boedefer  said 
there  was  a  difficulty  between  him  and  Keck.  He  was 
subpoenaed  in  this  case,  and  wished  to  find  out  some 
othor  who  recollected  of  having  heard  the  words  spoken. 
He  did  not  wish  to  go  into  Court  and  testify  without  some 
one  to  sustain  him.  The  affidavit  also  states  that  Hacker 
was  present  at  the  trial  of  the  surety  case,  and  acted  with 
esquire  Kirk  in  the  examination  of  it.  This  trial  took 
place  after  the  present  suit  was  commenced.  That  he 
was  standing  near  the  court-house  door,  and  in  conversa- 
tion with  the  said  Davis  at  the  time  stated  by  Boedefer. 
That  Keck  was  there,  but  he,  Hacker^  did  not  hear  the 
above  words  spoken.  The  trial  of  Derkkson  and  Um- 
phries took  place  in  October,  1850.  He  was  not  present 
at  that  trial,  nor  did  he  know  of  it  until  some  days  after- 
wards, &c. 

Upon  the  hearing  of  this  motion,  it  seems  to  have  been 
a  subject  of  inquiry  whether  any  words  other  than  those 
sworn  to  by  Boedefer,  were  proven  on  the  trial.    Relative 
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Not.  Term,   to  this  matter,  the  Court  could  have  had  no  difficulty  in 

' —  arriving  at  a  conclueion.     AH  the  evidence  in  the  canae 

rat«LAixEAL  ^^  before  it.    And  if  ^he  speaking  of  other  words  was 
Bbanch  Rail-  shown,  the  Court,  no  doubt,  heard  the  proof.     Bat  the 
T.  evidence  is  not  on  the  record,  and  we  are  not,  therefore, 

Ltnoh.  Jj^  possession  of  the  facts  requisite  to  a  proper  solution  of 
the  question.  What  Keck  may  have  believed  or  been  in- 
formed  by  the  jury  or  his  counsel  can  have  no  weight 
against  the  ruling  of  the  Court.  The  affidavits,  in  oar 
opinion,  do  not  sustain  the  motion.  Neither  of  them  de- 
nies the  speaking  of  the  words.  What  Boedefer  stated 
out  of  Court  might  affect  his  credibility.  But  *^new  trials 
are  rarely,  if  ever,  granted,"  to  give  an  opportunity  of 
impeaching  the  credit  of  a  witness.  3  Johns.  R.  255. — 
5  id.  258.--6  Blackf.  496.  We  think  the  Court  committed 
no  error  in  refusing  to  sutain  the  motion. 

Per  Curiam, — The  judgment  is  affirmed,  with  5  per 
cent,  damages  and  costs. 
M,  M.  Ray  and  T.  17.  Walpole,  for  the  plaintiff. 
W.  J.  Peadee  und  A.  W.  Hubbard,  for  the  defendant 


The  Shelbyville  Lateral  Bkahch  Radjioad  Co.  v.  Lynch. 

P^2t  5         ERROR  to  the  Johnson  Circuit  Court. 

Per  Curiam, — ^The  judgment  in  this  case  is  affirmed 
with  10  per  cent,  damages  and  costs,  for  the  reasons  given 
in  the  case  of  said  plaintiflb  against  Leuxtrk  at  the  pre- 
sent  term.  (1) 

M,  M,  Ray  and  W.  /.  Peadee,  for  the  plaintiffs. 

T,  A.  Hendricks,  J.  Morrison  and  8,  Myor,  for  the  de- 
fendant. 

(1)  AnU,  p.  447. 
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Nov.  Tenii,         

Thb  State  on  the  relation  of  Ferguson  v.  The  Boabd  op  m  m 

Trustees  of  the  Wabash  and  Esse  Canal.  ^°"  ^Stats 

The  Board  OF 

Tbt^tkzs  of 

Bj  the  5tli  Bpecificatdon  of  the  8th  section  of  the  act  of  1846  *'  to  provide   thx  Wabash 

for  the  funded  debt  of  the  state  of  Indiana  and  for  the  completion  of  the  and  Erik  Ca- 
Wabash  and  ErU  canal  to  EvantvUU"  it  was  enacted  that  from  and  ^^^ 

after  the  first  of  January,  1853,  an  account  of  the  tolls  and  revenues  of, 
and  the  ezx>eBditures  on,  that  portion  of  said  canal  between  Lafmi/ttU, 
inclusive,  and  the  Okia  state  line,  should  be  kept  separate  and  apart  from 
a  like  account  of  that  portion  between  Lafayette,  exclusive,  and  £iMin«- 
mUes  and  A'om  that  time  the  tolls  and  revenues  derived  from  the  first- 
named  portion,  after  defraying  expenses,  <frc.,  should  first  be  applied  to 
make  the  full  interest  of  tr%  per  cent,  on  the  certificates  of  stock  which 
might  be  issaed  for  bonds  then  outstanding  and  known  as  Wabatik  and 
Erie  canal  bonds.  The  interest  was  payable  on  the  first  days  of  January 
and  July.  By  the  tenth  section  of  the  supplemental  act  of  1847,  the 
scale  of  distribution  above  set  forth  was  changed,  but  there  was  a  pro- 
viso saving  the  just  rights  of  the  holders  of  bonds  outstanding  and 
known  as  the  Wmbask  and  Brie  eanal  bonds  as  provided  for  in  said  eighth 
section.  The  relator  being  the  owner  and  holder  of  56,713  dollars  of 
the  stock  of  said  canal  issued  in  place  of  principal  and  interest  of  the 
original  bonds  of  said  canal  surrendered  to  the  state  for  cancellation  in 
exchange  for  said  stocks,  pursuant  to  the  act  and  supplemental  act  above 
named,  demanded  of  the  trustees  the  interest  on  said  stock  from  the  first 
of  January,  1853,  to  the  first  of  July  of  that  year,  between  which  pe- 
riods the  trustees  kept  an  account  of  the  tolls  and  revenues  of,  and  the 
expenditures  on,  that  part  of  the  canal  between  the  Ohio  state  line  and 
Lafayette,  which  amounted  to  more  than  enough,  after  defraying  neces- 
sary expenses,  repairs  and  outlays,  to  pay  5  per  cent  interest  per  annum 
on  the  certificates  of  stock  issued  on  account  of  the  original  bonds  sur- 
rendered and  known  as  Wabaeh  and  Erie  canal  bonds.  A  large  sum, 
however,  was  necessary  to  finish  the  canal  from  Lafayette  to  EtaneviUe, 
and  for  the  work  done  the  trustees  were  indebted;  and,  besides  the 
stocks  issued  on  the  sunrender  of  the  original  WabaA  and  Erie  canal 
bonds,  various  other  stocks  were  issued  under  the  act  referred  to. 
Held,  that  the  trustees  should  have  paid  the  interest  demanded,  and  that, 
having  refused,  a  mandamue  would  lie  to  compel  them  to  pay  it. 

APPEAL  from  the  Vigo  Circuit  Court.  n^^' 

Davison,  J. — ^Tbis  was  a  proceeding  by  writ  of  manda" 
muSy  issaed  from  the  Vigo  Circuit  Court  against  said  board 
of  trustees.  The  writ  commands  them  forthwith  to  pay 
to  the  relator  1 ,417  dollars  out  of  the  net  tolls  and  revenues 
of  that  portion  of  said  canal  between  the  Ohio  state  line 
and  LafageUey  inclusive,  or  show  cause  to  the  contrary 
thereof. 
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Nor.  Term,        The  relator,  it  appears,  is  the  owner  and  holder  of 

^^^^'       56,713  dollars  of  WiOash  and  Erie  canal  stocks,  duly 

Thb  ^Statb    igg^ed  in  place  of  principal  and  interest  of  original  Wa- 

Thf  Board  or  Ja^A  and  jErt^  canal  bonds  surrendered  to  the  state  for 

THB  Wababs    cancellation,  in  exchange  for  said  stocks,  pursuant  to  aa 

AND  Ebib  Oa.  ^^j  t^  provide  for  the  funded  debt  of  the  state  and  for  the 

completion  of  said  canal  to  Evansville,  and  also  an  act 

supplementary  thereto.     See  Laws  of  1846,  p.  3,  and  Laws 

of  1847,  p.  3. 

The  sum  demanded  by  the  writ  is  the  interest  on  said 
stocks  from  the  first  of  January,  1853,  to  the  first  of  Julg 
in  that  year.  It  also  i^ppears,  that  between  these  pe- 
riods, the  said  trustees  kept  an  account  of  the  tolls  and 
revenues  of,  and  the  expenditures  on,  that  part  of  the  ca- 
nal between  the  Ohio  state  line  and  LcfayeiU^  and  they 
amounted  to  more  than  a  sufficiency,  over  defraying  ne- 
cessary expenses,  repairs  and  outlays,  to  pay  the  full  in- 
terest of  5  per  centum  per  annum  on  all  certificates  of 
stocks  that  had  been  issued  on  account  of  that  class  of 
original  bonds  surrendered  and  known  as  Wabash  and 
Erie  canal  bonds. 

But  the  trustees,  in  answer  to  the  writ,  allege  that  the 
canal  is  unfinished.  To  complete  it,  the  outlay  of  a  large 
amount  of  money  is  still  required.  For  the  work  already 
done  in  its  construction,  they  are  now  indebted,  and  it  is 
their  duty  to  apply  all  said  tolls  and  revenues  to  the  pay- 
ment of  such  indebtment,  and  upon  the  work  required  for 
its  completion.  That  besides  the  stocks  issued  on  the 
surrender  of  the  original  Waboih  and  Erie  canal  bonds, 
there  is  a  variety  of  other  stocks  issued  under  the  opera- 
tion of  the  acts  referred  to.  And  it  is  not  intended  by 
these  acts  that  they  shall  pay  from  said  tolls  and  revenues 
the  interest  on  the  class  of  stocks  as  claimed  by  the  rela- 
tor, in  exclusion  of  other  stocks  therein  specified,  &c. 

A  demurrer  to  the  answer  was  overruled,  and  the  pro- 
ceeding dismissed,  dz^c. 

Whether  the  Court  erred  by  overruling  the  demurrer, 
must  depend  upon  the  construction  to  be  given  to  said 
acts.  By  the  eighth  section  of  the  original  act,  "  the  bed 
of  the  Wahash  and  Erie  canal  and  its  extensions,"  dec, 
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is  vested  iu  said  trustees  by  grttat  from  the  state,  "  and   ^^-  I'enn, 
also  all  the  lands  and  lots  (not  sold  or  disposed  of)  here-  .    *°^^' 
tofore  given,"  &c.,  "by  the  general  government  to  the    ^hb^State 
state  to  aid  in  the  construction  of  said  canal /'  &c.,  "  and  7bxBoau>  of 
all  moneys  dae  and  to  grow  dae/'  &c.,  "on  account  of  tbx  Wabash 
any  sale  or  sales  heretofore  made  of  any  canal  lands,"  ^^^  fj^^  ^^' 
&c.,  "in  trust  and  security  for  the  uses  and  purposes  fol- 
lowing," &c.    The  act  then  proceeds  to  declare  the  trusts, 
aniit  the  manner  and  order  in  which  the  trust  funds  shall 
be  applied  toward  the  liquidation  of  the  different  liabilities 
which  the  canal  and«its  assets  are  made  to  assume  under 
the  arrangement  of  the  state  debt.     And  then  comes  the 
proviso  in  the  fifth  specification  of  said  section,  viz. : 
''From  and  after  the  first  day  of  January^  1853,  an  ac- 
count of  the  tolls  and  revenues  of,  and  the  expenditures 
on,  that  portion  of  the  canal  between  LafayftUy  inclusive, 
and  the  Ohio  state  line,  shall  be  kept  separate  and  dis- 
tinct from  a  like  account  of  that  portion  between  LirfayeUe^ 
exclusive,  and  EvanaviUe,  and  from  and  after  that  period 
the  tolls  and  revenues  derived  from  the  first-named  por- 
tion, afl;er  defraying  necessary  expenses,"  &c.,  "  shall  first 
be  applied  to  make  the  full  interest  of  five  per  centum 
per  annum  on  the  certificates  of  stock  that  may  be  isrsued 
for  the  bonds  now  outstanding  and  known  as  the  Wa* 
bash  and  Erie  canal  bonds,"  dec. 

The  scale  of  distribution  set  forth  in  the  section  just 
referred  to,  is  altered  by  the  tenth  section  of  the  supple- 
mental act;  but  that  section  contains  a  provision  "sav- 
ing the  just  rights  of  the  holders  of  bonds  outstanding 
and  known  as  the  Wabash  and  Erie  canal  bonds  as  pro-  % 
vided  for  in  the  said  eighth  section." 

The  relator,  in  accordance  with  the  terms  of  the  law, 
surrendered  a  number  of  bonds  of  the  class  designated  in 
the  above-recited  proviso.  Then,  does  the  case  presented 
by  the  record  entitle  him  to  5  per  cent,  interest  on  his 
certificates  of  stock,  out  of  the  net  tolls  and  revenues  of 
the  first-named  portion  of  the  canal,  from  the  Ist  of  Jan- 
uary, 1853?  The  proviso  constitutes  an  exception  to  the 
general  provisions  of  the  act.    It  evidently  discriminates 
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Nov.  Term,   in  favor  of  the  class  to  which  the  relator's  stocks  belong. 

]^^^1_  «  Prom  and  after  the  1st  of  January,  1853,"  the  tolls  and 

Cliftow  revenues  derived  from  the  first-named  portion,  dtc.,  "  af- 
Shannon.  ter  defraying  expenses,"  &c.,  '*  shall  first  be  applied  to 
make  the  full  interest,"  &c.,  '<  on  certificates  of  stodc  that 
may  be  issued  for  bonds,"  &c.,  ''known  as  Wabash  and 
Erie  canal  bonds."  This  language  is  very  explicit.  In- 
deed, there  is  no  room  left  for  construction.  There  is, 
therefore,  no  difficulty  in  pointing  out  the  duty  of  the 
trustees  under  the  proviso.  From  and  after  the  period 
above  named,  they  were  bound  to  keep  separate  ac- 
counts of  the  revenues  of  the  two  sections  of  the  canal. 
It  is  admitted  that  such  accounts  were  kept;  that  the 
funds  in  their  hands  were  sufiicient  to  have  met,  in  full, 
the  interest  on  all  the  certificates  issued  for  Wabask  and 
Erie  canal  bonds.  This  interest,  by  the  fifth  section  of 
the  act,  is  payable  on  the  first  days  of  January  and  JUpr. 
The  record  shows  that  the  relator  made jiroper  demand  of 
the  interest  due  on  his  certificates  on  the  first  day  of  last 
July.  In  view  of  the  facts  of  this  case,  we  think  it  was 
the  duty  of  the  trustees  to  have  paid  the  amount  de- 
manded. And  they,  having  failed  to  do  so,  the  Court, 
in  our  opinion,  committed  an  error  by  dismissing  the 
writ. 

Per  Curiam. — ^The  judgment  is  reversed  with  costi. 
Cause  remanded,  &c. 

M.  G.  Bfight,  for  the  state. 

W.  D.  Oriswcidj  for  the  defendants. 


Clifton  v.  Shannon. 


Where  tlie  evidence  fully  supports  the  yerdict,  the  judgment  thereon  ▼ill 
not  be  reversed  on  account  of  an  instruction  given  to  the  jurj  which  was 
not  stricilj  correct. 
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APPEAL  from  the  Hendrickt  Circuit  Court.  Not.  Term, 

Perkins,  J. — In  this  case  aa  instruction  of  the  Court  is 


objected  to,  and  the  instruction  may  not  have  been  strictly  ^ 
correct.  The  evidence,  however,  is  all  upon  the  record ;  Smith 
and  it  so  completely  supports  the  verdict  that  we  think  Mondav, 
the  Court  below  did  right  in  overruling  the  motion  for  a 
new  trial,  on  account  of  the  instruction  given.  The  ques- 
tion was  upon  the  concealment  of  the  cause  of  action. 
The  plaintiff's  evidence  left  the  question  in  some  doubt, 
bat  the  defendant  below,  himself,  removed  all  doubt  by 
proving  that  the  plaintiff  had  not  even  suspected  the 
cause  of  action  to  exist,  till  within  the  six  years,  so  care- 
fully had  it  been  concealed. 

Per  Curiam. — The  judgment  is   affirmed  with  3  per 
cent,  damages  and  costs. 

J.  8,  Harvey,  /.  M.  Oregg,  A.  A.  Hammond  and  H. 
CyNed,  for  the  appellant. 

O.  C  Nave^  for  the  appellee. 


Mix  V,  Smith. 


Debt  upon  a  writing  obligntory.  Plea,  that  the  writing,  with  three  others 
of  like  amonnt,  were  made  bj  the  defendant  aa  Ihe  coneideration-monej 
of  a  lot,  in,  4c.,  and  for  no  other  consideration;  that  at  the  time  of  the 
purchase  and  of  the  execution  of  the  writing  obligatory,  the  plaintiff 
agreed  to  conyej  the  lot  to  him  upon  the  payment  of  the  purchase-mo- 
ney, as  specified  in  said  sereral  writings  obligatoiy;  that  all  said  notes 
had  been  paid  except  the  one  sued  on,  before  the  commeucement  of  the 
suit.  Averment,  that  before  the  commencement  of  the  suit  the  plaintiff 
did  not  conyey,  nor  execute  a  conveyance  or  tender  it  upon  fall  payment 
of  the  purchase-money  or  on  any  other  condition.  Htld,  that  the  plea 
was  valid  in  bar  of  the  action. 

ERROR  to  the  Tippecanoe  Court  of  Common  Pleas.       ^^^j^L 
RoACHE,  J. — Debt  by  the  plaintiff  below  on  a  writing 
obligatory. 


12. 
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Nov.  Term,       The  defendant  below  filed  a  plea  alleging  that  the  writ- 
ing obligatory  sued  on,  with  three  others  of  like  amoimt. 


^^'J°  were  made  by  him  as  the  consideration-money  of  a  lot  Id 
Tbb  State.  Lafayette^  and  for  no  other  oonsideration.  That  at  the 
time  of  the  purchase  and  of  the  execution  of  the  writiog 
obligatory,  the  plaintiff  below  agreed  to  oonvey  the  lot  to 
him  upon  the  payment  of  the  purchase-money,  as  sped- 
fied  in  the  said  several  writings  obligatmy.  That  all  said 
I  i  ig|  notes  had  been  paid,  except  the  one  now  sued  on,  before 

the  commencement  of  this  suit.  Averment,  that  before 
the  commencement  of  the  suit  the  plaintiff  did  not  con- 
vey, nor  did  he  execute  a  conveyance  and  tender  it  upon 
the  full  payment  of  the  purchase-money,  or  on  any  other 
condition. 

To  this  plea,  the  Court  sustained  a  demurrer,  and  ren- 
dered final  judgment  for  the  plaintiff  for  the  amoaotdue 
on  the  writing  obligatory. 

This  plea  is  precisely  similar  to  that  in  the  case  d 
Ellis  V.  Hubbard,  decided  by  this  Court  at  the  May  term. 
1853,  (1)  and  no  new  or  different  question  arises  upon  it 
The  plea  was  a  good  bar,  and  the  demurrer  should  have 
been  overruled. 

Per  Curiam, — The  judgment  is  reversed  with  costB. 
Cause  remanded,  &c. 

jR.  Jones,  for  the  plaintiff. 

/.  A.  Wilstachy  for  the  defendant. 

(1)  AnU,  p.  206. 


Siffrra  f .  The  State. 


The  act  of  January  16, 1849,  giving  ezclasire  original  jurisdiction  of  ■»" 
sanlts  and  batteries  to  jnatices  of  the  peace  in  IMawart  eonntf .  took 
effect  from  ita  passage. 
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ERROR  to  the  Ddmoare  Circnit  Court.  Nor.  Term, 

RoACHE,  J. — Indictment  for  assault  and  battery.    The  — : — 

indictment  was  found  at  the  March  term,  1849,  and  was      '^>^^^ 
continued  to  the  September  term*     At  the  latter  term,  the      Humox. 
defendant  moved  to  quash,  on  the  ground  that  the  Court  Monday, 
had  no  jurisdiction.   Trial.    Verdict  and  judgment  against 
the  defendant. 

The  motion  to  quash  should  have  been  sustained.  The 
act  of  January  16,  1849,  giving  exclusive  original  juris- 
diction of  assault  and  battery  to  justices  of  the  peace  in 
Delaware  county,  took  effect  from  its  passage.  At  the 
time  the  motion  to  quash  was  made,  and  at  the  trial,  the 
Circuit  Court  had  not  jurisdiction  of  the  offence.  Sprigs 
V.  The  State,  2  Ind.  R.  75,— The  StaU  v.  Lackey,  id.  266. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

W.  March,  for  the  plaintiff. 

W.  Oarver  and  R.  A.  Riley,  for  the  state. 


Durham,  Administrator,  v,  Hudson,  Administrator. 

Aetion  for  money  had  and  leoeired.  Pleiw,  payme^  ahd  the  statute  of 
limitations.  Replication  to  the  latter  plea,  that  the  cause  of  action  had 
been  concealed,  Ac.  Held,  that  the  receipt  of  the  moDey  was  admitted. 
Held,  also,  that  the  bar  of  the  statute  of  limitations  was  admitted,  and 
the  question  simply  presented  whether  there  had  been  a  concealment 
which  would  take  the  case  out  of  the  statute. 

In  an  action  by  *d  adJhiniatrator  to  recoTer  a  debt  due  to  the  intestate,  the 
declaration  concluded  "to  the  damage  of  the  plaintiff,  adminiRtrator  aa 
aforesaid,"  4&c.  No  objection  was  made  to  the  declaration  in  the  Oir- 
cnit  Oourt,  the  counts  showed  plainly  enough  tliat  the  plaintiff  was  suing 
as  adminifitnitor,  and  the  judgment  was  rendered  in  tha  proper  form. 
Held,  that  the  judgment  ought  not  to  be  disturbed. 

The  defendant,  against  whom  a  yerdict  was  rendered,  was  present  in  per- 
son and  by  counsel,  at  the  impanneling  of  the  jury  and  at  the  trial,  and 
upon  a  motion  made  by  him  to  set  aside  the  rerdtct  and  grant  a  new 
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Nov.  Term, 
1853. 

DUBHAM 
V. 

Huoaoir. 


trial,  no  objection  uraa  made  to  the  canae  having  been  tried  bjr  mn  i 

per  namber  of  jurors.    Held,  that  he  could  not,  therefore,  ob]ect,  on 

error,  that  the  cause  was  tried  bj  eleven  instead  of  twelve  jurors. 

In  a  civil  case,  the  objection  that  a  cause  was  tried  bj  less  than  the  eon 
petent  number  of  jurors,  will  be  held  to  be  waived,  as  against  the  psrtr 
who  consented  thereto. 

Ths  record  of  a  cause  stated  that  the  jury  that  tried  it  was  compoeed  of 
twelve  persons,  but  in  enumerating  the  names,  upon  the  assumption  ths£ 
each  juror's  christian  name  was  intended  to  be  prefixed,  only  eleven  i 
mentioned.  Heid,  that  the  presumption  still  was  that  the  jvaj  was  < 
posed  of  twelve  persons. 


Monda\ 
Di 


13. 


ERROR  to  the  Vigo  Probate  Court. 

Pekkins,  J. — AsBumpsit  by  Hudson,  administrator  of 
John  L,  Walker,  deceased,  against  Durham^  administrator 
of  William  Walker,  deceased. 

The  declaration  contains  four  counts.  The  first  chargei 
that  at,  &c.,  on,  &c.,  in  1818,  William  Walker,  deceased, 
received  in  Pennsylvania  money  belonging  to  said  John  L. 
Walker,  deceased,  which  he  had  not  paid  over,  &c.,  ^to 
the  damage  of  the  said  plaintiff,  administrator  a&  afcne* 
said,''  &c. 

The  second  count  charges  that  Durham  was  indebted 
to  the  plaintiff  for  money  had  and  received  by  WWiEm 
Walker  in  his  lifetime,  &c.;  and  concludes  ''to  the  dam- 
age of  said  plaintiff  as  administrator  aforesaid/'  &c. 

The  third  count  charges  that  William  Walker^  in  his 
lifetime,  was  indebted  to  John  L.  Walker,  in  his  lifetime, 
and  alleges  a  promise  of  payment  by  William  to  John 
in  the  lifetime  of  both,  a  failure  to  comply  with  said 
promise,  and  also  a  failure  by  his  administrator^  since  the 
death  of  said  William,  to  pay,  and  concludes  to  the  dam- 
age of  ''said  plaintiff,  administrator  as  aforesaid." 

The  fourth  count  is  like  the  third. 

The  defendant  pleaded  payment  and  the  statute  d" 
limitations. 

Replications — to  the  first  plea,  denial  of  payment,  and 
to  the  second,  that  the  deceased,  William  Walker,  con- 
cealed the  fact  that  he  had  received  the  money, dec,  and  that 
since  his  death,  his  administrator  had  also  concealed  the 
fact.    Rejoinder  to  the  last  replication,  denying  the  con- 
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cealment.    Issues.    And,  says  the  record,  "  to  try  the   ^o^-  Term, 

issues  herein,  a  jury  is  called  as  follows:  Jchn  Crews^ '- — 

James  S.  Freeman^  Alexander  Conner^  George  H.  Spencery      I^*^ 
J.   GvrthwaUj  Jesse  McGathy  Bebee  Booths  David  Rankin,      Hudsok. 
Samuel  R,  Mann,  H.  H.  Hager,  A,  Freehart,  twelve  good 
and  lawful  men,  householders  or  freeholders  of  our  said 
county,  who  being  elected,  tried  and  sworn,"  &c. 

The  verdict  was  for  the  plaintiff,  and  the  defendant  in* 
terposed  a  motion  for  a  new  trial,  as  follows: 

**  The  defendant  moves  the  Court  for  a  new  trial  for  the 
following  reasons : 

'^1.  The  Court  erred  in  admitting  evidence  at  the  in- 
stance of  the  plaintiff. 

"2.  The  jury  took  with  them  papers  which  had  not 
been  proved  and  given  in  evidence  before  them. 

'^3.  The  verdict  is  contrary  to  the  evidence  and  the 
law." 

The  Court  overruled  the  motion,  and  rendered  judg- 
ment on  the  verdict. 

By  the  pleadings,  the  reception  of  the  money  by  Wil* 
liam  Walker  was  admitted,  and  the  plea  of  payment  was 
not  proved. 

By  the  pleadings,  the  bar  of  the  statute  of  limitations 
was  admitted,  and  the  question  made  upon  the  conceal- 
ment of  the  cause  of  action  which  might  take  the  case 
out  of  the  statute. 

This  was  a  question  for  the  jury,  and  was  decided  by 
them  upon  the  evidence.  Their  decision  was  not  so  clearly 
wrong  as  to  authorize  us  to  disturb  it  on  the  proofs. 

It  is  urged  that  the  declaration  is  bad,  because  some  of 
the  counts  do  not  conclude  to  the  damage  of  the  plaintiff 
"as"  administrator,  but  conclude  ''to  the  damage  of  the 
plaintiff  administrator  as  aforesaid,"  omitting  the  ^^as" 
before  the  word  administrator. 

No  objection  was  made  to  this  declaration  in  the  Court 
below.  The  counts  all  show  plainly  enough  that  the 
plaintiff  was  suing  as  administrator,  and  the  proper  judg- 
ment was  rendered.  We  shall  not  disturb  the  judgment 
on  this  ground. 
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Not.  T«nB,       [t  ig  also  objected  that  the  record  shows  a  trial  by  a 

: —  jury  of  eleven  instead  of  twelve  men. 

KiTOBu  ipj^^  defendant  and  his  counsel  were  present  at  the  im- 

Gomv.  pannelling  of  the  jury,  and  accepted  it.  They  were  pre- 
sent during  the  trial  and  made  no  objection ;  and  in  their 
motion  for  setting  aside  the  verdict  and  granting  a  new 
trial,  the  defect  in  the  jury  was  not  mentioned.  If,  there- 
fore, there  were  but  eleven  jurors,  it  would  seem  clear 
that  the  defendant  had  consented  to  that  number;  and 
his  consent,  at  least  in  a  civil  case,  would  cure  the  error. 

But  we  do  not  know  that  there  were  not  twelve  jurors. 
The  record  says  there  were  twelve,  and  gives  a  number  of 
names  as  composing  the  twelve.  The  clerk  may,  in  mak- 
ing up  the  record,  accidentally  have  omitted  one,  and  he 
may  not.  More  than  twelve  names  are  given,  and  unless 
every  man  must  be  presumed  to  have  at  least  two  names, 
there  may  be  twelve  men  named  in  the  record  as  jurors. 
We  do  not  know  that  such  a  presumption  would  be  al- 
lowed to  prevail  against  the  positive  statement  in  the  re- 
cord, and  think  it  should  not.  Bebee  may  be  one  man 
and  Booth  may  be  another. 

An  immaterial  point  is  made  in  regard  to  the  admission 
of  evidence. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 

/.  P.  Usher y  for  the  plaintiff.  . 

A.  Kinney,  for  the  defendant. 


KrrcHSN  and  Wife  t>.  Cofftv. 

A.  being  the  owner  of  a  tract  of  laud  under  mortgage,  agreed*  bj  title 
bonds,  to  convey  a  part  of  it  to  B.  and  the  residue  to  C,  with  the  agree> 
ment  that  C,  with  the  consent  of  the  mortgagee,  might  apply  the  pur- 
chaae-money  to  the  discharge  of  the  mortgage  on  his  part.  The  moit- 
gagee  having  assented,  B.,  with  the  fraudulent  parpose  of  getting  kis 
part  of  the  land  also  released  from  the  mortgage,  as  a  part  of  the  land 
purchased  by  C,  arranged  with  A,  and  C.  that  A.  should  convey  the  en- 
tire tract  to  C,  that  C,  upon  paying  the  purchase-money  for  hia  part  of  the 
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premiMS,  should  fraudulently  procure  a  release  by  the  mortgagee  of  the  Kot.  Term, 

Tvhole  of  the  premises,  and  then  convey  to  B.  the  part  of  the  premises  1858. 

^hich  A.  had  agreed  to  conyey  to  him.    C.  haring  fraudulently  procured  Kitchin 

the  release  of  the  whole  premises  upon  the  payment  to  the  mortgagee  of  ▼• 

the  purchase-money  for  his  part,  and  having  refused  to  convey  to  B.  as  Oofftk. 
he  had  agreed,  B,  filed  his  bill  for  a  specific  performance.    Held,  that 
the  bill  would  not  lie. 


APPEAL  from  the  Decatur  Circuit  Court.  Monday, 

December 

Perkins,  J. — Bill  in  chancery  to  obtain  an  injunction 
restraining  proceedings  in  an  ^ectment  suit,  and  to  ob- 
tain a  conveyance  of  land.    Decree  below  for  the  plaintiff. 

The  bill  states  that  one  Elisha  Stent  was  the  owner  of 
a  certain  tract  of  land ;  that  said  land  was  mortgaged  to 
Carlisle^  of  Cirunnnati,  Ohioj  for  a  fraction  less  than  2,100 
dollars ;  that  said  Stout  sold  a  certain  parcel  of  said  mort- 
gaged premises  to  said  Coffyn^  receiving  therefor  the  full 
consideration;  that  he  sold  a  certain  other  parcel  of  said 
mortgaged  premises  to  Kitchen^  one  of  the  defendants  to 
the  bill,  for  the  consideration  of  1,800  dollars,  which  sum 
Kitchen  was  to  pay  to  Carlisle  on  his  mortgage,  said  Car- 
lisle  agreeing,  on  said  sum  being  paid,  to  release  the  por- 
tion of  the  premises  purchased  by  Kitchen  from  the  ope- 
ration of  the  mortgage.  We  will  now  quote  from  the 
bill: 

^'  Your  orator  further  shows  unto  your  honors  that  some 
short  time  after  the  making  of  said  title-bond  as  last 
aforesaid,  said  Kitchen  made  an  arrangement  with  said 
Carlisle^  in  relation  to  said  mortgage  given  by  said  Stout 
to  him,  said  CarlisUy  the  precise  terms  and  stipulations 
of  which  are  unknown  to  your  orator,  by  which  it  was 
agreed  by  and  between  said  Kitchen  and  said  Carlisle^  that 
said  Carlisle  would  release  his  said  mortgage  from  so 
much  of  said  mortgaged  premises  as  said  Stout  had  sold 
and  was  about  to  convey  to  said  Kitchen,  so  as  to  enable 
said  Stout  and  wife  to  convey  the  same  to  said  Kitchen 
free  and  clear  from  all  incumbrance;  and  the  said  Stout 
being  also  desirous  to  convey  to  your  orator  said  tract 
[purchased  by  him  of  said  Stout  as  above  stated]  free  and 
clear  of  all  incumbrance,  and  the  same  being  also  in- 
VoL.  IV.— 49 
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Not.  Term,   eluded  in  the  premises  mortgaged  to  said  CarUsle  nfi  afore- 

said,  aad  your  orator  being  also  desirous  to  receive  such 

Kitchen      ^^^  f^^^  ^^^  ^^^  ^^^  ^^f^^  j^  ^^^  therefore  agreed  by 

CorrTK.  and  between  said  Kitchen^  Stauiy  and  your  orator,  thai 
said  Stout  and  wife  should  convey  the  tract  sold  by  said 
Stout  to  your  orator,  to  said  Kitchen^  together  with  and  in 
the  same  deed  of  conveyance  and  with  said  tract  so  sold 
to  said  Kitchen  as  aforesaid,  for  the  purpose  of  having  said 
tract  (that  sold  to  your  orator  as  aforesaid  by  said  Stovt) 
also  released  from  said  mortgage,  and  that  said  JOedks 
and  wife  should  then  immediately  re-convey  the  same  to 
your  orator."  The  bill  proceeds  to  aver,  that  to  carry  oat 
the  airangement.  Stout  did  convey  the  land  sold  to  Cofy^, 
as  well  as  that  sold  to  Kitchen^  to  said  Kitchen^  and  that 
Kitchen  got  it  all  released  from  the  mortgage  mentioned, 
but  that  he  then  refused  to  convey  to  said  Coffyn^  die. 
Without  extending  the  statement,  we  may  say  that  it  vf- 
pears  from  the  whole  bill  that  the  ground  of  complaint, 
and  the  manner  in  which  it  arose,  are  as  follows :  Car- 
lisle  had  a  mortgage  of  over  2,000  dollars  on  land  of 
Stout.  Coffyn  purchased  and  paid  for  a  certain  portion  of 
that  land.  Kitchen  purchased,  for  1,800  dollars,  a  certain 
other  portion  of  it,  but  before  paying  for  it,  arranged  that 
the  purchase-money  should  go  to  Carlisle^  he  releasing 
the  premises  purchased  by  said  Kitchen  from  the  mort- 
gage. The  idea  occurred  to  Coffyn  that  it  would  be  wise 
in  him  to  get  his  purchase  also  released ;  and  to  aocom- 
plish  it,  he  arranged  with  Kitchen  and  Stout  that  it  shoold 
be  conveyed  to  Kitchen  in  the  same  deed  that  conveyed 
the  part  purchased  by  him,  and  apparently  as  composing 
a  part  of  said  Kitchen^s  purchase,  so  that  he  mi^ht,  with- 
out paying  any  additional  consideration  to  CarliJe^  and 
by  an  imposition  upon  him,  get  it  all  released  from  the 
mortgage,  thus  depriving  Carlide  of  his  security  for  the 
balance  left  unpaid  on  his  mortgage  debt,  and  giving 
Coffyn  a  clear  title  through  Kitchen;  that  all  this  being 
accomplished,  except  the  conveyance  from  Kitdien  to 
Coffyn,  said  Kitchen  now  refuses  to  execute  the  convey- 
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ance  to  said  Coffyn  as  stipulated,  and,  hence,  the  aid  of  ^o^-  Tenu, 
a  court  of  equity  is  invoked  to  compel  him  to  do  it. '. 

The  bill  was  demurred  to  below,  and  the  demurrer  was      K>^J«™ 
overruled.  Owftw. 

It  is  a  well  settled  rule  that  to  entitle  a  party  to  the  aid 
of  a  Court  of  conscience,  he  must  enter  that  Court  with 
clean  hands,  so  far  as  relates  to  the  particular  case  which 
he  presents  to  the  Court,  and  in  which  he  prays  for  aid. 
In  Creath's  administrator  v.  SimSy  5  How.  (U.  S.)  R.  192, 
it  is  said — '*  The  complainant  alleges  that  the  obligation 
to  which  he  had  voluntarily  became  a  party»  was  inten* 
tionally  made  in  fraud  of  the  law,  and  for  this  reason  he 
prays  to  be  relieved  from  its  fulfillment.  This  prayer, 
too,  is  preferred  to  a  Court  of  conscience — to  a  Court 
which  touches  nothing  that  is  impure.  The  condign  and 
appropriate  answer  to  such  a  prayer  from  such  a  tribunal 
is  this :  that,  however  unworthy  may  have  been  the  con- 
duct of  your  opponent,  you  are  confessedly  in  pari  delicto; 
you  cannot  be  admitted  here  to  plead  your  own  demerits ; 
precisely,  therefore,  in  the  position  in  which  you  have 
placed  yourself,  in  that  position  we  must  leave  you." 

So,  in  the  case  before  us,  Cqffyn  has  hazarded  his  pro- 
perty in  a  scheme  to  defraud  Carlisle,  and  he  must  escape 
from  the  hazard  as  best  he  can,  without  the  aid  of  a  Court 
of  Chancery. 

The  demurrer  to  the  bill  should  have  been  sustained, 
and  the  bill  dismissed.  (1) 

/  Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  dis- 
miss the  bill. 

A.  Damson,  for  the  appellants. 

/.  8.  Sccbey,  for  the  appellee. 

(1)  DATiBOir,  J.,  haying  been  concerned  as  counsel,  was  absent. 
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Not.  Term, 

]^t^l_  The  State  v.  Nolak. 

Dob 
▼. 
Goodwin.      Ooarts  of  Common  Pleas  hare  not  jurisdiction,  under  the  B.  B.  18S2, 
oyer  offences  committed  before  the  act  establishing  said  courts  took 
effect. 

Mondm^,  '  APPEAL  from  the  Tippecanoe  Coort'of  Common  Pleas. 

Stuaet,  J. — It  appears  that  the  assault  and  batteij 
complained  of  was  committed  two  months  prior  to  the 
taking  effect  of  the  act  to  establish  Common  Pleas.  The 
Court,  on  motion,  correctly  dismissed  the  complaint  for 
want  of  jurisdiction.    Section  3,  c.  92,  vol.  1,  R.  S.  1852. 

Per  Curiam. — ^The  judgment  is  affirmed. 

L.  ReiUy,  for  the  state. 

/.  (f  Brian  and  R.  W.  Sitt,  for  the  appellee. 


The  State  v.  Shehm. — ^Thb  State  v,  Youkg. 

Mondaw,  APPEAI£  from  the  Tg>pecanoe  Court  of  Common  Pleas. 

^^**"'^  ^^"       Per  Ctiriam.— The  above  opinion  in  the  case  of  Tke 
State  V.  Nolans  is  applicable  to  these  cases,  and  the  judg- 
ments are  therefore  affirmed. 
L.  ReiUy,  for  the  state. 
/.  (f  Brian  and  R.  W,  SiUj  for  the  defendants. 


Doe  on  the  demise  of  Wemtwoeth  and  Another  v.  Goonwor. 

The  finding  of  the  Oireait  Court,  sitting  ss  a  jury,  npon  a  matter  of  bet, 
▼ill  net  be  disturbed,  where  the  evidence  is  conflictiBg. 
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ERROR  to  the  Henry  Circuit  Court.  I^ot.  Term, 

Stuart,  J.— I^ectmeiit  for  the  undivided  half  of  a  half  — ^^^^* 
lot  in  NeuxasUe.    The  evidence  is  all  made  part  of  the        ^' 
record.    Trial  by  the  Court.    Pinding  and  judgment  for     QooDwnr. 

Goodwin.  Monday, 

The  leeaors  of  the  plaintiff  claimed  title  under  a  judg-  ^^^^  ^2. 
ment  in  their  favor  against  Richard  Qoodmriy  execution, 
sale  and  sheriff's  deed.  The  series  of  these  events  stand 
thas:  Judgment,  October  31, 1848.  Execution,  November 
1  y  1 848.  Levy,  July  9, 1849.  SicAard  Goodwin^  execution- 
defendant,  died  December  3, 1848,  after  issue  and  before 
levy.    The  property  was  sold  August  4, 1849. 

The  evidence  shows  that  Wesley  Goodunn  conveyed  the 
whole  of  the  half  lot  to  Richard  Goodwin  by  deed  dated 
November  4, 1845.  In  Octobery  1846,  Richard  mortgaged 
the  same  half  lot  to  Wesley^  to  secure  the  payment  of  a 
note.  In  March^  10^^' Richard  conveyed  the  undivided 
half  of  the  half  lot  to  Wesley  in  fee,  and  Wesl^  entered 
a  release  of  the  mortgage  as  to  the  undivided  half  of  the 
half  lot — acknowledging  the  receipt  of  half  the  amount 
due  thereon.  On  the  31st  day  of  October,  the  very  day 
on  which  the  judgment  was  rendered,  Richard  conveyed 
the  remaining  undivided  half  of  the  half  lot  to  Wesi^  in 
fee. 

The  chief  point  of  controversy  is,  which  event  trans- 
pired first,  the  rendition  of  the  judgment  or  the  delivery 
of  the  deed.  There  is  considerable  conflicting  evidence 
as  to  the  exact  hour.  But  this  being  a  matter  of  fact, 
proper  for  a  jury  to  determine,  and  the  Court  sitting  as  a 
jury  having  found  in  favor  of  the  priority  of  the  deed,  we 
do  not  feel  at  liberty  to  disturb  the  finding.  In  this  we 
but  adhere  to  the  course  repeatedly  announced  and  acted 
upon  in  this  Court. 

There  is  another  point  made  by  counsel  in  argument, 
but  as  the  decision  of  it  could  not  affect  the  result,  we 
do  not  regard  it  as  fairly  arising  in  the  record. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

M.  L.  Bundyj  W.  Henderson  and  /.  8,  NewmoHy  for  the 
plidntiff. 

/.  Rariden  and  C.  H.  Test^fot  the  defendant. 
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KoT.  Tarn, 
1853. 


^^^  Jbllt  v.  Stevbhs,  Administrator. 

Ststxkb* 

The  declaration  in  a  suit  bronght  by  a  foreign  administrator,  need  not,  un- 
der tbe  R.  S.  1843,  state  that  the  plaintiff  produces  and  files,  dec,  a  copy 
of  his  letters,  Ac. 

The  statute  requiring  the  produciioa  and  filing,  dw.,  by  such  administrator 
of  a  copy  of  his  letters,  applies  only  to  the  rules  of  eyidenoe  and  not  to 
those  of  pleading. 

Suit  upon  a  note  payable  nine  months  after  date.  Arerxiient,  that  "  al- 
though said  sum  of  money  has  been  long  since  due  and  payable,"  yet, 
As.  HM,  that  it  sufficiently  appeared  that  nine  months  had  eUpsed 
Inxn  the  date  of  the  note. 

In  a  suit  by  an  administrator  upon  a  promissory  note  giren  to  the  intes- 
tate, a  breach  in  the  declaration  that  the  same  is  wholly  due  and  unpaid, 
is  a  sufficient  denial  of  its  payment  to  the  intestate. 

Monday,  APPEAL  from  the  Ohio  Circuit  Court. 

Davison,  J. — AssumpBit  by  the  appellee  against  the  ap- 
pellant on  two  promissory  notes,  one  payable  nine  months 
after  date,  die  other  in  the  form  of  a  common  dae  bill. 
There  was  a  general  demurrer  to  the  declaration  over- 
raled,  and  judgment  given  for  the  plaintiff  below. 
Three  ol^ections  are  rtused  to  the  declaration : 
1.  That  the  appellant,  being  a  foreign  administrator, 
the  declaration  should  have  alleged  that  he  had  produced 
and  filed  in  the  Court  in  which  the  suit  was  brought,  a 
copy  of  his  letters  of  administration,  duly  authenticated, 
&e.  In  reference  to  this  point  there  is  a  statutory  provi* 
sion  which  enacts  that  '^a  non-resident  administrator," 
Ac,  "duly  appointed  in  any  other  state,"  &c.,  "may  com- 
mence and  prosecute  a  suit  in  any  Court  of  this  state  in  his 
capacity  of  administrator",  d^.;  "  and  a  copy  of  his  letters, 
duly  authenticated,"  &;c.,  "being  produced  and  filed  in  the 
Court  in  which  suit  is  brought,  shall  be  sufficient  evidence 
of  his  due  appointment."  R.  S.  1848,  c.  30,  s.  463. 
By  the  declaration,  it  is  alleged  that  the  plaintiff  brings 
into  Court  the  letters,  &c.,  granted  to  him  by  the  proper 
Court  in  the  county  of  Boone,  in  the  state  of  KeTUucky,  dec. 
But  it  is  contended  that  this  allegation  does  not  meet  the 
requirements  of  the  statute.    The  declaration  is  in  the 
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usual  form.  We  think  it  need  not  state  that  the  letters 
of  administration  were  produced  and  filed,  6cc,  The 
statute,  it  seems  to  us»  was  intended  to  afiect  only  the 
rules  of  evidence  in  such  cases,  and  not  those  of  plead- 
ing. Had  the  appellee's  appointment  as  administrator 
been  contested  by  plea  to  the  action,  then  the  letters  would 
not  have  been  evidence  of  that  fact  without  being  pro- 
duced and  filed  in  the  Court  in  which  the  suit  was  brought. 
But  the  act,  in  our  opinion,  does  not  require  that  such 
production  and  filing  should  appear  in  the  declaration. 

Another  ground  taken  in  support  of  the  demurrer  is, 
that  there  is  no  averment  of  the  period  of  nine  months 
from  the  date  of  the  note  having  elapsed.  The  averment 
b  in  these  words — <^  Although  the  said  sums  of  money 
have  been  long  since  due  and  payable,"  &c.  There  is 
nothing  in  this  objection.  The  allegation  is  sufficiently 
direct  and  certain.  The  fact  that  the  note  was  due  an^ 
payable  could  not  exist  unless  the  period  of  nine  months 
from  its  date  had  passed. 

The  last  objection  assumes  that  the  breach  ie  insuffi- 
cient— ^that  it  does  not  aver  non-payment  to  the  intestate 
in  his  lifetime.  The  breach  assigned  is  this,  viz.,  ''  The 
said  defendant  has  not,  although  often  requested  to  do 
so,  paid  the  said  sums  of  money  or  any  part  thereof," 
&c.;  ^^and  the  same  b  wholly  due  and  unpaid,"  &c. 
This  breach  is,  no  doubt,  properly  stated.  The  averment 
that  the  note  was  unpaid,  is  a  sufficient  denial  of  its  pay- 
ment to  the  intestate. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

D.  S,  Major  and  A.  Brower^  for  the  appellant. 
9     /.  W.  Spencer y  for  the  appellee. 


Jfov.  Terra, 
1853. 

JjCLLT 
V. 

Stitkks. 
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Nov.  Term, 
1858. 

Crayeks 
Knm. 


CbaV£N8  V.  KiSEE. 

Where  land  U  sold  by  metps  and  bounds,  and  is  eatimated  to  coniain  a  apa- 
cific  quantity,  or  is  for  such  quantity  "  more  or  less,"  and  a  g;ro88  mam  :• 
paid  for  the  entire  tract,  the  general  rule  is  that  the  vendee  will  bo(  be 
entitled  to  an  abatement  in  price  should  the  number  of  acres  fall  eluxt  ot 
the  estimated  quantity. 

This  rule  is  not,  howerer,  applicable  where  there  is  any  fraud  or  coneeal- 
ment  on  the  part  of  the  vendor. 

Where,  through  the  fraud  of  the  vendor,  the  purchaser  geta  leas  than  the 
estimated  number  of  acres,  the  sum  to  be  deducted  by  reason  thereof  is 
the  value  of  the  deficiency. 


MonpwM, 
December  13. 


APPEAL  from  the  Ripley  Circuit  Court. 

Davison,  J. — Cravens  sued  Ki$er  in  assumpait  on  two 
promiBsory  notes,  each  for  93  dollars.  The  notes  were 
payable  to  one  WiUiam  S.  Wilson  and  by  him  assigned 
to  the  plaintiff.  The  defendant  pleaded  the  general  issue 
and  four  special  pleas,  upon  which  issues  were  made. 
Under  the  issues,  the  defence  set  up  was,  first,  that  the 
consideration  of  the  notes  had  failed ;  second,  that  they 
were  obtained  from  the  defendant  by  Wilson  by  fraud, 
&c.  Verdict  for  the  defendant.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict. 

By  the  evidence  it  appears  that  in  /u/y,  1846,  the  de- 
fendant purchased  of  said  Wilson  a  tract  of  land  in  Rip- 
leg  county,  and  also  personal  goods  valued  at  150  dollars, 
for  the  whole  of  which  he  agreed  to  pay  him  one  thou- 
sand, three  hundred  and  fifty  five-franc  pieces,  viz :  fiAy 
in  hand;  one  thousand  when  a  deed  for  the  land  was 
made;  and  the  residue  in  three  equal  annual  instalments. 
Just  before  the  sale,  the  vendor  represented  to  the  defend- 
ant that  the  tract  contained  one  hundred  and  forty  acres: 
he  said  there  might  be  five  acres  more  or  less.  To  this 
the  defendant  replied  that  he  cared  nothing  for  five  acres. 
When  the  parties  met  to  close  the  contract,  a  deed  was 
drawn  up  which  merely  designated  the  boundaries  of  the 
land,  without  setting  out  any  number  of  acres.  The  de- 
fendant insisted  that  the  deed  should  call  for  one  hundred 
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and  forty  acres.     WiUon^  in  reply,  said,  he  never  would   Nov.  Temi, 

agree  to  have  any  number  of  acres  specified  in  the  deed; ! — 

that  the  consideration  agreed  on  was  his  price  for  the  C*^2w 
land.  If  the  tract  contained  only  half  that  number  of  Kiber. 
acres,  he  would  take  no  less  for  it.  Thereupon  the  par- 
ties agreed  to  insert  in  the  deed,  immediately  after  the  de- 
scription of  the  land,  these  words:  "supposed  to  contain 
one  hundred  and  forty  acres,  be  the  same  more  or  less.'' 
The  deed  was  accordingly  executed.  The  defendant  paid 
Wilson  one  thousand  five-franc  pieces,  and  gave  him 
tliree  promissory  notes,  each  for  93  dollars,  and  due  re- 
spectively in  one,  two  and  three  years.  The  last  two  are 
the  notes  sued  on.  It  was  proved  that  Wilson  originally 
owned  in  one  tract  two  hundred  and  seventy  acres,  out 
of  which  he  had  conveyed  to  divers  persons  one  hundred 
and  sixty-nine  acres.  The  residue  constituted  the  entire 
tract  sold  to  the  defendant.  Upon  actual  survey,  the 
land  conveyed  to  him  was  found  to  be  one  hundred  and 
four  acres  and  eighty-seven  hundredths.  When  it  was 
conveyed  to  the  defendant,  it  was  believed  to  be  worth  10 
dollars  an  acre. 

The  Court,  at  the  instance  of  the  defendant,  instructed 
the  jury  that,  "In  determining  whether  the  consideration 
of  the  notes  has  failed,  they  should  look  to  the  contract 
in  which  they  were  given,  and  though  one  hundred  and 
four  acres  may  be  worth  all  that  Kiser  agreed  to  pay  for 
one  hundred  and  forty  acres,  still  if  Wilson  practiced  a 
fraud  on  Kiser,  and  by  reason  thereof  he  did  not  get  the 
quantity  of  land  he  was  entitled  to  under  his  contract^ 
the  sum  to  be  deducted  is  a  sum  equal  to  the  value  of  the 
deficiency." 

The  general  rule  is,  that  where  land  is  sold  by  metes 
and  bounds,  and  estimated  to  contain  a  specific  quantity, 
or  for  "more  or  less,"  and  a  gross  sum  is  paid  for  the  en- 
tire tract,  the  vendee  will  not  be  entitled  to  an  abatement 
in  price,  should  the  number  of  acres  fall  short  of  the 
estimated  quantity.  But  this  rule  is  not  applicable  where 
there  is  any  fraud  or  concealment  on  the  part  of  the  ven- 
dor.   It  is  true  the  deficit  in  quantity  might  be  so  great 
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KoT.  Term,    as  to  authorize  the  inference  that  the  seller  acted  in  bad 

-_ faith;  still  such  abatement  must  proceed  on  the  groood 

Oft^TBct      ^f  j^jg  fraudulent  conduct. 

Kun.  It  has  been  said  that,  "if  through  fraud  or  palpable 

mistake,  more  or  less  land  should  be  conveyed  than  was 
in  contemplation  of  the  vendor  to  part  with,  or  the  par- 
chaser  to  receive,  the  injured  par^  will  be  entitled  to  re- 
lief." Youjig  V.  Craigy  2  Bibb  270.  In  the  case  before 
us,  the  jury  were  authorized  to  infer  from  the  evidence 
that  WUsoTiy  when  he  represented  the  tract  to  contain  one 
hundred  and  forty  acres,  must  have  known  hia  representa- 
tion to  be  incorrect.  It  is  insisted  that  what  he  said  when 
the  deed  was  made,  viz.,  "  that  he  would  take  no  leas  for 
the  tract  if  it  did  not  contain  half  that  number  of  acres,'* 
was  sufficient  to  put  the  defendant  upon  inquiry,  and  in- 
dicated an  intention  not  to  mislead  him.  Fraud  oftea 
lurks  under  just  such  expressions.  The  words  used  bj 
the  vendor  were  not  a  proper  disclosure  of  what  he  ia 
reality  did  know  relative  to  the  quantity  of  land.  He 
was,  therefore,  guilty  both  of  misrepresentation  and  cod- 
cealment.  And,  moreover,  he  consented  that  the  deed 
should  be  made  to  correspond,  in  effect,  with  hia  previom 
representations.  We  think  it  was  sufficiently  proved  that 
Wilson  intentionally  misrepresented  the  number  of  acres 
constituting  the  tract. 

But  it  remains  to  be  considered  whether  the  Court  in- 
structed the  jury  correctly.  It  is  contended  that  the  land 
in  question,  at  the  time  of  the  sale,  was  in  value  equal  to 
the  sum  agreed  to  be  paid  for  it,  and  that,  therefore,  it 
should  not  be  said  that  the  consideration  had  failed. 
That  position  might  be  sustained,  had  the  transaction 
been  untainted:  under  the  circumstances  of  this  case  it 
is  not  tenable.  The  price  agreed  on  by  the  parties  must 
be  considered  the  actual  value  of  the  premises  when  they 
were  purchased. 

The  law  extends  no  favor  to  a  fraudulent  party.  What- 
ever consequences  follow  his  want  of  good  faith,  should 
rest  upon  his  own  head.  The  defendant  was  entitled  to 
the  full  benefit  of  his  contract;  to  an  allowance  com- 
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mensurate  with  the  injury  resulting  from  the  fraud  prac-   ^w-  Term, 

ticed  upon  him.    By  misrepresentation  he  was  induced  to — 

'believe  that  the  tract  contained  one  hundred  and  forty    Tnr  State 
acres,  when,  upon  actual  survey,  a  deficiency  of  at  least      PHippg. 
thirty-four  acres  was  shown.    It  follows  that  an  amount 
equal  to  the  value  of  the  deficit  should  be  deducted  from 
the  notes.    The  jury,  in  our  opinion,  were  properly  in- 
structed. 

Fer  Curiam. — ^The  judgment  is  affirmed  with  costs. 

/•  RymaUj  for  the  appellant. 

E,  Dumont  and  /.  W.  Robirisan,  for  the  appellee. 


The  State  v.  Phipps. 


The  backing  of  water  oyer  a  public  highway  to  the  injury  and  annoyance 
of  the  public,  by  the  erection  of  a  mill-dam,  is  a  common  nuisance. 

An  indictment  will  lie  for  maintaining  such  a  nuisance. 

To  an  indictment  for  maintaining  such  nuisance,  it  is  no  defence,  under 
the  R.  S.  1843,  that  the  defendant  may  have  acquired  a  right,  by  rirtue 
of  a  writ  of  ad  quod  damnum,  to  the  use  of  the  land  of  indiriduals  on 
which  the  highway  runs,  for  the  purpose  of  flowing  the  water  upon  the 
land. 

Neither  is  a  prescription  from  a  twenty  yean'  continuance  of  the  noisance, 
a  deflnce. 

ERROR  to  the  Owen  Circuit  Court.  n^^SLr 

RoACHE,  J. — Indictment  against  the  defendant  for  erect- 
ing and  maintaining  a  public  and  common  nuisance. 
The  charge  is^  that  the  defendant  built  a  mill-dam  across 
Rattle' Snake  creek,  in  the  county  of  Owen^  and  thereby 
overflowed  a  public  highway,  whereby  the  latter  was  ob- 
structed, to  the  great  damage,  injury,  and  common  and 
public  nuisance,  &c. 

The  Circuit  Court  quashed  the  indictment. 

That  such  an  obstruction  of  a  public  highway  is  a  com- 
mon nuisance  there  can  be  no  question.     1  Hawk.  P.  C. 
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Not.  Tarm,  _4  Bladu.  Com.  167.-7^  State  v.  Miskmmons,  2  Ind. 
_1®^?:_  R.  440. 


SwAiLt  .pj^^  f^^  ^^^  ^^  defendant  may  have  had  his  writ  of 

Thb  Stats.  qJI  q^^d  damnum^  and  acquired  a  right  to  the  use  of  the 
land  of  individnak  for  the  purpose  of  flowing  the  water 
upon  it,  10  no  defence  to  the  indictment.  See  R.  S.  1843, 
p.  074,  8.  60.  Nor  would  even  a  prescription  from  a 
twenty  years'  continuance  of  the  nuisance  be  of  any 
avail  to  him.    MUU  v*  HaUy  9  Wend.  315. 

For  such  a  nuisance,  the  party  is  liable  to  be  indicted. 
See  The  Slate  v.  Virt,  8  Ind.  R.  447. 

The  defendant  has  not  thought  proper  to  inform  us  by 
a  brief  what  are  the  grounds  of  his  objection  to  the  indict- 
ment— the  points  embraced  in  this  opinion  being  those 
discussed  by  the  counsel  for  the  state. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

R,  A.  RUey^  N.  B.  Taj/lar  and  /.  Coburn^  for  the  state. 


SwAiLs  V.  The  State. 

To  Bastain  an  action  for  forcible  entry  and  detainer,  it  is  not  necesaary  to 
•how  a  legal  title  to  the  property,  a  peaceable  poMesaion  when  the  wraog 
was  committed  being  sufficient.  ^ 

Proof  that  a  person  is  acting  notoriously  as  a  public  officer,  and  is  gene- 

161   sSo  ^^^7  recognized  as  sucb,is|irifiui  faeU  evidence  of  his  official  character. 

'  School  districts  being  public  corporations,  organised  under  a  public  sta- 

tute, the  courts  will  judicially  take  notice  of  their  organisation. 
Trustees  of  a  school  district,  appointed  by  the  township  clerk,  held  their 
office,  under  the  R.  S.  1843,  until  their  successors  were  elected  and 
qualified. 

d'^Lt  16.       ERROR  to  the  Decatur  Circuit  Court. 

RoACHE,  J. — Indictment  against  SwaUs  for  the  forcible 
entry  and  detainer  of  a  school-house,  the  property  of  a 
common-school  district.  Plea,  not  guil^.  The  issue  was 
found  for  the  state,  and  the  defendant  was  fined. 
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It  was  proved  upon  the  trial  that  George  McLaughlin^   ^ov.  Term, 

Zenas  Damall  and  William  Butcher^  acting  in  the  capacity ' — 

of  trustees  of  the  district,  had  employed  one  Simpson  ^^^'^ 
Damall  to  teach  in  the  school-house  of  the  district  men-  '^^  Stati. 
tioned  in  the  indictment;  that  said  Simpson  Darjuxtt,  on 
the  morning  school  was  to  commence,  repaired  to  the 
school-house;  and  that  the  defendant  was  standing  in  the 
door  of  the  house,  with  a  stick  or  cane  in  his  hand,  using 
loud  and  threatening  language,  and  declaring  that  the 
teacher  should  not  enter.  After  the  latter  had  gone 
away,  the  defendant  nailed  up  the  doors  of  the  school- 
house  and  left  it. 

Daring  the  trial,  the  prosecuting  attorney  offered  to 
prove  by  parol  testimony,  that  said  township  was  a  cor<- 
poration,  legally  organized,  and  had  been  so  recognized 
by  the  public  for  many  years;  and  that  said  McLaughlin^ 
Zenas  DarTiatt  and  Butcher  were  acting  as  trustees  of  said 
school-district,  to  which  the  defendant  objected,  on  the 
ground  that  there  was  a  record  of  those  facts,  which  was 
better  evidence. 

The  Court  overruled  the  olgection,  and  permitted  the 
testimony  to  go  to  the  jury. 

Upon  cross-examination  it  appeared  that  said  trustees 
had  been  appointed  by  the  township  clerk  many  years 
before;  that  notice  for  the  election  of  trustees  had  been 
given  several  times;  but  that  no  election  was  held. 

The  defendant  below  requested  the  Court  to  instruct 
the  jury  to  the  effect  that  the  state  was  bound  to  prove 
that  the  school-house  belonged^  to  the  district,  and  that 
said  school-district  was  organized  as  a  corporation,  by  the 
records,  unless  the  absence  of  the  records  was  duly  ac- 
counted for;  and  that  district  trustees,  appointed  by  the 
township  clerk,  could  only  hold  their  oiBces  until  the  next 
annual  election  for  trustees.  These  instructions  the  Court 
refused  to  give. 

It  is  urged  that  the  Court  erred  in  admitting  the  parol 
evidence  objected  to,  and  in  refusing  to  give  the  instruc- 
tions asked  for. 

We  think  the  parol  evidence  was  competent.    It  was 
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Not.  Term,  not  necessary  for  the  state  to  show  a  legal  titk  to  the 

! school-house  in  the  district.    To  sustain  the  charge,  it  was 

^^^^      sufficient  to  prove  they  were  in  peaceable  possession. 
The  Staw.    This  couldibe  properly  done  by  parol. 

Such  evidence  was  also  competent  to  establish  the  offi- 
cial character  of  the  district  trustees.  The  trustees,  within 
their  respective  districts,  are  public  officers.  Proof  that 
an  individual  has  acted  notoriously  as  a  public  officer, 
known  to  the  laws,  and  has  been  generally  recognized  u 
such,  is  prima  facie  evidence  of  such  offidal  character, 
until  rebutted  by  the  defendant.     1  Greenl.  Ev.  ss.  83,92. 

Nor  was  it  necessary  that  the  organization  of  the  dis- 
trict should  have  been  established  by  the  production  of  the 
records. 

School  districts  are  not  mere  private,  but  public  or  mo- 
nicipal  corporations.  Their  organization  is  provided  for 
by  a  public  statute,  of  which  the  courts  will  jadiciallj 
take  notice.  PorUmonUk  Livery  Compaany  v.  Waiam^  10 
Mass.  91. 

All  that  it  was  necessary  for  the  state  to  prove  was,  that 
the  officers  required  by  the  statute  creating  the  eorpora- 
tion,  were  acting  in  the  dischai^e  of  the  duties  imposed 
by  its  provisions. 

The  public  law  creates  the  school-district  a  corporation. 
Its  organization  is  perfected  by  the  election  or  appoint- 
ment of  three  trustees,  who  are  vested  with  powers  to 
transact  all  its  business.  R.  S.  1843,  c.  15,  ss.  41, 42. 
The  only  organization,  under  the  statute,  is  the  election  or 
appointment  of  the  trusteis.  Proof  that  such  officers  weft 
acting  in  discharge  of  the  duties  required  by  the  Btatote, 
is  sufficient  frima  fade  evidence  of  the  organization. 

The  defendant  insists,  however,  diat  McLaughlii^fZeMi 
DamaU  and  Butcher  were  not  legally  the  trustees  of  the 
district,  for  the  reason  that  having  been  appointed  by  the 
township  clerk  several  years  previously,  their  terms  of 
office  expired  at  the  first  annual  election  after  their  ftp- 
pointment.  In  this  he  is  mistaken.  Sec.  51,  c.  15,  pro- 
vides, that  in  case  of  a  vacancy,  the  township  clffk  shall 
fill  it  by  appointment.    Section  52  enacts  ^at  sack  ap- 
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pointee  shall  hold  for  the  residae  of  the  term  of  the  true-   Nov.  Term, 


1853. 


tee  whose  place  he  fills,  and  until  his  successor  is  quali- 
fied. Section  53  provides  that  when  the  district  fails  ^^^^^^ 
to  elect  at  the  first  election,  the  clerk  shall  appoint  the  I>bulet. 
three  trustees,  and  designate  the  term  of  each,  so  that 
one  shall  retire  annually,  according  to  the  rule  estab- 
lished in  section  43.  The  latter  section  relates  to  the 
election  by  the  voters  of  the  district,  and  provides  that 
the  trustees  elected  shall  hold  their  ofiices  for  one,  two, 
and  three  years,  respectively,  according  to  the  number  of 
votes  received  by  each,  and  until  a  successor  is  qualified. 
It  is  immaterial,  then,  whether  the  trustees  in  the  present 
case  were  appointed  by  the  township  clerk  to  fill  vacan- 
cies, or  in  default  of  an  election  by  the  voters  of  the  dis- 
trict. In  either  instance,  they  held  the  office  until  dis- 
placed by  successors  elected  by  the  people,  and  quali- 
fied. (1) 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Robinson^  for  the  plaintifi*. 

/.  S,  Sccbeyy  for  the  state. 

(1)  DAvnow,  J.,  haring  been  concerned  as  counsel,  was  absent 


Stbyinson  and  wife  v.  Drulet. 

To  aid  courts  in  interpreting  wills,  the  law  permits,  in  every  case  in  which 
it  may  be  necessary,  that  parol  evidence  may  be  given  of  the  circum- 
stancefl  of  the  testator,  and  of  his  family  and  alfoirs,  in  order  that  the 
Court,  standing,  as  it  were,  in  the  situation  of  the  testator  when  making 
hiB  will,  may,  with  greater  certainty,  arrive  at  his  intention  in  giving  a 
construction  to  the  language  employed  by  him  to  express  it. 

A  testator  having  a  son  and  grandson,  his  only  presumptive  heirs,  devised 
a  part  of  his  real  estate  to  the  grandson,  as  follows:  1  will  and  bequeath 
to  i.  B.  the  following  described  real  estate  (describing  it)— the  said  A, 
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Not.  Term,       B.  to  hare  poMession  of  the  same,  except  tlie  widow's  dower,  hj  his 

1853.  paying  Btid  widow  one-fourth  part  for  rent  until  he  becomes  of  age, 

STiTiir80ir~      ^^^  ^^  longer.    In  disseisin  by  the  heir  of  the  son  against  the  heirs  of 

T.  A.  B.  for  the  land,  evidence  was  admitted  tending  to  show  that  the  pro- 

DavLiT.  perty  mentioned  in  and  disposed  of  by  the  will,  was  all  the  testator 

owned;  that  he  had  preriously  oonyeyed  to  his  said  son,  to  whom  by 

his  will  he  gare  5  dollars,  adding  that  he  had  receired  his  part  before, 

a  quantity  of  land  worth  as  much  if  not  more  than  that  given  to  A. 

B.    Held,  in  the  light  of  this  evidence,  that  the  testator  intended  to 

give  A.  B.  a  fee-simple. 

In  doubtful  cases  the  law  of  inheritance  prevails  against  the  terms  of  the 

will. 

niftier  16        ERROR  to  the  Wayne  Circuit  Court 

Perkins,  J — Diflseizin.  Judgment  below  for  the  de- 
fendant. 

Jacob  Keding^  of  Wayne  county,  Indiana^  made  the  fol- 
lowing will  and  died : 

''Know  all  men  by  these  presents  that  I,  JaaA  Kesling, 
of  the  county  of  Wayne  and  state  of  Iniianat  being  weak 
in  body,  but  perfect  in  mind  and  memory,  do  make  and 
constitute  this  my  last  will  and  testament,  in  manner  and 
form  following,  to-wit : 

''1.  To  pay  all  my  just  debts  and  funeral  expenses 
out  of  my  estate,  by  my  hereafter  named  executors. 

''2.  It  is  my  will  that  my  beloved  wife,  Mary^  have  one- 
third  of  all  my  real  estate  during  her  lifetime.  I  will  and 
bequeath  to  my  wife  one  stove  and  my  cattle ;  the  bal- 
ance of  my  household  property,  furniture  and  farming 
utensils  to  be  sold  by  my  executors  and  equally  divided 
between  my  wife  and  Jaccb  W.  Fisher,  my  grandson,  ex- 
cepting my  clock,  my  horse,  or  the  price  of  him,  wliich  is 
fifty  dollars,  and  gears,  which  I  will  to  Jacob  W.  Fisher. 

"  It  is  my  will  that  my  house  and  lot  In  Richmtrnd  be 
sold  by  my  executors  and  the  money  on  hand  to  be  di- 
vided as  follows :  one-half  to  Jacob  W.  Fisher,  the  other 
half  equally  divided  between  my  wife  and  my  son,  Jesse 
Kesling%  children,  if  he  shall  have  any,  when  they  be- 
come of  lawful  age;  and  if  not,  to  be  equally  divided 
amongst  my  widow's  children. 

"I  will  and  bequeath  to  Jacob  W.  Fhher  the  following 
discribed  lot  of  land,  to-wit :  eighty  acres  of  land  lying 
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and  being  in  the  county  of  Wayne  and  state  of  Indiana^   Nov.  Term, 

and  being  a  part  of  the  north-west  quarter  of  section '- — 

thirty-five,  town  thirteen;   the  said  Jacob  W.  Fisher  to    Smv^wos 
have  possession  of,  except  the  widow's  dower,  by  his  pay-      Dii^ucr. 
ing  said  widow  one-fourth  part  for  rent  until  he  becomes 
of  age,  and  no  longer ;  all  which  I  leave  to  the  sound 
judgment  and  discretion  of  my  hereafter-named  execu- 
tors. 

"  I  also  will  and  bequeath  to  my  son,  Jesse  Keding^  five 
dollars,  he  having  had  his  part  heretofore. 

''I  also  constitute  and  appoint  my  friends,  William 
JFhuts  and  Daniel  Clark^  my  executors  to  this  my  last  will 
and  testament,  revoking  all  former  wills  by  me  made, 
this  the  IGth  day  of  FOruarjfj  1629." 

The  subject  of  controversy  in  this  suit  is  the  land  dis- 
cribed  in  the  clause  of  said  will  reading  thus :  '*  I  will  and 
bequeath  to  Jacob  W.  Fisher  the  following  described  lot  of 
land,  to-wit,  eighty  acres  of  land  lying  and  being  in  the 
county  of  Wayne  and  state  of  Indiana^  and  being  a  part 
of  the  north-west  quarter  of  section  thirty-five,  town 
thirteen ;  the  said  Jacob  W.  Fisher  to  have  possession  of, 
except  the  widow's  dower,  by  his  paying  said  widow  one- 
fourth  part  for  rent  until  he  becomes  of  age,  and  no 
longer." 

Jacob  W.  Fisher,  assuming  that  he  had  a  fee-simple  in 
said  land  under  the  will,  conveyed  the  same  by  deed  in 
fee  to  William  Drvdeyy  the  defendant,  and  died. 

Weakly  Stevenson,  the  male  plaintiff,  married  Ann  Ma^ 
ria  Keslingy  only  child  of  Jesse  Kesling,  the  female  plaintiff*, 
and  they  now  bring  this  suit,  asserting  that  Jacob  W, 
Fisher  took  but  a  life-estate  under  the  will,  and  that, 
hence,  upon  his  death,  said  Ann  Maria,  the  sole  heir  of 
the  Kcsling  line,  became  entitled  to  the  same  by  inherit- 
ance. 

The  only  question  in  the  case  is  upon  the  construction 
of  the  will. 

To  aid  courts  in  interpreting  wills,  the  law  permits,  in 
every  case  where  it  may  be  necessary,  that  parol  evidence 
may  be  given  of  the  circumstances  of  the  testator,  and 
Vol.  IV.— 60 
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Nov.  Term,    of  his  family  and  afiairs,  in  order  that  the  Court,  atand- 

1853 
! —  ing,  as  it  were,  in  the  situation  of  the  testator  when  mak- 

y^       ing  his  will,  may,  with  more  certainty,  arrive  at  his  inten- 

Skatov.      tion,  in  giving  a  construction  to  the  language  he  may 

have  used  to  express  it.^    Wigram  on  the  admiBsionof 

Extrinsic  Evidence,  51. 

Accordingly,  in  this  case,  the  Court  below  p^mitted 
the  defendant  to  give  such  evidence,  tending  to  show  that 
the  property  mentioned  in,  and  disposed  of  by,  die  will. 
was  all  the  property  said  testator  owned ;  that  he  had 
previously  conveyed  to  his  son  Jesse^  to  whom,  by  the 
will,  he  gives  5  dollars,  adding  that  he  has  had  hb  part 
before,  a  quantity  of  land  equal  to,  if  not  exceeding  in 
value,  that  given  to  Jacob  W.  Fisher^  the  only  other  and 
equal  presumptive  heir  of  said  testator,  at  the  tune. 
&c.;  and  the  question  is  presented  in  the  light  of  this 
evidence,  does  the  will  clearly  give  to  Jacob  W.  FUn*  a 
fee-simple  in  the  land  in  controversy?  for,  in  doubtful 
cases,  the  heir  prevails  against  the  terms  of  the  will. 

We  think  it  plain  enough  that  the  testator  intended  to 
give  a  fee-simple. 

Per  Curiam, — ^The  judgment  is  affirmed  with  costs. 

/.  8.  Newman  and  /.  P.  Siddall,  for  the  plaintifis. 

/.  Perry  and  O.  P.  Morton^  for  the  defendant. 


4  62g  Bush  t;.  Seaton  and  Another. 

Possession  of  a  promissorj  note,  not  indorsed,  is  prima  fade  endesce  c*: 
ownership,  and  prima  facie  entitles  the  possessor  to  payment 

Where  the  payee  of  a  note,  haying  transferred  it  to  another  perMo  bj  d^ 
livery,  afterwards  receives  payment  of  the  note,  the  equitable  oro^ 
may  recover  from  him  the  money,  in  an  action  for  money  had  vid  rt- 
ceived. 

The  admissibility  of  evidence  need  not  be  examined,  where,  witboot  re 
gaxd  to  it,  the  other  evidence  fnlly  sustains  the  jndsment. 
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APPEAL  from  the  Favette  Circuit  Court.  ^^y.  Term, 

Perkimb,  J. — Assumpsit  for  money  had  and  received, 


dec,  by  Seaton  and  Holman  against  Bush.    Plea,  the  gen-  ^ 

eral  issue.    Trial  by  the  Court  without  a  jury,  and  judg-      S>atov. 
ment  for  the  plaintiff.  D^mL-  i€L 

It  appears  that  Seaton  and  Hdman  were  in  possession 
of  a  note  given  by  Jabez  Harrison  to  Joshua  Bush,  which 
note  was  without  an  assignment  by  indorsement  thereon 
from  Bush;  that  Harrison,  who,  as  did  Bush,  resided  in 
Fayette  county,  died ;  that  an  administrator,  in  that  county, 
was  appointed  upon  his  estate ;  that  Seaton  and  Holman, 
who  lived  out  of  that  county,  enclosed  said  note  to  the 
clerk^s  office  of  Fayette  county,  to  be  filed  as  a  claim 
against  said  estate;  that  the  estate  was  settled  up,  the 
debts  paid,  and  no  one  being  present  at  the  time  to  re- 
ceive the  money  on  this  note,  it  was  placed  in  the  clerk's 
office,  as  allowed  to  Bush,  he  being  the  payee.  Bush 
never  had  pretended  to  have  any  claim  against  the  estate 
of  Harrison;  but  learning  that  this  money  was  lying  in 
the  clerk's  office,  as  above  stated,  he  came  in  and  ob- 
tained it  from  the  clerk.  This  suit  was  instituted  to  re- 
cover it  back,  and  sustained  below. 

The  action  for  money  had  and  received,  being  an  equit- 
able one,  will  lie  in  a  case  like  the  present. 

The  question  is,  were  Seaton  and  Holman  bound  to 
prove  that  Bush  had  actually  sold  the  note,  it  not  being 
indorsed  by  him  ?  We  think  not.  Possession  was  prima 
facie  evidence  of  ownership,  and  prima  facie  entitled  the 
possessors  to  the  money  on  the  note.  In  this  case,  the 
prima  facie  claim  of  the  plaintiffs  is  strengthened  by  the 
circumstance  that  Bush  never  set  up  any  pretence,  during 
the  whole  period  the  estate  was  undergoing  settlement,  to 
a  demand  against  it. 

We  think,  on  the  facts  above  stated,  the  judgment  be- 
low was  right. 

It  may  be  remarked,  that  Seaton  and  Holman  were  not 
the  first  purchasers  of  the  note  from  Bush,  and  that  it 
was  proved  by  that  purchaser  that  Bush  did  sell  and  re- 
ceive full  pay  for  the  note ;  and  the  manner,  all  regular, 
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Nov.  Term,   in  which  it  passed  to  Seaton  and  Hdman^  was  shown;  but 

the  evidence  was  objected  to  on  the  ground  of  interest 

Baeaxobb        ^g  ^^  evidence  was  not  necessary  to  justify  the  judg- 
Thx  Star,   ment  given,  it  is  unimportant  whether  it  was  coiredj 
admitted  or  not;  and,  hence,  we  shall  decide  notliiiigoD 
the  point  of  its  admissibility. 

Per  Curiam. — ^The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

S,  W.  Parker^  for  the  appellant. 

/.  A.  Fay  and  C.  H.  Test,  for  the  appellees. 


Ba&amore  v.  The  Stats. 

Where  a  defendant  has  been  conyicted  of  larcenj'  on  information  fikdo^ 
der  the  R.  S.  1852,  irithont  any  affidavit  or  other  sworn  chsise,d»  jnis- 
ment,  on  motion,  will  be  arrested. 

JiVtdav,  APPEAL  from  the  Shdby  Court  of  Common  Pleas. 

'^**^*"**'  ^^'  Stuart,  J.— Trial  for  larceny  on  information  filed  mi- 
out  any  affidavit  or  other  sworn  charge.  Motion  in  tf- 
rest  of  judgment  overruled.  This  was  erroneous.  2  R- 
S.,  art.  4,  p.  868.  The  motion  in  arrest  ehould  have  been 
sustained. 

Per  Curiam. — ^The  judgment  is  reversed. 
R.  L.  and  T.  D.  Wdpdk,  for  the  appellant. 
D.  Wallace^  for  the  state. 
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Not.  Term, 
1853. 


Blythb  V,  The  Statb.  Bltthb 

T. 

Ths  Stati. 
So  much  of  B.  15  upon  p.  3  of  Tcil.  2,  R.  S.  1853,  aa  requirM  an  attorney  at 
law,  in  the  caae  of  a  poor  person,  to  prosecute  or  defend,  upon  his  ap- 
pointment by  the  Oourt,  without  fee,  is  in  c<H&flict  with  s.  21,  art.  1,  of 
the  constitution  of  1851,  and  void.  Ij^ 


It' 


APPEAL  from  the  Vanderburgh  Court  of  Common  Pleas.  Friday,  m m 

Stuabt,  J. — One  Badgers  stood  charged  with  larceny  in  ^ 
the  Common  Pleas;  and  the  Court  being  satisfied  that  the 
accused  was  entitled  to  his  defence  in  forma  pauperis^  as- 
signed James  E.  Blythey  Esq.,  an  attorney  of  the  Court,  as 
counsel  to  defend  Badgers.  Blythe  thereupon  denied  the 
right  of  the  state,  or  of  the  Court,  to  demand  his  profes- 
sional services  without  compensation,  and  thereupon  re- 
fused to  act.  Por  such  refusal  the  Court  adjudged  him  guilty 
of  a  contempt,  and  ordered  him  to  make  his  fine  to  the  state 
in  the  sum  of  5  dollars,  and  stand  committed,  &c.  The 
facts  are  all  set  out  in  a  bill  of  exceptions — whether 
strictly  regular  so  as  to  forbid  a  disposition  of  the  case 
without  meeting  the  main  question,  it  is  not  necessaiy  to 
inquire. 

So  much  of  the  15th  sect.,  p.  30,  vol.  2,  R.  S.  1852,  as 
requires  the  services  of  an  attorney  at  law  to  prosecute  or 
defend  without  fee,  is  in  conflict  with  the  21st  sect.,  art.  1, 
of  the  constitution,  and  void. 

Bbfth^s  refusal  was  not  a  contempt. 

Per  Curiam. — The  judgment  is  reversed. 
Cause  remanded,  &c. 

/.  O.  Jonesy  for  the  appellant. 

B.  A.  Bilejfy  for  the  state. 
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^^  Case  v.  Green. 

Gftnar. 

Where  the  BubeUntial  matters  alleged  in  a  bill  for  an  injanctioB  an  poa- 
tively  denied  by  the  answer,  the  injunction  should  be  dissolfed. 

Friday,  APPEAL  from  the  Switzerland  Circait  Court. 

Davison,  J. — This  was  a  bill  in  chancery  by  the  plain- 
tiff against  the  defendant,  to  eiyoin  the  execution  of  a 
judgment  at  law.  The  bill  charges  that  the  plaintiff,  on 
the  11th  of  Marchy  1846,  by  the  earnest  solicitation  of 
the  defendant,  became  his  surety  on  a  note  for  2,500  dol- 
lars, payable  to  Wesley  Smead  4"  CO'f  upon  which  1,400 
dollars  of  the  principal  sum,  and  all  the  interest  up  to 
the  8d  of  September,  1850,  has  been  paid,  leaving  a  bal- 
ance due  on  the  3d  of  May,  1851,  of  1,144  dollars.  There 
is  a  written  agreement,  signed  by  the  defendant,  set  oot 
in  the  bill.  It  shows  that  an  amicable  suit  at  lair^eoo' 
coming  saw-logs,  had  been  entered  into  by  the  parties, 
and  that  the  defendant  had  stipulated  to  credit  the  judg- 
ment he  might  obtain  in  that  suit  with  the  full  amount  he 
legally  owed  on  said  note.  And  the  plaintiff  was  to  paj 
the  amount  so  credited  to  Smead  ^  Co,  This  agreement 
was  delivered  to  the  plaintiff.  It  is  alleged  that  it,  alone. 
induced  him  to  enter  into  said  suit.  The  agreement  was, 
on  the  14th  o(  November,  1850,  recorded  in  the  order-book 
of  the  Suntzerland  Circuit  Court.  After  this,  the  defend- 
ant, in  the  same  Court  and  in  said  amicable  suit,  reco- 
vered a  judgment  against  the  plaintiff  for  1,030  dollars; 
but  he  has  failed  and  refused  to  enter  satisfaction  thereon, 
though  the  said  1,144  dollars  is  still  due  and  owing  to 
Smead  4*  Co.  on  said  note.  That  em  execution  has  been 
issued  on  said  judgment  and  levied  on  the  plaintiff's  proper- 
ty, &c.  That  the  defendant  has  no  real  estate  in  Indiana; 
executions  against  him  have  been  returned  ^^  nulla  honaf 
and  he  is  unable  to  pay  the  balance  of  said  note,  or  any 
part  of  it.  The  bill  prays  that  the  defendant  be  enjoined 
from  proceeding  by  his  execution,  &c.,  and  that  a  decree 
be  rendered  in  favor  of  the  plaintiff  for  such  amount  as 
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he  may  be  liable  to  pay  Smead  4"  Co,  on  said  note;  and   ^oy.  Tena, 
for  general  relief,  &c.  1 — 

Upon  this  bill  the  associate  judges,  in  vacation,  granted        ^^ 
an  ii\junction.    At  the  next  term  of  the  Circuit  Court  the      Oebeh. 
defendant  filed  his  answer  and  moved  to  dissolve  it.    The 
Court  sustained  die  motion. 

The  answer  denies  that  the  delivery  of  the  agreement 
set  out  in  the  bill,  constituted  the  plaintiff's  inducement 
to  enter  into  the  amicable  suit,  but  avers  that  that  suit 
was  entered  into  before  said  agreement  was  made  or 
thought  of.  It  alleges  that  various  payments  have  been 
made  on  the  note  given  to  Smead  ^  Co.y  the  last  of  which 
was  on  the  3d  of  September y  1850,  when  the  principal  of 
said  note,  with  6  per  centum  per  annum  interest  thereon, 
was  fully  paid  and  more  than  paid.  That  at  the  time 
said  judgment  was  rendered,  and  even  at  the  date  of  the 
agreement,  nothing  was  legally  due  or  owing  to  Smead 
4*  Co.  on  the  note. 

We  think  the  motion  to  dissolve  the  iiyunction  was 
properly  sustained.  The  averments  in  the  bill  upon  which 
it  was  predicated,  are  positively  denied  by  the  answer.  It 
is  denied  that  the  amicable  suit  was  induced  by  the  agree* 
ment,  and  expressly  averred  that  nothing  was  legally  due 
on  the  note  at  the  time  the  judgment  was  rendered.  It 
follows  that  the  defendant  was  not  bound  to  enter  satis- 
faction or  give  any  credit  on  the  judgment.  The  decree 
must,  therefore,  be  affirmed. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

/.  DumoTUy  for  the  appellant. 

/.  6,  Marshall  and  D.  KeUoy  for  the  appellee. 
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— l^^^L_  Rust  v.  The  State. 

Rust 
y. 
The  Statb.    A  person  cannot  be  paniehed  for  the  doing  of  an  act,  which,  at  the  time 
of  its  commissioD,  was  not  prohibited  by  lav. 
The  boards  of  oommiBsionerB  were  authorised  by  ss.  3  and  4  of  the  act  to 
regulate  tayems  and  groceries  contained  in  the  R.  S.  1838,  to  grant  li- 
censes, to  continue  one  year,  to  retail  spirituous  liquor. 
Those  sections  are  continued  in  force  by  section  15  of  chapter  59  of  the 

R.  S.  1843. 
There  is  no  subsequent  law  in  conflict  with  these  sections. 

D^f!^  16        APPEAL  from  the  Dearborn  Court  of  Common  Pleas. 

Davison,  J. — ^This  was  an  information  for  retailing  spi- 
rituous liquors  without  license.  The  information  alleges 
that  Rust,  on  the  15th  of  March,  1853,  did,  in  the  county 
of  Dearborn,  &c.,  unlawfully  barter  and  sell  spirituous 
liquors,  by  a  less  quantity  than  a  gallon  at  a  time,  to 
James  Nesbit,  by  retail,  he  not  being  licensed  according  to 
law  to  vend  spirituous  liquors  by  retail.  Plea,  not  guil^. 
Trial  by  the  Court,  and  judgment  for  the  state. 

The  evidence  given  in  the  cause  is  upon  the  record.  It 
was  shown  that  Rttst,  on  the  day  mentioned  in  the  infor- 
mation, at  his  own  house  in  Lawrenceburgh  township,  in 
said  county,  sold  spirituous  liquors,  as  charged,  to  the 
person  therein  named.  Rust  then  proved  that  at  the 
spring  election  for  said  township  in  the  year  1852,  a  ma- 
jority of  the  voters  decided  in  favor  of  granting  license ; 
and  that  pursuant  to  an  order  of  the  board  of  commis- 
sioners of  said  county,  a  license  to  retail  spirituous  li- 
quors at  his  house  in  said  township,  for  one  year  from  the 
17th  of  June,  1852,  was  issued  and  delivered  to  him  by 
the  auditor  of  said  county.  That  license  is  set  out  in  the 
record. 

This  judgment  cannot  be  sustained.  The  information 
charges  an  offence  under  the  act  to  regulate  the  retailing 
of  spirituous  liquors,  approved  March  4,  1853.  That  act 
was  not  in  force  until  the  19th  of  said  month — ^four  days 
after  the  commission  of  the  alleged  offence.  Therefore, 
at  the  time  of  the  retailing  as  charged  and  proved,  it  was 
not  prohibited  by  law. 
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In  addition,  we  think  it  is  clear  that  the  license  in  evi-   ^oy.  Term, 

dence  constituted  a  valid  defence  to  the  prosecution.    It '. — 

was  granted  on  the  17th  of  Juney  1852,  and  by  its  terms  ^^ 
covered  the  period  when  the  retailing  took  place.  Under  Thb  State. 
the  laws  then  in  force,  it  was  competent  for  the  board  of 
commissionerB  to  grant  licenses  running  one  year.  R.  S. 
1838,  p.  582,  ss.  3  and  4.  These  sections  are  continued 
in  force  by  section  15  of  chapter  59  of  the  R.  S.  of  1843. 
There  is  no  statutory  provision  subsequent  to  those  just 
cited,  in  conflict  with  the  power  of  the  commissioners  to 
^ant  license  for  the  period  of  one  year.  The  defendant's 
license  did  not  expire  till  the  17th  of  June,  1853. 

Per  Curiam. — The  judgment  is  reversed. 
Cause  remanded,  &c. 

/.  Ryman,  for  the  appellant. 

£.  Dvmanty  for  the  state. 


Dunk,  Auditor  of  State,  v.  The  State  on  the  relation  of 

Seeley. 

Bj  the  R.  S.  1853,  sheriffs  are  entitled  to  mileage  for  taking  a  convict  to 
the  state  prison,  for  each  mile  they  may  necessarily  travel  in  going  to  and 
returning  therefrom. 

The  provisions  of  s.  1,  c.  37,  R.  S.  1852,  y<A.  1,  and  s.  1,  c.  70,  of  the  same 
volume, 'regulating  sheriff»'  fees  for  taking  convicts  to  the  state  prison, 
are  not  repugnant  to  each  other,  and  are  to  be  construed  in  pari  maUria, 

APPEAL  from  the  Marion  Circuit  Court.  Wedne$dav, 

Davison,  J.— This  was  a  writ  of  mandamus.    The  object  ^***^*«"  ^*- 
of  the  proceeding  was  to  compel  the  Auditor  of  State  to 
audit  the  account  of  said  sheriff  to  the  amount  of  130 
dollars,  for  taking  a  convict  from  said  county  to  the  state 
prison.    There  was  an  answer  to  the  writ.    The  Court, 


I 
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Not.  Term,    upon  a  final  hearing  of  the  cause,  avrarded  a  peremptoiy 
I mandamus. 


^^^  It  is  conceded  that  the  sherifi*  performed  the  service, 

Thk  BtAn.  and  that  the  distance  between  the  county  of  Elkhari  and 
the  place  where  the  state  prison  is  located,  is  two  hundred 
and  sixty  miles ;  but  it  is  contended  that  for  the  service 
performed  by  the  sherifi*,  one-half  of  the  account  pre- 
sented, and  no  more,  is  allowable  by  law. 

There  is  a  statute  which  provides  that  the  sherifiTy  "^  for 
taking  a  convict  to  the  state  prison,  and  all  expenses  in* 
cident  to  the  same,  shall  be  allowed  twenty-five  cents  per 
mile,  to  be  paid  out  of  the  state  treasury."  R.  S.  16S2, 
vol.  1,  p.  285.,  s.  2.  This  section,  it  is  said,  contemplates 
mileage  only  for  the  actual  number  of  miles  traveled  by 
him  in  going  to  the  state  prison.  That  construction  might 
prevail  were  it  not  for  a  subsequent  provision  relative  to 
that  subject.  By  the  same  statutes — chap.  70,  sec.  1 — 
it  is  enacted,  ^*  that  the  sheriflTs  of  the  several  counties  in 
this  state,  for  their  services  in  conveying  convicts  to  the 
state  prison,  shall  be  allowed  mileage  themselves  in  going 
to  and  returning  therefrom,"  &c.  The  act  then  proceedi 
to  point  out  the  distance  from  each  county  respectively. 

These  provisions  were  enacted  at  the  same  session  of 
the  legislature,  relate  to  the  same  subject,  and  are  not 
repugnant  to  each  other,  and  are  to  be  construed  in  paii 
materia.  This  being  done,  we  think  the  intention  of  the 
enactments  is  not  doubtful.  They  were  obviously  in- 
tended to  give  the  sherifi*  mileage  for  each  mile  he  might 
necessarily  travel  in  going  to  and  returning  from  die 
state  prison.  It  follows  that  the  judgment  of  the  Circuit 
Court  must  be  afiirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R.  L.  Walpoley  for  the  appellant. 

L.  Barbour  and  A.  O.  Porter,  for  the  state. 
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Downey  v.  Day.  ^^^ 

Day. 

Where  the  eyidence  is  not  set  out  in  the  record,  and  the  instructions  were 
correct  if  a  state  of  proof  existed  to  which  they  were  applicable,  they 
will  be  presumed  to  have  been  pertinent. 

Trespass  for  an  assault  and  battery.  Plea,  son  oMatiZt  deme$ne.  Replica- 
tion, de  iiyuria.  Held,  that  the  defendant  had  the  right  to  open  and  close 
the  evidence  and  argument  to  the  jury. 

ERROR  to  the  Randolph  Circuit  Court.  De^^^li 

RoACHE,  J. — Day  brought  an  action  of  trespass  for  an 
assault  and  batt^ry  against  Dovmey.  Plea,  s(m  assault 
demesne.  Replication,  de  injuria^  &;c.  Issue  joined,  trial, 
verdict  and  judgment  for  the  plaintiff  below. 

The  plaintiff  in  error  complains  of  the  giving  of  cer- 
tain instructions  to  the  jury  at  the  request  of  the  plaintiff. 
The  evidence  is  not  set  out.  The  instructions  were  all 
correct,  if  a  state  of  proof  existed  to  which  they  were 
applicable.  In  the  absence  of  the  testimony,  we  must 
presume  they  were  pertinent. 

On  the  trial,  the  defendant  below  claimed  the  right  to 
begin  and  close  the  evidence  and  argument  to  the  jury. 
Over  his  objection,  the  Court  permitted  the  plaintiff  to 
open  and  close.  The  defendant  excepted.  This  was 
erroneous.  The  state  of  the  issue  threw  the  affirmative 
on  the  defendant,  and  entitled  him  to  the  beginning  and 
conclusion.    2  Stark.  Ev.  826. 

Per  Curiam, — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D,  Kilgore^  for  the  plaintiff. 

W.  A.  Beetle  and  T.  J.  Sample,  for  the  defendant. 
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Tu  State 

T. 

Srufflkbar- 

GXB. 


Thb  State  v.  Shufflebaroer. 

Chapter  132  of  the  acts  of  1851  repealed  c.  13  of  the  acta  of  1847,  and  xc- 
Tived  c.  73  of  the  B.  S.  1843. 

The  last-named  chapter  having  provided  that  prosecuting  attorneys  abould 
receive  the  same  compensation  as  vas  then  provided  by  law,  their  cca> 
pensation  was  to  be  regalated  by  s.  1,  c  40,  B.  S.  1838. 


Wednesday, 
December  31. 


APPEAL  from  the  Johnson  Circuit  Court. 

RoACHE,  J. — ^Motion  for  the  taxation  of  costs. 

The  defendant  plead  guilty  to  an  indictment  for  gam- 
ing. After  j  udgment  against  him,  the  clerk  taxed  a  docket 
fee  against  him,  in  favor  of  the  prosecuting  attorney,  of 
4  dollars.  On  motion,  the  Court  reduced  the  docket  fee 
to  2  dollars  and  50  cents.  The  prosecuting  attorney  ex- 
cepted. He  insists  that  he  is  entitled  to  the  fee  allowed 
by  the  act  of  January  27,  1847,  page  54,  sec.  6,  which  en- 
titles the  prosecuting  attorney  to  a  fee  of  4  dollars  on  a 
plea  of  guilty. 

The  act  of  February  14, 1851,  page  141,  sec.  1,  repeals 
the  latter  act  in  toto.  If  it  made  no  further  provision,  the 
prosecutor  would  be  entitled  to  no  fee.  But  section  2  re- 
vives the  act  of  Febnuiry  11,  1843,  (R.  S.  1843,  p.  1048). 
The  latter  act  provides  that  prosecuting  attorneys  should 
receive  the  same  compensation  as  was  at  that  time  pro- 
vided by  law.  We  have  not  been  able  to  find  any  act 
relative  to  the  fees  of  the  prosecutor  in  such  cases,  later 
than  1888,  (R.  S.  1838,  p.  293)  which  allows  him,  on  a 
plea  of  guilty,  2  dollars  and  50  cents.  TUs  not  having 
been  repealed,  was,  at  the  date  of  the  revived  act,  the 
only  law  fixing  his  compensation  in  such  cases. 

The  taxation  was  correctly  reduced  by  the  Court. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  8.  Grooding^  for  the  state. 

6.  M.  Overstreet  and  A,  B,  Huntery  for  the  appellee. 
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Baker  v.  Railsback.  ^^ 

Bailbback. 

The  amount  paid  to  discharge  an  incumbrance  upon  land  conveyed  with  a 
warranty  against  incumbrances,  may,  if  reasonable,  and  the  least  for 
which  the  incumbrance  could  be  bought  in,  be  set  up  as  a  defence,  (in 
the  absence  of  any  other  controlling  agreement  between  the  grantor  and 
grantee)  by  way  of  recoupment,  to  a  suit  by  the  assignee  or  payee  of  a 
note  giren  for  the  last  instalment,  at  least,  of  the  purchase-money. 

ERROR  to  the  Marion  Circuit  Court.  Wedne^t^ 

Perkins,  J. — Assumpsit  upon  a  promissory  note  executed 
by  RaiUback  to  one  Strangy  and  by  him  assigned  to  the 
plaintiff,  Baker. 

The  defendant  pleaded,  as  to  the  sum  of  200  dollars, 
part  of  the  sum  called  for  by  the  note,  that  said  note  was 
given  for  the  last  payment  on  a  lot  of  ground  purchased 
by  said  RaiUback  of  said  Strang  for  the  price  of  1,400 
dollars,  1,100  dollars  of  which  were  paid  in  hand,  and 
said  note  given  for  the  residue,  300  dollars ;  that  said 
Strang  executed  to  said  Railsback^  on  the  purchase,  a  war* 
ranty  deed,  covenanting  that  said  land  was  free  from  all 
incumbrance,  &c.,  when,  in  fact,  it  was  not  so,  but  was 
incumbered  by  a  right  of  dower,  in  this,  that  the  then 
wife  of  the  grantor  of  Strang  had  never  relinquished  her 
dower,  and  that  she  was  still  living;  that  the  defendant, 
Railsbacky  often  requested  said  Strang  to  remove  said  in- 
cumbrance, but  he  failed  to  do  so,  in  consequence  whereof, 
the  defendant,  on,  &c.,  at,  &c.,  in  order  to  get  a  relin- 
quishment of  said  right  of  dower,  was  compelled  to  and 
did  actually  pay  the  sum  of  200  dollars,  ''the  same  being 
a  reasonable  price  therefor,  and  the  smallest  sum  for 
which  the  same  could  be  procured,"  and  for  which  sum 
relinquishment  was  obtained,  &c. 

General  demurrer  to  this  plea  overruled,  and  judgment, 
as  to  200  dollars,  for  the  defendant,  on  the  demurrer. 

The  decision  of  the  Court  below  was  right.  There  is 
no  open  question  in  the  case. 

In  Doremus  v.  Band,  8  Blackf.  368,  it  is  decided  that  the 
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'- —  conveyed  by  deed  with  full  covenants  of  warranty,  may 

^™  be  set  up  as  a  defence,  the  amount  being  reasonable, 
Railbback.  to,  at  all  events,  the  payment  of  the  last  instalment  of 
the  purchase-money,  as  well  against  the  assignee,  as 
against  the  original  payee  of  such  instalment;  and  far- 
ther, that  *^  the  defendant  is  not  bound  to  plead  the  matter 
by  way  of  set-off,  springing  as  it  does  out  of  the  defaolt 
of  the  vendors  in  relation  to  the  original  contract,  aad 
not  from  any  new  or  subsequent  dealing,"  but  that  he  may 
recoup  it  from  the  original  consideration.  And  WkUer^. 
Hicks,  5  Blackf.  100,  and  Smith  v.  Ackerman,  id.  541,  are 
to  the  point  that  a  purchaser  of  land,  with  covenants  ae 
aforesaid,  may  proceed  and  voluntarily  eztingmsh  the  in- 
cumbrances that  may  exist  on  it,  and  avail  himself  of  the 
right  of  recoupment. 

We  concur  in  those  decisions.  Land  in  this  coontryu 
an  article  of  traffic,  and  an  incumbrance  clogs  its  sale 
and  embarrasses  the  owner.  He  should  have  the  right 
to  clear  his  property  of  incumbrances,  that  it  may  be 
made  as  facile  of  transfer,  and  as  useful  to  himself  as 
possible. 

It  should  be  remarked  that  in  speaking  of  the  tight  of 
the  purchaser  to  extinguish  incumbrancee,  and  recoup  the 
amount,  it  is  taken  for  granted  that  no  agreement,  ex- 
press or  implied,  exists  between  the  grantor  and  grantee 
of  the  land,  in  regard  to  the  matter;  as  such  agreement 
might  control  the  right  that  would  otherwise  exist.  See 
Allen  V.  Lee,  1  Ind.  R.  58. 

Per  Curiam. — The  judgment  is  affirmed  with  coats. 

/.  Cktven,  for  the  plaintiff. 

/.  L,  Ketcham  and  N.  B.  Taylor,  for  the  defendant. 
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Nov.  Term, 
1853. 


Malin  v.  Coult.  Mauk 

OOULT. 

The  Tendee  of  land,  who  had  not  paid  all  the  purchase-money  nor  received 
a  deed,  died  in  1U29,  leaving  a  widow  aurviving  him.  Held,  that  the 
widow  had  only  an  equitable  right,  under  the  statute,  to  be  endowed  of 
the  interest  during  her  life  of  one-third  of  the  amount  the  land  would 
sell  for  oyer  the  unpaid  purchase-money,  interest  and  costs.  Held,  also, 
that  her  claim  might  be  compromised  and  dischaiged  by  a  parol  agree* 
ment  with  the  vendor  or  his  assignee. 

ERROR  to  the  Switzerland  Probate  Court.  Wednesdav, 

Perkins,  J.— Bill  for  dower,  filed  in  January,  1845,  in  the  ^'^"^"^  ^l. 
Switzerland  Probate  Court,  by  Frances  CouU  against  Joseph 
Malin.    Decree  below  for  the  plaintiff. 

It  appears  that  in  1827,  John  D,  Coie/^,  then  the  husband 
of  said  plaintiff,  purchased  of  one  William  Campbell  a 
tract  of  land  situate  in  SwUzerlaTid  county,  Indiana^  for 
the  sum  of  500  dollars,  250  dollars  of  which  he  paid 
down,  and  250  dollars  of  which  he  was  to  pay  at  a  future 
day,  and  before  receiving  a  deed.  Coult  went  into  pos- 
session, and  died  upon  the  premises  in  September^  1829, 
without  having  paid  the  balance  of  the  purchase-money 
for  the  land. 

In  August  J 1830,  Campbell  again  sold  the  land,  by  deed 
in  fee-simple,  to  Joseph  Midin,  the  defendant  below,  for 
550  dollafs,  informing  him  at  the  time  of  the  previous 
sale  to  Coult,  the  payment  by  him  of  a  part  of  the  pur- 
chase-money, his  failure  to  pay  the  balance  when  due, 
and  stating  to  him  that  his  purchase  must  be  subject  to 
the  rights  of  the  widow  and  heirs  of  Coult,  if  any  they 
had,  in  the  premises.  In  March,  1881,  itfo/tn,  upon  the 
legal  title  so  conveyed  to  him  by  Campbell,  recovered  pos- 
session of  the  premises  by  a  suit  in  ejectment. 

Malin,  by  his  attorney,  /.  F.  D,  Lanier,  called  on  Mrs. 
Hackett,  the  administratrix  on  Coulfs  estate,  and  on  Mrs. 
Coult,  the  widow,  to  ascertain  if  they  would  pay  up  the 
remainder  of  the  purchase-money  left  unpaid  by  CotJt, 
and  received  for  answer  from  both  of  them  that  the  estate 
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Not.  Term,    was  unable  to  make  the  payment,  but  that  they  wished 

'. —  the  amount  paid  by  Cotdt  refunded.     ConU  had  made 

^^"       some  improvements  on  the  place  while  enjoying  the  use 

OOULT.        of  it. 

Subsequently,  in  Sepiember^  1635,  ten  years  before  this 
suit  was  brought,  Mrs.  Hackett  and  Mrs.  Covlt  compro- 
mised with  Mr.  Mdin  the  claims  they  set  up  ou  account 
of  the  250  dollars  paid  by  Mr.  Coult^  receiving  jfrom  him 
severally,  Mrs.  Cotdt  100  dollars,  and  Mrs.  Hackett  201 
dollars  and  40  cents,  making  in  all  301  dollars  and  40 
cents,  which  has  not  been  refunded.  We  may  remark 
that  Mrs.  Hackett  states,  in  her  testimony,  that  Mrs.  CauU 
did  not  receive  100  dollars,  nor  any  sum;  though  she  ad- 
mits there  was  a  settlement  which,  she  says,  she  never 
understood,  and,  hence,  not  much  weight  attaches  to  her 
statement.  We  regard  the  proof  as  showing  clearly 
enough  that  the  facts  are  &3  we  have  stated  them ;  and 
we  have  stated  all  thJEtt  are  mentioned. 

The  Court  below  gave  Mrs.  Cotdt  a  decree  for  150 
dollars. 

Mr.  Cordt  never  having  paid  in  full  and  obtained  a 
deed  for  the  land  bargained  for,  his  widow  had  only  an 
equitable  right  to  be  endowed,  under  the  statute,  in  the 
interest  which  the  payment  her  husband  had  made  cre- 
ated ;  and  that  right,  it  is  decided  in  Crane  v.  Palmer^ 
8  Blackf.  120,  was  subordinate,  and  one  that  must  yield 
to  the  seller's  lien  for  unpaid  purchase-money.  In  this 
case,  Maliuy  by  his  purchase  from  Campbell,  to  whom  the 
unpaid  purchase-money  was  then  due,  was  placed  in  his 
shoes,  and  vested  with  all  his  rights,  as  well  as  liabilities, 
in  the  matter  in  question.  Such  was  his  agreement.  The 
balance  due  from  Coidty  then,  on  the  purchase  of  the  land, 
remaining  unpaid,  Mdin  might  have  filed  a  bill  to  extin- 
guish the  equity  existing  in  favor  of  Coidt's  widow  and 
heirs,  and  Mrs.  Coult  could  only  have  claimed  as  dower 
the  interest  for  life  of  one-third  that  the  land  might  have 
sold  for  over  and  above  the  unpaid  purchase-money,  inte- 
rest and  costs.  This  would  have  been  a  mere  money  de- 
mand, which  she  might  have  compromised  by  parol,  and 
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received  satisfaction  for;  and  this  we  think  she  did,  and   ^07.  Term, 

1 853 
very   advantageously.    The  authorities,  indeed,  extend '. — 

her  power  of  barring  her  claim  to  dower  beyond  what  is      '^^^^ 

called  for  in  this  case.    In  Jones  v.  Powellj  6  Johns.  Ch.      Allxk. 

R.  194,  Chancellor  Kent  says — There  is  no  reason  why  a 

widow,  who  is  a  free  and  competent  moral  agent,  should 

not  have  the  capacity  to  agree  to  any  fair  arrangement 

which  convenience  or  prudence  dictated,  by  which  her 

dower  should  be  extinguished  by  an  equivalent  substitute 

in  money  or  in  land.    See,  also,  Cox  v.  Jagger,  2  Cowen 

esS.—ShotmU  v.  Sedam,  3  Ohio  R.  1. 

Pa-  Curianu — ^The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  the  Probate  Court  to  dis- 
miss the  bill.  / 

/.  SuUivan  and  /.  Dumont,  for  the  plaintiff. 

2>.  Kelso,  for  the  defendant. 


Watson  v.  Allen. 


Where  a  aeries  of  long  and  complicated  dealings  is  inyolyed  in  a  trial,  the 
verdict  of  the  jniy,  unless  grossly  unjust  or  founded  in  palpable  mis- 
take, will  not  be  disturbed  by  the  Supreme  Oourt,  notwithstanding  the 
plaintiff  may  haye  remitted  a  part  of  the  yerdict. 

Where  on  a  careful  review  of  the  evidence  given  in  a  cause  the  conclusions 
of  the  Supreme  Court  would  diffor  widely  from  those  of  the  jury,  it  is 
still  deemed  safer  to  defer  to  their  decision. 

Where  the  verdict  is  in  accordance  with  the  evidence,  it  ui  immaterial  what 
instructions  were  given  or  refused. 

ERROR  to  the  Vigo  Circuit  Court.  Wednuday, 

Dtcemher  21 

Stuart^  J. — Assumpsit  on  the  common  counts,  and  dam- 
ag^es  laid  at  12,000  dollars.  Pleas,  the  general  issue  and 
a  set-off.  Trial  by  jury.  Verdict  for  the  plaintiff  below, 
Allen,  for  1,538  dollars  and  58  cents.  Remittitur  for  864 
dollars  and  12  cents.  Motion  for  a  new  trial  overruled, 
Vol.  IV.— 51 
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Not.  Totm,   and  judgment  for  the  residue.    The  evidence  is  made 

part  of  the  record. 

Wamok  j|.  jg  gj^j  there  la  palpable  hardship  in  the  verdict.    We 

AujBv.  do  not  think  the  evidence  shows  it.  We  have  taken  pains 
to  make  our  own  figures,  and  after  deducting  the  sum  re- 
mitted, the  excess  is  not  such  as  to  warrant  us  in  disturb- 
ing the  verdict.  In  a  series  of  long,  complicated  dealings, 
like  that  before  us,  it  is  not  to  be  expected  that  entire  ac- 
curacy could  be  attained.  The  jury,  whose  peculiar 
province  it  was  to  sift  out  the  facts  from  the  mass  of  evi- 
dence before  them,  have  found  for  the  plaintiff,  Allen;  and 
unless  the  verdict  be  grossly  unjust,  or  founded  in  palpa- 
ble mistake,  notwithstanding  the  scmi  remitted,  the  verdict 
must  be  respected.     Mann  v.  Clifton,  3  Blackf.  304. 

A  court  of  errors  cannot  see  the  whole  case  as  a  jmj 
or  as  the  presiding  judge  sees  it.  The  manner  in  which 
a  witness  testifies,  and  many  other  intangible  incidents  in 
the  progress  of  a  trial  tending  to  give  point  to  one  part  of 
the  evidence  and  discredit  another  part,  cannot  be  pre- 
sented for  review.  They  are  wholly  lost  in  this  Coort 
And  when  the  presiding  judge  coincides  with  the  verdict, 
by  overruling  the  motion  for  a  new  trial,  it  would  be  haz- 
ardous for  us  to  disturb  such  abjudications.  Eyen  when 
on  a  careful  review  of  the  evidence,  our  own  conclusions 
would  differ  widely  from  those  of  the  jury,  we  still  feel  it 
safer  to  defer  to  the  tribunal  which  the  theory  of  our  insti- 
tutions wisely  deems  more  competent  for  the  determina- 
tion of  facts. 

Even  in  criminal  cases  of  a  high  grade,  this  has  long 
been  the  settled  rule  acted  upon  by  the  Court.  7  Blackf. 
186. — Ledley  v.  The  Slater  at  tiiis  term.  Much  more  shoukl 
it  be  adhered  to  in  civil  cases. 

The  verdict  being  substantially  right  on  the  evidence, 
the  instructions  given  or  refused  are  immaterial. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  2  per 
cent,  damages  and  costs. 

W.  Z>.  GrisiDold,  for  the  plaintiff. 

/.  P.  Usher^  for  the  defendant. 
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Not.  Term, 
1853. 


Burton  v.  Bradbn.  "^'^ 

BftADior. 

ERROR  to  the  Decatur  Circuit  Court.  ^mtJ^^l 

Stuart,  J. — Bill  in  chancery  charging  usury,  running 
through  a  series  of  contracts  and  condensed  into  an  out- 
standing note  of  67  dollars  and  53  cents,  given  by  Burton 
to  Braden^  and  which  the  bill  prays  may  be  ei\joined. 
Also  general  prayer  for  relief. 

The  answer  admits  that  Braden  and  Burton  had  trans- 
acted the  business  in  the  manner  alleged  in  the  bill. 
From  the  admissions  in  the  answer  (for  there  are  no  de- 
positions) we  find  by  computation  that  if  Braden  be  al- 
lowed legal  interest  on  his  money,  there  is  yet  due  to  him 
19  dollars.  On  the  other  hand,  if  Braden  is  only  entitled 
to  recover  the  principal,  as  counsel  insist,  then  he  is  over- 
paid considerably.  The  only  question  is,  which  rule  shall 
prevail. 

In  settling  this  question  we  are  not  aided  by  counsel — 
for  Burton^s  cites  no  authorities,  and  Braden*s  files  no 
brief.  It  is  such  cases  that  delay  the  business  of  the  Su- 
preme Court. 

On  the  authority  of  Muir  v.  Clark,  7  Blackf.  423,  and 
Muir  v.  Pousler  et  (d.,  2  Ind.  R.  643,  Braden  is  entitled  to 
legal  interest  on  the  loan.  Bution  not  having  brought 
himself  within  the  rule  laid  down  in  these  cases,  the  de- 
cree below  must  stand. 

Per  Curiam, — The  decree  is  afiirmed  with  costs. 

/.  8.  Scobeyy  for  the  plaintiff*. 

/.  Robinson,  for  the  defendant. 
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~5J0|         Nor.  Term, 


0  _5^       Tatloe      Taylor  v.  The  State,  on  the  complaint  of  Diana  White. 


170 

Tbk  Statx. 


Where  a  party  has  had  ample  time  to  prepare  for  trial,  and  witnesses  bj 
whom  he  could  have  proved  important  facts  were  in  his  neighborhood, 
and  being  aware  of  their  knowledge  of  each  facts,  he  did  not  examine 
them  on  the  trial,  on  account  of  a  distrust  of  his  ability  to  elicit  the  trut^, 
he  cannot  obtain  a  new  trial  in  order  to  avail  himself  of  their  testimonj. 

A  verdict  will  not  be  set  aside  to  admit  evidence  to  impeach  the  credit  of 
a  witness,  unless  such  evidence  is  strong,  and  pointed  directly  to  Xht 
merits,  so  as  to  raise  a  violent  presumption  of  its  being  sacceesful  with 
the  jury. 

f^th  APPEAL  from  the  iVbftte  Circuit  Court. 

December  33.         ^  »       r«.  .      .    ..  ... 

RoACHE,  J. — This  information  was  tried  in   1646,  and 

Taylor  found  guilty  as  the  putative  father,  and  adjudged 

to  pay  150  dollars,  in  instalments.     A  motion  for  a  new 

trial  being  overruled,  the  evidence  was  set  out  in  a  bill 

of  exceptions. 

The  ground  chiefly  relied  on  was  newly  discovered  evi- 
dence. Taphr  produced  his  own  affidavit,  and  that  of 
the  proposed  witness.  So  far  he  brought  himself  within 
the  rule. 

But  he  does  not  show  that  he  had  used  due  diligence 
to  avail  himself  of  the  evidence  on  the  trial. 

The  proposed  witness  is  the  brother-in-law  of  Diana 
WhiUy  with  whom  she  lived  during  the  period,  &c.  The 
complaint  was  made  in  September^  1845;  the  trial  took 
place  in  Marchy  1846.  Taylor  had  six  months  to  prepare 
his  defence.  He  lived  in  the  immediate  vicinity  of  the 
parties.  He  was  not  ignorant  of  the  facts  within  the 
knowledge  of  the  family  where  Diana  resided,  but  dis- 
trusted his  ability  to  elicit  the  truth.  Hence,  he  did  not 
closely  examine  Diand*s  sister  when  she  was  on  the 
stand — did  not  even  inquire  whether  she  had  received  at- 
tentions from  other  men,  and  did  not  venture  to  examine 
the  brother-in-law  at  all. 

Having  thus  gone  to  trial  unprepared,  when  witnesses 
so  suggestive  of  important  evidence  were  within  his 
reach,  and  yet  from  considerations  of  prudence  were  not 
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even  called,  he  must  abide  the  consequences  of  his  elec-    N<^-  T«nn, 

tion.     To  relieve  him  by  granting  a  new  trial  under  such '— 

circumstances,  would  be  to  encourage  neglect  and  remove    '^™  ^^*" 
all  salutary  stimulants  to  diligent  preparation.  R««- 

Nor  is  the  newly  discovered  evidence  of  Doctor  JosHrtj 
(the  brother-in-law),  as  set  out  in  his  affidavit,  of  a  cha- 
racter to  favor  the  relaxation  of  the  rule. 

It  is  chiefly  impeaching.  Diana  had  answered  in  chief 
that  she  had  had  no  connection  with  any  other  roan  about 
the  time,  &c.  JosHn^s  evidence,  if  believed,  would  tend 
to  show  that  she  had  received  attentions  from  two  other 
men,  under  what  the  witness  considered  suspicious  circum- 
stances.   This  would  be  a  feeble  impeachment. 

The  statements  of  both  witnesses  might  be  true.  (Jnless 
the  impeaching  evidence  is  strong,  and  pointed  directly  to 
the  merits,  so  as  to  raise  a  violent  presumption  of  its 
being  successful  with  the  jury,  the  verdict  should  not  be 
disturbed.  Mechanics*  Fire  Insurance  Company  v.  Nichols, 
1  Harr.  410.  Courts  do  not  favor  new  trials  for  the  pur- 
pose of  impeachment.     Mclntire  v.  Young,  6  Blackf.  406. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

W.  H.  Coombs,  for  the  appellant. 

iS.  Biggej^,  /.  K.  Edgerton,  R.  A.  Riley,  N.  B.  Taylor  and 
J.  Cobum,  for  the  state. 


The  Statb  v.  Ross. 


iDdictment  against  a  jastice  of  the  peace,  under  8.  83,  c  53,  R.  S.  1843, 
for  an  improper  refusal  to  grant  a  change  of  venue  and  the  rendition  af- 
terwards of  a  judgment  against  the  defendant  without  his  consent  The 
indictment  charged  that  tiie  defendant  rendered  the  judgment  corrupUf, 
but  did  not  state  that  he  knew  his  decision  to  be  in  violation  of  law. 
Held,  that  even  if  an  indictment  would  lie  for  the  acts  chaiged,  the  in- 
dictment in  question  was  bad. 


-~ll 
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Nov.  Terra,       ERROR  to  the  Boone  Circait  Court. 

. ! RoACHB,  J. — Indictment  against  Ross^  charging  him  with 

Tb*  ^State   jiaving  been  guilty  of  oppressive  conduct  in  the  adminis- 

Ro8s.        tration  of  his  office  as  a  justice  of  the  peace. 
Friday,  The  oppressive  act  is  alleged  to  have  taken  place  on 

December  23.  ^^  ^^^^  ^f  ^  causc  pending  before  him,  between  one 
RJiinehart,  plaintiff,  and  one  David  Falls^  defendant.  The 
indictment  charges  that  on  the  calling  of  the  cause  for 
trial.  Falls  presented  an  affidavit,  in  proper  form,  praying 
for  a  change  of  venue  on  account  of  the  bias  and  preju- 
dice  of  the  justice.  Falls  offered  to  pay  the  costs,  ac- 
cording to  the  requirement  of  the  statute,  and  demanded 
a  change  of  the  venue.  The  justice  overruled  the  mo- 
tion, but  proceeded  to  try  the  cause  against  the  consent 
of  FallSf  and  rendered  a  judgment  against  him. 

The  indictment  was  quashed  by  the  Circuit  Court 
The  state  prosecutes  this  writ  of  error. 

The  indictment  is  founded  on  s.  83,  c.  53,  R.  S.  1843. 
It  is  not  altogether  clear  that  the  provisions  of  the  act 
are  applicable  to  the  judicial  acts  of  a  justice.  It  is 
made  an  offence  in  a^lerk  of  the  Circuit  Court,  constable, 
coroner,  sheriff,  and  justice  of  the  peace,  to  be  guilty  of 
any  act  of  oppression  in  the  administration  or  by  color  of 
his  office.  The  justice  has  both  ministerial  and  judicial 
duties  to  perform ;  the  other  officers  mentioned,  ministe- 
rial alone.  There  is  no  distinction  made  by  the  act  in 
the  description  of  the  offence  or  its  punishment.  By 
classing  the  justice,  in  general  terms,  with  officers  whose 
duties  are  ministerial  only,  it  might  raise  the  question 
whether  the  act  could  be  construed  to  be  applicable  to 
the  judicial  acts  of  the  justice. 

But  that  question  does  not  arise  in  this  case.  For  ad- 
mitting that  the  act  with  which  he  is  charged  is  punish- 
able under  the  provisions  of  the  statute,  the  indictment 
does  not  sufficiently  charge  the  offence. 

The  application  for  a  change  of  venue  is  a  motion  to 
be  considered  and  decided  by  the  justice  in  his  judicial 
capacity.  He  is  not  liable,  criminally,  for  an  erroneous 
decision,  made  either  through  ignorance  or  misapprehen- 
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sion  of  the  law.    To  convict  him  on  a  charge  of  corruptly   ^oy.  Term, 


1853. 


rendering  an  unlawful  judgment,  it  would  have  to  be  ee- 
tablished  by  proof  at  the  trial,  that  he  knew  his  decision  ^"^  Btate 
to  be  contrary  to  law.  His  knowledge  is  the  gist  of  the  Chxsx. 
offence.  In  the  absence  of  such  knowledge,  there  is  no 
crime.  And  being  of  the  substance  of  the  offence,  the 
indictment  must  allege  that  he  did  know  his  decision  to 
be  a  violation  of  law.  The  indictment  in  this  case  con- 
tains no  such  allegation ;  it  only  charges  the  act  to  have 
been  done  corruptly.  The  use  of  an  expletive  cannot 
supply  the  want  of  a  material  allegation,  constituting  the 
very  gist  of  the  offence. 

Per  Curiam. — The  judgment  is  affirmed. 

W.  J.  Peasleef  for  the  state. 

JET.  and  /.  Brown^  for  the  defendant. 


The  State  on  the  relation  of  Hates,  Administrator,  v. 
Cheek  and  Others. 

Debt  a^inst  a  clerk  of  the  Oircuit  Ooart  and  his  sureties  on  his  bond,  for  his 
failare  to  account  for  the  amount  of  a  jud^ent  in  fay  or  of  A,  received 
by  him.  The  defendants  proved  payments  made  by  the  clerk  as  follows: 
1.  That  on  October  A,  1842,  the  clerk  deposited  100  dollars  in  bank  to 
A*9  credit;  %  A  receipt  of  A.,  indorsed  on  the  record  of  the  judgment, 
for  175  dollars,  without  date.  HM,  that  it  was  a  question  for  the  jury, 
whether  the  sum  deposited  in  bank  was  included  in  the  receipt 

The  verdict  of  a  jury  will  not  be  disturbed  unless  there  is  a  clear  and 
manifest  preponderance  of  evidence  against  it. 

APPEAL  from  the  Dearborn  Circuit  Court. 

RoACHE,  J.' — This  was  a  suit  by  the  state  on  the  relation  Friday, 
of  the  administrator  of  Silas  P.  Hayes,  deceased,  against  ^**^*^*'  ^• 
Cheek  and  his  sureties,  on  his  official  bond  as  clerk  of  the 
Dearborn  Circuit  Court. 

The  declaration  alleged  as  a  breach  of  his  bond,  that 
he  had,  as  clerk,  collected  on  a  judgment  in  favor  of  the 
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dollars  and  97  cents,  on  the  2lBt  day  of  Mag^  1842,  and 
^"  vf^^"   ^*"^  failed  and  refused  to  pay  or  account  for  the  same. 
Ghjkck.  The  sureties  filed  two  pleas:  1.  That  after  CAedt  col- 

lected the  money  and  before  suit,  said  administrator  agreed 
with  Cheek  that  the  latter  might  keep  and  use  the  money 
until  called  for,  without  the  knowledge  or  consent  of  the 
said  sureties.     2.  Payment. 

Cheek  filed  separate  pleas.  1.  Payment.  2.  That  no 
demand  had  been  made  before  suit. 

Issues  were  taken  on  all  the  pleas,  and  the  Court,  to 
whom  the  cause  was  submitted  by  agreement  of  the  pai^ 
ties,  found  for  the  defendants,  and  judgment  was  rendered 
accordingly. 

The  only  question  made  by  the  appellant  is,  whether 
the  pleas  of  payment  were  sustained  by  the  evidence. 

The  defendants  proved  payments  made  by  Check  to  the 
plaintiflT  as  follows : 

1.  That  on  the  4th  of  October ^  1842,  Cheek  deposited 
100  dollars  in  bank,  to  the  credit  of  said  administrator. 

2.  A  receipt  of  the  administrator  indorsed  on  the  record 
of  the  judgment,  for  175  dollars,  without  date. 

3.  A  receipt  of  the  administrator  written  immediately 
under  the  preceding,  dated  August  5, 1844,  for  30  dollars 
and  31  cents.  These  items  together  amounted  to  305 
dollars  and  31  cents.  On  the  trial,  the  administrator  ad- 
mitted that  the  100  dollars  deposited  in  bank  was  a  valid 
payment  on  the  Jackson  judgment,  but  insists  that  it  was 
included  in  the  receipt  for  175  dollars.  Cheek  contends  it 
was  in  addition  to  the  latter. 

This  is  the  whole  subject  in  controversy. 

There  was  some  proof  introduced  by  the  plaintiflT  below 
designed  to  support  his  view  of  the  case;  but  it  is  very 
far  from  being  conclusive  or  satisfactory.  It  left  the  case 
substantially  standing  upon  the  evidence  as  to  the  pay- 
ments as  stated  above.  In  such  cases  it  is  the  peculiar 
province  of  the  jury  to  deduce  conclusions  from  all  the 
circumstances.  Here  the  agreement  of  the  parties  sub- 
stituted the  finding  of  the  Court  for  the  verdict  of  a  jury. 
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This  Court  will  not  interfere,  unless  there  is  a  clear  and   ^^y.  Term, 
manifest  preponderance  of  evidence  against  the  finding 


OinrofiT 


of  the  Court  below. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs.  ^'"• 

jP.  L,  Spoonevy  for  the  state. 
JS.  Dumont,  for  the  appellees. 


OUNGST  V,  DiLS. 


Under  ss.  148, 150  and  157  of  c.  47  of  the  B.  S.  1843,  the  Circuit  Court 
had  no  jurisdiction  in  a  proceeding  by  scire  facias  on  a  justice's  tran- 
script to  bind  real  estate,  whore  the  transcript  was  not  filed  in  the 
clerk's  office  within  two  years  from  the  rendition  of  the  justice's  judg- 
ment, or  the  return  of  the  execution  that  no  property  could  be  found,  tt. 

ERROR  to  the  Warren  Circuit  Court.  Friday, 

Perkins,  J. — Scire  facias  upon  the  transcript  of  a  judg-    ^     ^     ' 
ment  of  a  justice  of  the  peace  filed  to  bind  real  estate. 

There  were  two  returns  of  "  not  found,"  in  the  Warren 
Circuit  Court,  and  judgment  by  default  awarding  execu- 
tion. 

The  scire  facias  states  that  the  transcript  of  the  judg- 
ment of  the  justice,  (being  a  judgment  for  a  fraction  over 
20  dollars),  was  filed  in  the  clerk's  office  on  the  31st  day 
oi  Janxiary^  1840;  that  it  appeared  from  said  transcript 
that  an  execution  had  issued  on  said  judgment  and  been 
returned  no  property,  &c.,  in  Decembery  1841 ;  and  that 
said  judgment  was  in  force,  &c. 

The  scire  facias  shows,  therefore,  that  more  than  two 
years  elapsed  from  the  return  of  execution,  no  property 
found,  to  the  filing  of  the  transcript  in  the  clerk's  office. 

But,  as  we  understand  sections  148,  150,  and  157,  pp. 
887  and  888  of  the  R.  S.  of  1843,  Circuit  Courts  had, 
under  said  statutes,  no  jurisdiction  in  cases  of  scire  facias 
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^oT^T^m,   on  transcripts  of  jostices  of  the  peace  to  bind  real  estate, 
where  said  transcripts  were  not  filed  within  two  yean 
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'^"Sm  OF^"  from  the  rendition  of  the  judgment,  or  the  return  of  the 
Whitkky      execution  that  no  property  could  be  found,  dtc. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  leave  to  the  plaintiff  to  amend  the 
writ  of  scire  facias  J  &c. 

B,  F,  Gregory y  for  the  plaintiff. 
12.  A,  Chandler^  for  the  defendant. 


The  Unknowk  Heirs  of  WHrrNEV  v.  KofBAix. 


Where  a  debtor  is  living  and  poaaessee  an  equitable  interest  in  real  estise, 
inasmuch  as  the  credilor  acquires  at  law,  by  tlie  judgment^  a  lien  on  db£ 
real  estate  in  which  the  debtor  has  a  legal  interest,  equity,  in  aid  of 
the  law,  carries  along  the  lien  and  enforces  it  against  real  estate  in  whick 
the  debtor  has  only  such  equitable  interest  And  as  by  law  the  crediur 
acquires,  by  judgment  and  execution,  a  lien  on  the  personal  propotj  to 
which  the  debtor  has  the  legal  title,  equity  enforces  the  lien  on  the  equi- 
table interest  of  the  debtor  in  personal  property.  But  it  does  this  onlj 
where  a  judgment,  which  constitutes  the  lien  at  law,  in  one  caae,  and  a 
judgment  and  an  execution,  in  the  other,  have  been  obtained. 

Where,  however,  the  original  debtor  is  dead,  a  judgment  at  law  need  not, 
in  this  state,  be  obtained  before  going  into  chancery  for  the  coUeetioa  of 
the  debt. 

In  the  latter  case  the  jurisdiction  rests  on  the  ground  that  execntons,  ad- 
ministrators and  heirs  are,  or  may  be,  trustees  for  creditors,  and,  hence, 
are  liable  to  be  called  to  account  in  chancery. 

Where  a  remedy  also  eziats  at  law,  the  two  jurisdiotions  are  ooncorreDt. 

Chancery  having,  where  the  debtor  is  deceased,  jurisdiction  in  Hie  first  ia- 
stance  and  independent  of  all  accidental  circumstances,  for  the  collee- 
tion  of  the  debt,  the  question  whether  the  debtor  had  other  property  ca- 
pable of  being  subjected  at  law  to  the  payment  of  the  debt,  is  imma- 
terial. 

Where  the  bill  is  filed  by  one,  or  a  few  creditors,  in  behalf  of  all,  they  are 
all  allowed  to  come  in  under  the  decree,  prove  their  claims,  and  have 
them  paid  in  the  course  of  administration. 

A  bill  filed  to  subject  to  the  payment  of  a  judgment  the  equitable  estate  of 
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a  deceased  debtori  which  does  not  make  his  administrator  a  partj,  must    Nov.  Term, 
allege  that  none  had  been  appointed.  1 B53 . 

To  a  bill  against  unknown  heirs,  the  plaintiff  was  required  by  the  R.  S.  TheUitknowk 
1843»  to  annex  an  affidavit  of  his  want  of  knowledge  of  their  names,       Hkibs  of 
and  that  their  residence  is,  as  he  verily  bdievea,  not  in  this  state.  Whitkbv 

The  B.  S.  1852  require,  in  a  like  case,  the  same  affidavit.  Kimball. 

£RROR  to  the  Lagrange  Circuit  Court.  Friday, 

Perkins,  J. — Warren  KimbaU^  in  behalf  of  himself  and 
other  creditors,  filed  a  bill  in  chancery  in  the  Lagrange 
Circuit  Court,  setting  forth  that  Horace  Thatcher  and  Mi- 
cliael  T.  Whitney  were  indebted  to  him  in  Ohio^  by  pro- 
missory note,  in  the  sum  of  400  dollars ;  that  about  one 
year  afler  the  execution  of  said  note,  to-mt,  in  1838,  said 
WAi^Tie;^  departed  this  life;  that  in  Janvary^  1839,  judg- 
ment was  obtained  on  the  note  in  Ohio^  against  the  other 
joint  maker,  a  man  destitute  of  all  property,  and  who,  in 
1842,  procured  his  discharge  in  the  United  States  District 
Court  of  Ohio  as  a  bankrupt;  that  Whitney ^  deceased, 
left  no  property  except  a  tract  of  land  particularly  des- 
cribed, lying  in  Lagrange  county,  Indiana;  that  he  left 
heirs  whose  names  were  unknown.     He  prayed  a  decree 
for  the  sale  of  the  land,  &c. 

No  affidavit  was  annexed  to  the  bill,  nor  did  it  allege 
that  the  heirs  were  non-residents,  nor  that  no  adminis- 
trator had  been  appointed  on  Whitney^s  estate. 

Notice  by  publication  in  a  newspaper,  on  a  return  of 
"not  found"  by  the  sherifi*,  was  given  of  the  pendency  of 
the  suit.  Default  by  the  defendants.  Creditors,  other 
than  the  plaintiff,  Kimbally  were  permitted  to  come  in  and 
prove  their  claims.  Sale  of  the  land  decreed,  &c. 
To  this  decree  it  is  objected — 

1.  That  the  creditors  had  not  obtained  judgments  upon 
their  claims  before  attempting  to  enforce  their  collection 
by  this  proceeding. 

Where  the  debtor  is  not  dead,  and  possesses  an  equita- 
ble interest  in  real  estate,  inasmuch  as  by  law  the  cre- 
ditor acquires  by  judgment,  a  lien  on  real  estate  in  which 
such  debtor  has  the  legal  interest,  equity,  in  aid  of  the 
law,  carries  along  the  lien,  and  enforces  it  against  real 
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Not.  Term,   estate  in  which  the  debtor  has  only  such  equitable  inte- 
rest.    And  as,  by  law,  the  creditor  acquires,  by  judgment 


Hkmo^"  and  execution,  a  lien  on  the  personal  property  to  which 
Whitnxt      the  debtor  has  the  legal  title,  equity  enforces  such  lien  on 
Kimball,      the  equitable  interest  of  the  debtor  in  personal  property. 
But  it  does  this  only  where  a  judgment,  which  constitutes 
the  lien  at  law  in  the  one  case,  and  a  judgment  and  exe- 
cution in  the  other,  have  been  obtained. 

Where,  however,  the  original  debtor  is  dead,  the  law  is 
settled  in  this  state,  that  a  judgment,  even  at  law,  need  not 
be  obtained  before  going  into  chancery  for  the  collection 
of  the  debt.  In  Martin  v.  Densford,  3  Blackf.  295,  the 
Court  say:  "It  is  true  that  it  is  a  well-settled  general 
principle,  that  a  party  cannot  apply  to  a  court  of  equity, 
if  he  have  a  full  and  complete  remedy  at  common  law. 
To  this  general  and  salutary  principle  there  are,  however, 
a  few  exceptions,  one  of  which  is,  where  the  debtor  is 
dead,  and  the  creditor  has  to  proceed  against  his  heirs, 
executors,  or  administrators.  In  such  cases,  courts  of 
equity  have  concurrent  jurisdiction  with  courts  of  law; 
and  the  creditor  may  elect  into  which  court  he  will  go." 
See,  also,  Sweny  v.  Ferguson^  2  Blackf.  129. — O'Brien  v. 
Coulter,  id,  421. — Kipper  v.  Glancey,  id.  356. — Bryerx. 
Chase,  8  id,  508. 

This  jurisdiction  rests  on  the  ground  that  executors, 
administrators  and  heirs,  are,  or  may  be,  trustees  for  cre- 
ditors, and,  hence,  are  liable  to  be  called  to  account  in 
chancery.  And  if,  in  a  given  case,  a  remedy  exists  at 
law  also,  the  two  jurisdictions  are,  in  such  case,  concurrent. 

2.  The  second  objection  is,  that  Whitney'^s  insolvency 
was  not  proved. 

There  is  nothing  in  this  objection.  Chancery  having, 
as  we  have  seen,  jurisdiction  in  the  first  instance,  and 
independent  of  all  accidental  circumstances,  for  the  col- 
lection of  the  debt,  the  question  of  solvency  or  insolvency 
could  have  no  influence  with  the  Court  in  the  determina- 
tion of  the  cause. 

3.  It  is  objected  that  creditors,  other  than  the  plaintiff 
in  the  bill,  were  permitted  to  come  in  and  prove  their 
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claims.     But  this  bill  was  filed  by  the  plaintiJBT  expressly   ^oy.  Tenn, 
in  behalf  of  himself  and  all  other  creditors.     He  did  not, 


even  if  he  could  have  done  so,  (a  point  on  which  it  is  not    "heimoT'" 
necessary  for  us  now  to  say  anything),  claim  any  prefer-     Whitk«y  ' 
ence  over  other  creditors  in  the  payment  of  his  demand.     Kimball. 
And  where  a  bill  is  filed  by  one,  or  a  few,  in  behalf  of  all 
the  creditors,  all  are  allowed  to  come  in  under  the  decree, 
prove  their  claims,  and  have  them  paid  in  the  course  of 
administration.     Story's  Eq.  PL,  p.  125. — Barton  v.  Bry- 
ant, 2  Ind.  R.  ISO,— McNaughtin  v.  Lamby  id.  642. 

4.  There  was  no  allegation  in  the  bill  that  an  adminis- 
trator had  not  been  appointed  on  Whitney^s  estate. 

This  is  a  good  objection.  The  bill  should  have  made 
the  administrator  or  executor,  if  either  existed,  a  party; 
and  if  neither  existed,  it  should  have  alleged  the  fact  in 
excuse.  The  reason  is,  the  personal  estate  which  the 
executor  or  administrator  represents,  is  the  primary  fund 
out  of  which  debts  should  be  paid. 

5.  The  point  is  also  made,  that  there  is  no  affidavit  to 
the  bill,  or  in  the  case,  that  the  names  of  W/Utney^s  heirs 
were  unknown ;  and  it  presents  a  radical  defect  in  the  pro- 
ceedings. The  statute  of  1852,  R.  S.,  2  vol.,  p.  36,  which 
is  a  transcript  of  that  of  1843  upon  this  subject,  (see  R. 
S.  of  that  year,  p.  833),  enacts  that  the  plaintiff  "shall 
annex  to  his  complaint  an  affidavit  of  his  want  of  know- 
ledge of  their  names,  and  that  their  residence  is,  as  he 
verily  believes,  not  in  this  state." 

This  statute  must  be  substantially  complied  with. 
Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

R.  Brackenridge,  for  the  plaintiffs. 
/.  B.  Houoey  for  the  defendant. 
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Nov.  Term, 
1853. 

BUBTOH 
V. 

McGreoob. 


Friday, 
December  23. 


BuRTOH  V.  McGreooe  and  Another. 

The  R.  8. 1838  did  not  give  to  the  undertaking  of  a  replevin-bail  in  a  jus- 
tice's Ooart  the  force  of  a  judgment,  but  merelj  that  of  an  obligation  to 
pay  the  judgment,  if  it  could  not  be  made  bj  an  execution  against  the 
principal. 

A  joint  execution  could  not,  under  the  B.  S.  1838,  be  issued  bj  a  justice 
of  the  peace  against  a  judgment-debtor  and  his  replevin -bail. 

Before  the  plaintiff  could  proceed  by  9cire  faeioB,  under  the  R.  S.  1838, 
against  a  replevin-bail,  before  a  justice  of  the  peace,  it  was  incumbent 
upon  him  to  have  an  execution  against  the  principal  returned  "no  pro- 
perty found,"  Ac. 

A  party  prosecuting  a  scire  facioB  against  a  replevin-bail  upon  an  alleged 
revived  judgment  against  the  principal,  may  be  required  to  show  that 
the  judgment  has  been  revived. 

A  proceeding  by  $eire  facuu  to  revive  a  judgment,  is  a  suit  in  which  the 
defendant  is  entitled  to  notice,  and  to  appear  and  plead,  and  to  have  a 
trial  of  the  issues. 

Such  proceeding  falls  within  the  cases  in  which  the  statute  fixes  a  time 
witliin  which  a  justice  shall  render  judgment. 

The  failure  of  the  justice  to  enter  such  judgment,  within  the  period  re- 
quired by  the  statute,  works  a  discontinuance  of  the  suit. 

The  justice  cannot  afterwards  amend  by  entering  up  the  judgment  as  of 
a  period  within  that  fixed  by  the  statute. 

In  October,  1836,  A,  became  replevin-bail  upon  a  justice's  judgment.  In 
a  proceeding  by  »cire  faeiae,  in  1849,  for  an  execution  agaiost  the  bail, 
he  pleaded  the  statute  of  limitationa.  Held,  that  the  plea  was  properly 
rejected. 

ERROR  to  the  Vigo  Circuit  Court. 

Pkrkins,  J. — Scire  facias  to  obtain  execution  against  re* 
plevin-bail.    Judgment  below  awarding  execution. 

The  cause  originated  before  a  justice  of  the  peace. 

On  the  24th  of  September,  1639,  Matthew  Stewart  ob- 
tained a  judgment  by  default  before  a  justice  of  the 
peace  of  Vigo  county,  against  Stephen  P.  Cammack.  The 
summons  was  served  on  Cammack  on  the  2l8t,  and  judg- 
ment was  rendered  against  him,  as  has  been  said,  on  the 
24th  of  the  same  month.  On  the  29th  of  October,  1839, 
John  Burton  entered  himself  replevin-bail  to  said  judg- 
ment. Subsequently,  Matthew  Stewart  died,  and  Alexan- 
der McGregor  and  Elizabeth  Stewart  were  appointed  his 
executors,  and  revived,  in  their  names,  the  judgment 
against  Cammack^  and,  on  the  23d  of  Marchy  1849,  moved 
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before  the  justice  for  a  scire  facias  to  obtain  an  award  of  Not.  Term, 
execution  against  him,  such  a  step  having  become  neces- 
sary from  the  lapse  of  time  since  the  issuing  of  a  former 
one. 

Two  returns  of  ''not  found"  were  obtained  and  noted 
on  the  docket,  the  second  being  on  the  4th  of  Aprils  1840. 
No  judgment  was  rendered  by  the  justice.  An  execution, 
however,  issued,  purporting  to  be  upon  a  judgment  upon 
the  scire  facias,  and  for  the  debt,  and  interest  and  costs  of 
the  original  judgment,  and  a  judgment  upon  the  scire 
facias  against  Cammack,  on  the  21st  of  May,  1849,  which 
was  returned  on  the  5th  of  June  following,  ''no  pro- 
perty," &c. 

On  the  18th  of  the  same  month  the  scire  facias  in  this 
suit  issued  against  Burton,  the  replevin-bail.  It  alleged 
a  revived  judgment,  and  an  execution  thereon,  against 
Cammack,  and  was  returnable  on  the  25th  of  June,  at 
which  time  the  cause  was  continued  to  the  7th  of  July, 
At  that  date,  the  justice  amended,  as  it  is  called,  by  en- 
tering up  judgment  on  his  docket  against  Cammack,  the 
jadgment-debtor,  on  the  second  return  of  "not  found" 
made  to  the  scire  facias  against  him  on  the  4th  of  April 
previous. 
The  defendant  objected. 

A  plea  by  Burton  of  the  statute  of  limitations  was  re- 
jected in  the  Circuit  Court,  and,  as  has  been  stated,  that 
Court  gave  judgment,  as  the  justice  had  done,  awarding 
execution  against  Burton. 

At  the  time  Burton  became  replevin-bail  upon  the  judg- 
ment against  Cammack,  the  law  did  not  give  to  his  under- 
taking the  force  of  a  judgment,  as,  since  the  statutes  of 
1843,  it  has  to  similar  ones.  His  amounted  simply  to  an 
obligation  to  pay  the  judgment  if  it  could  not  be  made 
by  an  execution  against  the  principal  debtor,  and  consti- 
tuted the  foundation  on  which  a  judgment  against  the 
bail  might  be  placed  upon  such  a  contingency  having 
happened.  No  joint  execution  could  then,  as  it  can  now, 
issue  against  the  judgment-debtor  and  the  bail,  before  a 
justice  of  the  peace ;  and  it  devolved  upon  the  plaintiff. 
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Not.  Tem,    before  attempting  to  proceed  by  scii-e  facias  against  the 

! —  bail,  to  have  an  execution  returned  "  no  property,"  &c^ 

BuETOK      against  the  principal ;  and  it  was  necessary,  on  the  trial 

McGbjbgor.  upon  the  scire  facias,  for  him  to  prove  that  he  had  done 
this.  In  the  present  case,  had  the  execution- pi aintifis 
elected  to  issue  an  execution  on  the  original  judgment 
without  a  revivor  against  Cammacky  and  succeeded  in 
procuring  a  return  of  "no  property"  upon  it,  there  being 
no  motion  interposed  to  set  it  aside  before  its  return,  we 
do  not  decide  what  the  effect  might  have  been.  As  it  is, 
the  plaintiffs  elected  to  revive,  and  to  issue  their  execa- 
tion,  according  to  its  purport,  upon  the  revived  Judgment, 
and  their  proof  upon  the  trial  must  necessarily  have  cor- 
responded. They  might,  therefore,  upon  such  trial,  have 
been  called  upon  to  show  a  revived  judgment  against 
Cammacky  as  the  foundation  of  the  execution  against  him. 
This  shows  that  the  amendment  by  the  justice,  in  enter- 
.  ing  up  Judgment  against  Cammacky  was  material  in  the 
present  suit,  and  that,  consequently,  the  defendant  in  it 
had  a  right  to  raise  the  question  as  to  his  power  to  make 
the  amendment. 

A  proceeding  by  scire  facias  is  a  suit  in  which  tiie  de- 
fendant must  have  notice,  is  entitled  to  appear  and  plead, 
and  have  a  trial  of  issues  made.  It  falls,  therefore,  within 
the  cases  in  which  the  statute  fixes  the  time  for  the  ren- 
dition of  judgment.  The  longest  time  allowed  is  four 
days  from  the  submission  of  the  cause.  Upon  a  default, 
the  return-day  of  process,  when  service  has  been  made  in 
time,  is  the  day  of  submission,  unless  a  continuance  is 
entered.  None  was  entered  in  the  case  in  question.  The 
failure  of  the  justice,  therefore,  to  enter  judgment  within 
the  period  required,  worked  a  discontinuance  of  the  suit, 
and  terminated  his  authority  over  it.  The  plaintiff  should 
have  recommenced  the  suit.  The  entry  of  judgment  by 
the  justice,  at  the  time  he  did,  was  an  act  coram  mm 
judiccy  and  void.  Young  v.  Rummelly  5  Hill  (N.  Y.)  R.  60. 
The  Court  did  right  in  rejecting  the  plea  of  the  statute 
of  limitations.    It  was  only  Judgments  before  a  Justice 
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that  were  barred  by  the  statute.    The  entry  of  bail  in   I^o^*  Temo, 
this  case,  as  we  have  seen,  was  not  a  judgment 


Had   Commack  interposed  the  plea  to  the  scire  facias       ^^ 
against  him  to  revive,  it  would  have  been  a  bar.    Stipp  v.    Tn  Statb. 
Brown,  2  Ind.  R.  047. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  P.  Usher,  for  the  plaintiff. 


Shaw  t;.  The  State. 


Where  tlie  bill  of  exceptions  does  not  profess  to  contain  all  the  evidence, 
it  wiU  be  presumed  that  a  state  of  facUi  existed  to  which  the  instructions 
complained  of  were  applicable. 

ERROR  to  the  Randolph  Circuit  Court.  nI^l3L  03 

Stuart,  J. — Shaw  was  indicted  for  malicious  trespass  in 
destroying  fanning  mills.  In  each  of  the  three  counts  the 
property  is  alleged  to  be  in  different  persons;  but  it 
seems  no  evidence  was  offered  under  the  second  and 
third  counts.  Trial  by  jury.  Verdict  and  judgment  for 
the  state.  There  is  no  brief  on  either  side,  and  no  au- 
thorities cited  in  the  general  assignment  of  errors. 

The  bill  of  exceptions  does  not  profess  to  set  out  all 
the  evidence.  We  must  presume  that  a  state  of  facts 
might  exist  to  which  the  instructions  complained  of  were 
applicable,  and  thus  the  instructions  properly  given.  It 
is  not  to  be  supposed  that  the  defendant  omitted  to  place 
anything  in  the  record  which  would  have  made  the  case 
more  favorable  for  him  in  this  Court. 

Per  Cutiam. — The  judgment  is  affirmed  with  costs. 

D.  Kilgore  and  W.  A.  Peelle,  for  the  plaintiff. 

W.  Garver  and  D.  &  Qoodmg,  for  the  state. 
Vol.  IV.— 62 
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The  State  v.  Locksfaiib. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Fleas. 

Stuaet,  J. — ^Thia  case  is  headed  '^nniEance."  Motioii 
to  qnash  correctly  sustained  for  the  reasons  given  in  7k 
Suae  V.  Hurley^  at  the  present  term.  (1) 

Per  Curiam. — The  judgment  is  aflirmed. 

L.  RtSltft  for  the  state. 

(1)  Another  case  of  tibo  state  againat  the  aame  paity^  was  affixmed,  oe 
the  same  daj,  Ux  the  leasoos  given  in  this  case. 


Friday, 
December  23. 


The  State  v.  Lockotahd. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

Stuart,  J. — This  case,  like  T7ie  State  v.  Hurieg^  is  fixr 
retailing  liquor;  under  what  part  or  section  of  the  liquor 
law  we  have  not  been  able  to  determine.  For  die  rea- 
sons given  in  that  case  and  in  Brutton  v.  7%e  State, 
and  The  State  v.  MUes^  at  the  present  term,  the  acdon 
of  the  Court  in  quashing  the  information  was  correct. 

Per  Curiam. — The  judgment  is  affirmed. 

If.  BeiByj  for  the  state. 


Friday, 
December  93, 


SUNMAN  V.  BaBCOCK. 

ERROR  to  the  Ripiej/  Circuit  Court. 
Per  Curiam. — This  was  a  motion  to  tax  costs. 
It  appears  that  a  cause  wherein  the  said  BeAcod  was 
plaintiff  and  Surman  defendant,  had  been  submitted  to  a 
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jury ;  that  the  jury  failed  to  agree  upon  a  verdict;  and  the   ^o^.  Term, 


1853. 


object  of  the  motion  was  for  the  taxation  against  the 
plaintiff  of  all  the  costs  made  by  him  in  said  cause  pre-    2"«^<«™ 
vious  to  its  submission  to  the  jury.    The  Court  overruled      Bun.L. 
the  motion. 

This  was  correct.  The  record  does  not  disclose  a  final 
judgment  in  the  case.  If  the  motion  was  made  before 
Buch  judgment  it  was  premature,  and,  therefore,  properly 
overruled.  And  for  aught  that  appears,  the  cause  may 
have  been  determined  against  the  plaintiff.  In  that  event, 
the  costs  would  have  followed  the  judgment,  without  any 
motion  for  taxation.  The  record  being  silent  as  to  the 
final  disposition  of  the  suit,  we  must  presume  in  favor  of 
the  ruling  of  the  Court. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  Kdso  and  /.  W.  Gordon^  for  the  plaintiff. 

O,  Holland,  for  the  defendant. 


Ellsworth  v.  Bubll  and  Another. 

Declaration  in  covenant  by  the  obligee  against  the  mahen  of  an  agreement 
under  seal,  dated  May  B,  1845,  by  which  the  makers  promised  to  pay  the 
obligee  317  doUars  and  50  cents,  in  good  farming  land  in  THppeettnoe 
county,  or  the  adjoining  counties,  or  in  town  lots  in  LafayetUfVrithin  two 
years  from  date— the  lands  and  lots  to  be  appraised  at  their  fair  value  by 
appraisers  appointed  by  the  judge  of  the  Probate  Court  and  sheriff  of 
the  county  for  the  time  being.  Breach,  that  although  the  time  for  the 
payment  of  said  sum,  Ac,  had  long  since  elapsed,  yet  the  defendant  had 
not  paid,  Ac.,  in  the  manner  specified,  or  in  any  other  manner.  Pleas, 
1.  That  the  defendant,  on  the  8th  of  May,  1847,  at,  Ac,,  paid  to  the 
plaintiflb  said  317  dollars  and  50  cents  in  said  agreement  mentioned,  in 
manner  and  form  as  therein  specified.  Oonclnsion  to  the  country. 
3.  That  he  had  at  all  times,  <fcc.,  and  still  held  himself  in  readiness  to 
convey  to  the  plaintifiRi  a  sufficiency  of  good  fanning  land  in  Tippecanoe 
county,  or  the  adjoining  counties,  or  town  lots  in  Lafaydte,  fully  to  pay 
said  sum,  but  the  plaintiffs  had  never  demanded  any  conveyance,  Ac. 
3.  That  the  plaintifb  had  not  pointed. out  or  designated  to  the  defend- 
ant, or  expressed  to  him  a  preference  for  any  property  to  satisfy  the 
agreement.  4.  That  the  plaintiffs  had  not,  at  any  time,  offered  the  de- 
fendant an  opportunity  to  consult  with  them  as  to  a  suitaUe  quantity  or 
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Hov.  Tena,  quantities,  or  location  or  locationB,  of  land  to  satisfy  said  ag;reement» 
1858.  Ac.    5.  That  on  the  1st  of  July,  1849,  the  plaintiffs  agreed  to  receive 

^pT^wMJwT"  l<^Qd  in  discharge  of  said  agreement,  and  on  that  day  the  defendant  offered 
T.  them  a  snfficiencj  of  land  in  BetUen  coantj  (describing  it)  to  satisff 

BosLL.  g^iii  agreement,  and  also  offered  to  conTey  the  same  to  them  in  satisfiic- 

tion  thereof,  and  they  agreed  to  receire  said  lands  as  a  settlement;  hot 
afterwards  refused  without  canse,  Ac.  Special  demurrer  to  the  first  plea, 
assigoing,  1.  That  the  plea  alleged  performance,  without  stating  the 
special  manner,  Ac.  S.  That  it  should  have  eonelnded  to  the  coontiy. 
Qenaral  dennrrer  to  the  residne  of  the  pleas.  MM,  that  the  special 
causes  of  demurrer  to  the  first  plea  were  well  assigned.  EM,  also,  that 
the  other  pleas  were  bad.  Held,  also,  that  the  declaralion  was  not  ob- 
jectionable for  not  alleging  that  the  plaintiffs  had  been  willing  to  receive 
the  land;  to  attend  and  sanction  an  appraisement  of  it,  and  receive  any 
jnst  award  that  might  be  made. 

Fridmw,  ERROR  to  the  Tippecanoe  Court  of  Common  Pleas. 

DvttwAu  93 

Davison,  J. — Covenant  by  the  appellees  against  the  ap- 
pellant. The  declaration  contains  three  counts.  There 
are  five  pleas  to  each  count.  The  first  count  and  the 
pleas  filed  to  it,  present  all  the  points  made  in  the  case ; 
therefore,  the  other  counts  and  pleas  will  not  be  farther 
noticed. 

The  first  count  is  upon  an  agreement  under  seal,  exe- 
cuted by  the  appellant  and  one  Henry  W.  Ellsworth^  on 
the  8th  of  May^  1845,  by  which  they  agreed  to  pay  the 
appellees  217  dollars  and  50  cents,  in  good  farming  land 
in  Tippecanoe  county,  Indiana^  or  the  a4ioining  counties, 
or  in  town  lots  in  Lafayette,  within  two  years  from  the 
date  of  the  agreement;  said  lands  and  lots  to  be  ap- 
praised at  their  fair  value  by  appraisers  appointed  by 
the  judge  of  the  Probate  Court  and  sheriff  of  the  county 
for  the  time  being.  The  breach  is,  ^^  And  although  the  time 
for  the  payment  of  said  sum  of  money,"  &c.,  "hath  long 
since  elapsed,  yet  the  appellant  hath  not  paid,"  &c.,  '4n 
the  manner  specified,"  &c.,  -^'or  in  any  other  manner 
whatever." 

Pleas,  1.  That  the  appellant  did,  on  the  8th  of  Mayy 
1847,  at,  &c.,  pay  to  the  appellees  the  said  217  dollars 
and  50  cents  in  said  agreement  mentioned,  in  manner 
and  form  as  therein  specified.  This  plea  concludes  to 
the  country.    2.  That  he  has  at  all  times,  &c.,  held  him- 
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Belf  in  readiness  to  convey  to  the  appellees  a  sufficiency   ^ot.  Term, 
of  good  farming  land  in  Tippecanoe  county,  Indiana^  or       ^^^S- 


the  counties  adjoining  thereto,  or  town  lots  in  Lafayette^  Blmwombi 
fully  to  pay  said  sum  of  money,  and  still  holds  himself  Busll. 
in  readiness  to  do  so;  but  the  appellees  have  never  de- 
manded any  conveyance,  &c.  3.  That  the  appellees 
have  not  pointed  out  or  designated  to  tlie  appellant,  or 
expressed  a  preference  to  him  for  any  property  to  satisfy 
the  agreement.  4.  That  the  appellees  have  not,  at  any 
time,  offered  the  appellant  an  opportunity  to  consult  with 
them  as  to  a  suitable  quantity  or  quantities,  or  location 
or  locations,  of  land  to  satisfy  said  agreement,  &c.  5.  That 
on  the  Ist  of  /u/y,  1840,  the  appellees  agreed  to  receive 
land  in  discharge  of  said  agreement,  and  on  that  day  he 
offered  them  a  sufficiency  of  land  in  Benton  county.  In* 
diana^  (describing  it)  to  satisfy  said  agreement,  and  also 
offered  to  convey  the  same  to  them  in  satisfaction  thereof; 
and  they  agreed  to  receive  said  lands  as  a  settlement,  but 
afterwards  refused,  without  cause,  &c. 

Demurrers  were  sustained  to  the  pleas,  and  judgment 
was  given  for  the  plaintiffs  below. 

To  the  first  plea  the  demurrer  was  special.  It  assigns, 
1.  That  the  plea  alleges  performance  without  stating  the 
special  manner,  &c. ;  2.  That  it  should  have  concluded 
with  a  verification. 

These  causes  are  well  assigned.  This  is  not  a  case  in 
which  performance,  in  general  terms,  may  be  pleaded. 
The  rule  is,  that  '4f  there  be  anything  specific  or  par- 
ticular in  the  thing  to  be  performed,  though  consisting  of 
a  number  of  acts,  performance  of  each  must  be  particu- 
larly stated."  3  Chitty's  PI.  985,  n.  1 .  By  the  agreement 
sued  on,  the  appellant,  in  effect,  stipulated  that  within  a 
stated  period  he  would  cause  real  estate  to  be  appraised 
and  convey  the  same  to  the  appellees  in  payment  of  their 
debt  The  plea  does  not  specifically  aver  the  perform- 
ance of  these  stipulations.  Therefore,  it  is  defective  on 
special  demurrer.  But  even  if  it  was  in  other  respects 
good,  still  its  conclusion  is  evidently  wrong. 

The  second,  third  and  fourth  pleas  obviously  constitute 
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Not.  Term,   no  bar  to  the  Bait.    The  fifth  sets  up  a  verbal  contract 


1858. 


Tbb  MAOitoir 


entered  into  between  the  parties  after  the  period  stipn- 
IwrosAvcB^  lated  for  performance  of  the  agreement  had  passed.  By 
^'  this  contract,  the  appellees  agreed  to  receive  certain  lands 
in  Benton  county  as  a  settlement,  &c.  If  this  new  con- 
tract had  been  made  before  breach  of  the  original  agree- 
ment, it  might  have  been  available  as  stated.  But  the 
plea  on  its  face  shows  that  it  was  not  made  until  after 
the  time  of  performance  had  passed.  To  make  the  plea 
in  question  a  defence  to  the  action,  it  should  have  averred 
that  a  deed  for  these  lands  had  been  made  and  received 
by  the  appellees  in  satisfaction  of  their  debt. 

But  it  is  said  that  the  declaration  is  olgectionable.  It 
does  not  allege  that  the  appellees  had  been  willing  to  re- 
ceive the  land;  to  attend  and  sanction  an  appraisement 
of  it,  and  receive  any  just  award  that  might  be  made. 
There  is  nothing  in  these  objections.  Neither  the  terms 
nor  effect  of  the  agreement  imposed  on  them  any  condi- 
tion, either  express  or  implied.  The  time  of  performance 
was  stipulated,  and  a  demand  on  the  appellant  was  not 
requisite.  Nor  were  they  required,  by  the  agreement,  to 
do  anything  relative  to  the  appraisement  of  the  land. 

Fer  Curiam. — ^The  judgment  is  affirmed  with  7  per 
cent,  damages  and  costs. 

/.  A.  Wilstach,  for  the  plaintiff. 

R,  C.  Qregory  and  R.  Jones^  for  the  defendants. 


The  Madison  Insurance  GoMPAinr  v.  Lostutter. 

A  release  executed  by  a  person  to  render  liim  competent  as  airltness,  need 
not  be  delivered  to  the  releasee,  but  may  be  deposited  in  Court  for  his 
U8e. 

The  interest  of  airitness  in  the  question  inyolyed  in  a  suit,  goes  to  his 
credibility  merely,  and  not  to  his  competency. 
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In  a  suit  by  one  of  sereral  joint  cfwnen  of  a  cargo  upon  a  poUey  of  inau-    Not.  Tenn, 
ranee,  the  other  joint  ovners,  to  render  themselyes  competent  as  wit-        1863, 
neesea,  executed  to  the  plaintiff  a  release  of  all  the  interest  they  might  r^jg^  Madibox 
or  could  have  in  any  judgment  that  might  be  recoTered  in  Uie  suit  iNsuaAVos  Co. 

HM,  that  the  instrament  was  not  defective  for  nol  purporting  to  release     -.     y* 

the  insurer  from  all  daim  by  the  releasors  for  any  loss  of  the  proper^  "**" 

insured. 

Where  one  of  several  joint  owners  effects  an  insurance  of  his  interest  in  a 
cargo,  the  other  joint  owners  are  competent  witnesses  for  him  in  a  suit 
upon  the  policy. 

ERROR  to  the  Jefferson  Circuit  Court.  Friday, 

Davibon,  J. — Covenant  by  the  defendant  in  error  against 
the  plaintiff  in  error  on  a  policy  of  insurance.  The  policy 
was  effected  in  the  name  of  the  plaintiff  below,  but  the 
cargo  insured  was  owned  jointly  by  him  and  his  three 
brothers.  He  claimed  to  recover  only  to  the  extent  of  his 
interest  in  the  cargo.  Nine  pleas  were  pleaded,  upon  which 
there  were  issues.    Verdict  and  judgment  for  Ihe  plaintiff. 

Upon  the  trial,  two  of  the  joint  owners,  viz.,  John  and 
WUson  Lastutier^  were,  over  the  defendant's  objection, 
permitted  to  testify  in  the  cause,  they  having  first  exe- 
cuted to  the  plaintiff  a  release  of  all  the  interest  they 
might  or  could  have  in  and  to  any  judgment  that  might 
be  recovered  in  the  suit  then  on  trial.  That  release  was 
delivered  to  the  plaintiff's  counsel,  and  by  them  filed  in 
Court.  It  appears  that  the  policy  did  not  cover  the  inte- 
rest of  said  John  and  Wilson  in  the  cargo. 

It  is  contended  that  these  witnesses  were  improperly 
admitted  to  testify  in  the  cause :  that  the  release  was  in- 
sufficient; first,  because  it  was  not  delivered  to  the  plain- 
tiff; secondly,  it  should  have  released  the  defendant  below 
from  all  claim  by  them  upon  her  for  any  loss  of  property 
insured  by  the  policy. 

There  is  nothing  in  the  objections.  The  release  was 
placed  on  file  in  Court.  It  was  there  for  the  use  of  the 
plaintiff.  He  can  procure  it  at  any  time.  And  it  will 
constitute  a  bar  to  any  suit  that  may  be  brought  against 
him  by  the  releasors,  relative  to  the  judgment  in  this 
cause.  Mr.  Qreenkqf  says,  <'It  is  not  necessary  that  the 
release  be  actually  delivered  by  the  releasor  into  the 
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Nov.  Term, 
1858. 

Jaokboit 

T. 

Ths  Btatb. 


hands  of  the  releasee.  It  may  be  deposited  in  Court  for 
the  use  of  the  absent  party."    1  Greenl.  Ev.,  s.  429. 

These  witnesses,  after  they  executed  the  release,  could 
have  no  interest  in  the  event  of  the  suit.  The  record 
could  not  be  used  either  for  or  against  them  in  any  suit 
which  they  might  institute  against  the  company.  At  most, 
their  interest  would  be,  as  to  the  question  involved  in  the 
suit.  Such  interest  would  go  to  their  credibility  merely, 
and  not  to  their  competency.  "  One  underwriter  may  be  a 
witness  for  another  underwriter  upon  the  same  policy;  or 
one  seaman  for  another  whose  claim  for  wages  is  resisted, 
on  grounds  equally  affecting  all  the  crew."  1  Greenl.  £v., 
■.  889. 

But  the  record  shows  that  the  interest  of  these  witnesses 
in  the  cargo  insured,  was  not  covered,  by  the  policy.  Such 
being  the  case,  they  were  competent  without  any  release. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  7  per 
cent,  damages  and  costs. 

/.  O.  MarshaU,  for  the  plaintiff. 

D.  S.  Mtgor  and  A.  Brower,  for  the  defendant. 


Jackson  v.  Thb  State. 


A  charge,  in  an  information  for  gaming,  that  A.  lost,  Ac,  upon  a  game  at 
cards,  is  not  supported  bj  eridence  establishing  that  ^.  and  another 
jointly  lost,  ^. 


Saturdmf, 
December  34. 


APPEAL  from  the  Henry  Court  of  Conunon  Pleas. 

RoAOHE,  J. — Information  chaif^ng  Ae  defendant  wi& 
having  lost,  upon  a  game  at  cards,  the  sum  of  25  cents 
to  one  Ji^n  Bigler. 

On  the  trial  Jackwn  offered  to  prove,  by  one  of  the 
state's  witnesses,  that  the  betting  was  a  joint  one  by  him- 


OF  THE  STATE  OF  INDIANA,  561 

self  and  one  Brawn^  and  that  whatever  was  lost  was  lost  ^o^-  i^enn, 
by  them  jointly.    The  Court  excluded  the  evidence.  : — 

This  was  erroneous.    A  charge  that  Jackson  alone  lost,      S^*" 
Ac,  was  not  supported  by  proof  that  Jackson^  with  an-    Td  Stat*. 
other,  jointly  lost,  &c.    A  judgment  would  be  no  bar  to 
another  prosecution  against  them  jointly  for  the  same  act« 

Per  Curiam, — The  judgment  is  reversed.    Cause  re- 
manded, &c. 

W.  Grose,  for  the  plaintiff. 

E.  B.  Martindaley  for  the  state. 


Stekle  v.  Tab  State,  on  the  complaint  of  Gkabam. 

An  affidarit  for  Buretj  of  the  peace  alleged  that  the  complainant  yeril j  be- 
lieved and  actuallj  feared,  Ac,  that  A.  B,  would  kill  him,  or  do  him 
great  bodilj  injury,  or  procure  others  to  do  so,  Ac.  HM,  that  the  charge 
was  bad  for  being  in  the  altematire. 

ERROR  to  the  Delaware  Circuit  Court.  Saturdmf, 

RoACHE,  J. — Chxiham  made  complaint  on  oath,  praying 
for  surety  of  the  peace  against  Stede. 

The  Circuit  Court  overruled  a  motion  to  quash  the  affi- 
davit, and  upon  hearing  the  evidence,  ordered  Slede  to 
enter  into  recognizance  to  keep  the  peace,  &c. 

The  only  question  arising  upon  the  record,  is  as  to  the 
sufficiency  of  the  affidavit.  The  language  of  the  affi- 
davit, so  far  as  it  is  necessary  to  quote  it  to  present  the 
point  in  dispute,  is,  that  the  *^  affiant  verily  believes  and 
actually  fears,  and  has  just  caude  to  fear  and  apprehend, 
that  the  said  Justin  Steele  will  kill  him,  said  affiant,  or  do 
him  great  bodily  injury,  or  procure  others  to  do  so,"  &c. 

This  mode  of  stating  the  charge  violates  the  familiar 
rule,  well  established  in  civil  as  well  as  criminal  proceed- 
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Not.  Term,   ings^  that  pleadings  shall  not  be  in  the  alternative.    1  Chittj 
.    ^^^^'       PI.  272. 
DoKOAK         .pjj^  affidavit  should  have  been  quashed. 
Babbouk.         Per  Curiam. — The  judgment  is  reversed  with  costs. 
W.  March^  for  the  plaintiff. 

D.  KUgore,  A.  A.  Biley,  N.  B.  Taylor  and  /.  Cb&tcm,  for 
the  state. 


Duncan  and  Others  v.  Barbour  and  Others. 

gJJJ^'^        ERROR  to  the  Rijieg  Circuit  Court. 

RoACHE,  J. — Bill  in  chancery  by  Barbour  and  Smiiky  and 
Peter  A.  White  4*  Co.,  against  Duncan^  Shooky  and  othen, 
for  the  purpose  of  subjecting  to  sale  certain  premises 
charged  to  have  been  conveyed  with  intent  to  defraud  the 
complainants. 

The  bill  alleges  that  JffarBour  and  ^Sini^  recovered  a  judg- 
ment against  Duncan,  on  the  8th  of  September ^  1847,  for 
236  dollars  and  61  cents,  on  a  note  dated  July  80,  1846; 
that  Peter  A.  White  4*  ^^-  ^^o  recovered  a  judgment 
against  Duncan^  on  the  27th  of  FAruary^  1848,  for  544 
dollars  and  47  cents,  on  two  notes  dated  respectively  on 
the  first  and  second  of  December ^  1846;  that  executions 
were  issued  on  both  judgments,  and  returned  nvUa  faM, 
before  the  filing  of  the  bill;  that  on  the  2d  of  September, 
1847,  Duncan  conveyed  a -town  lot,  which  was  the  only 
unincumbered  properly  owned  by  him,  sulgect  to  execu- 
tion, to  the  defendant  Shook;  that  said  conveyance  was 
made  pending  the  suit  of  Barbour  and  Smithy  and  long 
after  the  date  of  all  the  notes  above  mentioned;  that  the 
conveyance  was  made  for  the  purpose  of  placing  the  pro- 
perty beyond  the  reach  of  the  complainants,  and  thus 
fraudulently  preventing  them  from  collecting  their  said 
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debt;  and  that  Shook  was  cognizant  of  the  fraudulent  in-   ^o^-  'Term, 
tent,  and  participated  in  it.  '- — 

The  answers  admitted  the  notes,  judgments,  executions,  ^ 

returns,  and  the  sale  by  Duruxm  to  Shooky  but  denied  all  R«w»oeant. 
charges  of  fraud,  and  insisted  that  the  sale  was  made  in 
good  faith,  and  for  a  valuable  consideration. 

Upon  the  hearing,  the  Court  held  the  conveyance  from 
Duncan  to  Shook  to  be  fraudulent  and  void,  and  decreed 
a  sale,  pursuant  to  the  prayer  of  the  bill. 

The  only  error  alleged  for  the  reversal  of  this  decree  is, 
that  it  is  not  sustained  by  the  evidence. 

Upon  a  careful  examination  of  the  proof  before  the 
Circuit  Court,  we  are  satisfied  the  decree  ought  not  to  be 
disturbed  on  that  ground.  We  think  the  conclusion  of 
Court  was  a  fair  deduction  from  the  evidence  in  the  case. 

The  facts  and  circumstances  established  by  the  proof 
were  such  as,  in  our  opinion,  to  justify  the  Court  in  find- 
ing that  the  conveyance  was  made  for  the  purpose  of  hin- 
dering the  complainants  in  the  collection  of  their  debts, 
and  that  the  grantee  had  full  knowledge  of  that  purpose. 

Per  Curiam. — ^The  decree  is  afiirmed,  with  10  per  cent, 
damages  and  costs. 

JD.  Kelsoy  for  the  plaintifis. 

W.  M.  DunUy  for  the  defendants. 


LOUDERBACK  V.  RoSENORAMT. 

Proceeding  before  a  justice  of  the  peace,  under  the  act  of  1847,  for  a  writ 
of  lie  exeat.  The  afBdarit  did  not  contain  an  allegation  that  the  defend- 
ant vaa  taking  with  him  proper^  subject  to  execution.  The  defendant 
having,  upon  the  requirement  of  the  justice,  given  special  bail,  after- 
wards but  within  thirty  days  from  the  decision  of  the  justice,  took  an 
appeal  to  the  Circuit  Court  The  plaintiff,  in  the  Circuit  Court,  moved 
to  dismiss  the  appeal.    The  motion  having  been  overmled,  the  defend* 
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KoT.  Term,  ant  (who  had  not  objected  to  the  aflldarit  before  the  juetice}  moved  to 

1853.  diBmiss  the  rait  for  the  omieeion  in  the  affidavit  of  said  allegation, 

liOUDiaaAOK  wliereupon  the  plaintiff  interposed  a  motion  to  amend  by  supplying  the 

T.  omitted  allegation.    Held,  that  the  motion  to  dismiss  the  appeal  was 

BocsvoEAifT.  prq)erly  oyerniled.    HeW,  also,  that  the  amendment  of  the  aflidarit 

should  have  been  allowed. 


gjj^'^        ERROR  to  the  Huniingian  Circuit  Court. 

Perkins,  J. — Louderback  procured  from  a  juslice  of  the 
peace  a  writ  of  ne  exeat  against  Iiosen%ianty  upon  an  affi- 
davit as  follows : 

<'  I,  Daniel  Loudet-bctck^  do  solemnly  swear  that  Charles 
RascngrarU  is  justly  indebted  to  me  in  the  sum  of  eighty 
dollars  by  note,  which  note  is  not  yet  due;  and  that  I 
have  reason  to  believe  and  do  verily  believe  that  the  said 
Charles  Rosengrant  is  about  to  remove  from  this  state 
without  leaving  sufficient  property  for  the  payment  or 
satisfaction  of  his  just  debts,  or  witliout  providing  for 
the  performance  of  his  said  contract.    Daniel  Louderback," 

The  constable  re  tamed  the  writ,  with  the  body  of  the 
defendant,  to  the  justice,  who,  after  hearing  the  case, 
*^  considered  that  said  defendant  remain  in  custody  until 
he  find  security,"  &c. 

The  defendant  thereupon  gave  special  bail  for  the  pay- 
ment of  the  debt,  or  for  his  appearance  to  answer  to  a 
suit,  &c. ;  and  feeling  himself  aggrieved  by  the  decision 
of  the  justice  requiring  such  special  bail,  he  subsequently, 
but  within  thirty  days,  appealed  from  said  decision  to  the 
Circuit  Court 

The  history  of  the  case  and  the  points  made  and  ruled 
in  that  Courti  are  shown  by  a  short  bill  of  exceptions 
which  states,  that  ^*  upon  the  calling  of  the  cause  the 
plaintiff  moved  to  dismiss  the  appeal,  because  the  defend- 
ant, on  the  trial  of  the  cause  before  the  justice,  executed 
and  filed  his  bond  conditioned  for  the  performance  of  the 
contract,  in  obedience  to  the  order  of  the  justice,  before 
praying  an  appeal;  which  motion  the  Court  overruled. 
And  afterwards  the  said  defendant  moved  to  dismi:3s  the 
suit,  because  the  affidavit  upon  which  the  writ  of  ne  exeat 
issued,  did  not  contain  an  allegation  that  the  defendant 
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ivas  taking  with  him  property  subject  to  execution ;  where-   Not.  Term, 
upon  the  plaintiff  interposed  his  motion  for  leave  to  file 


an  amended  affidavit,  which  latter  motion  the  Court  over-  ^oudoback 
ruled,  and  sustained  the  motion  of  the  defendant  to  dis-  RoamoRANT. 
miss,"  &c. 

The  defendant  was  not  bound  to  pray  an  appeal  at  any 
time  before  actually  taking  it  by  filing  his  bond.  The 
objection  first  above  mentioned,  made  by  the  plaintiff, 
may  be  ti*eated,  therefore,  as  being  that  the  appeal  was 
taken  aAier  the  bond  in  the  ne  exeat  proceeding  was  filed. 
We  think  the  Court  did,  right  in  overruling  the  motion 
to  dismiss  the  appeal.  The  statute  authorizing  the  writ 
of  ne  exeat  (Acts  of  1847,  p.  80,  s.  14),  provides  that  either 
party  may  appeal  to  the  Circuit  Court  from  the  decision 
of  the  justice,  as  in  ordinary  cases. 

In  ordinary  cases,  a  party  may  appeal  from  the  judg- 
ment of  the  justice  at  any  time  within  thirty  days  from  its 
rendition.  The  privilege  is  without  qualification,  except 
that  a  bond  must  be  given,  and  we  are  not  disposed  to 
curtail  it  by  constructive  waivers.  Should  an  ordinary 
judgment  before  a  justice  be  stayed  by  putting  in  bail,  or 
be  paid  ofi*  even,  still  we  think  the  right  of  appeal,  on 
the  part  of  the  defendant,  within  the  thirty  days,  would 
not  be  lost.  The  party  would  not,  by  those  acts,  be  de- 
prived of  the  statutory  right  of  testing  the  correctness  of 
the  judgment,  and  obtaining  relief  should  he  procure  its 
reversal  in  the  Supreme  Court.  It  might  be  out  of  his 
power  immediately  to  get  security  in  an  appeal,  while  it 
might  be  in  his  power  and  necessary  to  his  personal 
liberty,  or  the  security  of  his  property,  to  stay  execution 
on  the  judgment  till  he  could  perfect  an  appeal. 

We  think  the  Court  erred  in  refusing  to  permit  the 
plaintiff  to  amend  his  affidavit.  The  statute  relative  to 
appeals  generally  from  justices'  judgments,  expressly 
authorizes  amendments  in  the  Circuit  Court;  R.  S.  1843, 
p.  891,  8.  171 ;  and,  as  we  have  said,  the  statute  of  1847 
relative  to  writs  of  tie  exeaty  puts  appeals  from  decisions 
under  it  on  the  footing  of  ordinary  ones.  The  affidavit, 
in  a  proceeding  of  this  kind  before  a  justice,  like  that  in 
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Not.  Term,   a  replevin  suit,  may  be  regarded  as  the  cause  of  action. 
1853.      Yf^  ^^^  ^^  iiynry  tiiat  can  result  from  permitting  amend- 


LouDBf      ments  in  the  Circuit  Courjt  in  cases  under  this  statute, 


V, 


Bar.  and,  in  the  present  instance,  it  is  entirely  equitable  that 
it  should  be  done,  as  no  objection  was  made  to  the  affi- 
davit at  the  trial  before  the  justice,  where,  had  objection 
been  made,  a  corrective  could  have  been  applied  before 
the  accumulation  of  costs. 

The  Court  should  have  sustained  the  motion  of  the 
plaintiff  for  leave  to  amend,  and^  of  course,  overruled 
that  of  the  defendant  to  dismiss^as  the  amendment  would, 
when  made,  remove  the  cause  assigned  for  the  dismissal. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  dec. 

jR.  Brackenridgey  Jr.,  and  /.  jR.  Ccffrotk^  for  the  plaintiff. 

/.  R.  Slack,  for  the  defendant. 


Louden  v,  Bi&t. 


Suit  by  the  assignee  againet  the  maker  of  a  promiaaoiy  note.  Fleas, 
1.  That  the  note  iras  given  for  part  of  the  consideration  of  the  purchase 
of  a  patent,  called,  ^.,  which  the  seller  represented  to  the  defendant 
would  be  yaluable  to  him  in  connection  with  his  trade  as  a  carpenter, 
and  that  it  was  not  raluaUe,  Ac.  3.  That  at,  Ac,  it  was  agreed,  Ac, 
that  the  note  ahonld  be  paid  in  carpenter  work,  and  that,  before  the  as- 
aignment  of  it,  the  defendant  fiillj  paid  the  same,  according  to  aaid 
agreement  3.  That  alter  the  note  was  executed,  it  was  agreed  that  the 
same  should  be  paid  in  carpenter  work,  and  that,  before  the  assignment 
thereof,  the  defendant,  in  accordance  with  the  terms  of  said  agreement, 
fully  paid  and  satisfied  the  same.  Hdd,  that  the  first  plea  was  bad ;  and 
that  the  second  and  third  were  good,  at  least  upon  general  demurrer. 

In  a  suit  upon  a  written  instrument,  a  plea  which  attempts  to  set  up  in  bar 
a  parol  contemporaneous  agreement,  is  bad. 

A  Judgment  will  not  be  reversed  because  an  immaterial  special  plea  was 
not  replied  to. 

The  patent  act  of  1836,  requiring  the  assignment  of  a  patent  to  be  recorded 
within  three  months  from  its  execution,  is  merely  directory,  and  for  the 
protection  of  hona  fide  purchasers,  and  does  not  require  the  recording  of 
an  assignment  within  that  time  as  a  prerequisite  to  its  ralidity. 


OP  THE  STATE  OF  INDIANA.  667 

ERROR  to  the  Marion  Cironit  Court.  Vor.  Tenn, 

PsEKiNS,  J. — Assompsit  by  Henry  Birt  upon  a  promis-  ' 


sory  note  reading  as  follows :  Lcwobi 

''Indianapolis,  May  20th,  1848.    Six  months  after  date        But. 
I  promise  to  pay  /.  /.  Owsley  and  Jacob  Landis,  or  order,  a^titrd^, 
the  sum  of  fifty-eight  dollars  and  thirty-three  cents,  for  '^'•«»*«'  ^ 
▼alue  received,  without  any  relief  from  valuation  or  ap- 
praisement laws.    A.  A.  Louden.*^ 

The  note  shows  an  assignment  on  its  back  to  the 
plaintiff. 

The  defendant.  Louden,  pleaded — 

1.  That  said  note  was  given  for  a  part  of  the  conside- 
ration of  the  purchase  of  a  "  patent  called  Morrises  im- 
provement in  door-plates,'*  which,  it  was  represented  to 
defendant,  would  be  valuable  to  him  in  connection  with 
his  business  as  a  carpenter,  and  that  it  was  not  so  valu- 
able to  him. 

2.  That  at  the  time  of  the  execution  of  said  note  it 
vras  agreed  between  the  parties  that  it  should  be  paid  in 
carpenter  work,  as  requested  by  the  payees,  and  that  de- 
fendant had  been  at  all  times  ready,  &c. 

8.  That  at,  &c.,  it  was  agreed  that  said  note  should  be 
paid  in  carpenter  work,  and  that,  before  the  assignment 
of  it,  defendant  fully  paid  the  same  according  to  said 
agreement. 

4.  That  after  said  note  was  executed,  it  was  agreed 
that  the  same  should  be  paid  in  carpenter  work,  and  that 
before  the  assignment  thereof,  defendant,  in  accordance 
with  the  terms  of  said  agreement,  fully  paid  and  satisfied 
the  same. 

5.  That  said  note  was  given  without  consideration. 

6.  That  the  consideration  of  the  note  was  as  set  out  in 
the  first  plea,  and  that  the  payee  had  no  authority  to  sell 
said  patent  right  because  the  assignment  of  it  to  him  by 
the  original  patentee  had  not  been  recorded  in  the  office 
of  the  secretary  of  state  of  the  United  States. 

General  demurrer  sustained  to  the  first,  second,  third 
and  fourth  pleas.  Replication  to  the  fifth,  that  said  note 
was  not  executed  without  consideration.    The  sixth  plea 
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Nor.  Terai,    was  unanswered.    The  iMue  of  fact  upon  the  fifth  plea 

1853 

waa  tried  and  found  for  the  plaintiff,  and  judgment  was 

^^*"  rendered  in  his  favor  for  the  amount  of  the  note  and  inte- 
BntT.       rest. 

The  demurrer  was  rightly  sustained  to  the  first  plea. 
That  plea  attempts  to  set  up  fraud,  but  its  allegations 
f€dl  far  below  that  defence.  It  states  that  the  considera- 
tion of  the  note  was  the  transfer  of  a  patent  right  which 
the  seller  told  the  buyer  would  be  of  advantage  to  him  in 
his  business  as  a  carpenter,  but  which  was  not  so.  This 
does  not  make  out  a  case  of  fraud.  It  does  not  appear 
that  the  seller  misrepresented,  in  any  particular,  the  cha- 
racter of  the  article  sold ;  and  whether  or  not  it  would  be 
advaotageous  to  the  buyer  was  mere  matter  of  opinion 
in  relation  to  which  he  should  have  been  his  own  judge. 
And,  further,  from  aught  the  plea  shows,  it  may  have  been 
the  negligence  or  default  of  the  defendant  himself  that 
the  patent  did  not  prove  advantageous  to  him.  The  se- 
cond plea  was  bad  for  attempting  to  set  up  a  parol  agree- 
ment contemporaneous  with  the  written  one  from  which 
it  differed. 

The  sixth  plea  was  unanswerf^d;  and  as  to  it  there 
was  a  trial  without  an  issue,  which  would  have  been 
fatally  erroneous,  under  former  decisions  of  this  Court, 
had  the  plea  set  up  a  valid  defence.  But  the  point  raised 
by  it,  viz.,  the  non-recording  of  the  assignment  of  the 
patent  in  the  office  of  the  secretary  of  state  of  the  United 
States^  was  a  perfectly  immaterial  one,  and,  hence,  no 
material  issue  could  have  been  formed  upon  the  plea. 
The  failure  to  notice  such  a  plea  below  will  not  reverse  a 
case  in  this  Court.  Formerly,  it  was  necessary  to  the 
sustaining  of  a  suit  by  an  assignee,  that  the  assignment 
of  the  patent  should  be  recorded  in  the  office  of  the  UnUed 
States  secretary  of  state.  Higgins  v.  Strongs  4  Blackf. 
182,— Wyeth  v.  Stone,  1  Story  R.  271.  But  the  law  re- 
quiring such  recording  was  repealed  in  1636,  and  a  re- 
cording in  the  patent  office  substituted.  This  latter  law, 
according  to  the  decision  of  Judge  Story  in  Pitts  v.  Whii- 
man,  2  Story  R.  609,  "  is  merely  directory,  for  the  protec- 
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tion  of  bona  fiie  purchasers,  without  notice,  and  does  not   Not.  Term, 

require  the  recording  of   an   assignment  within  three *- — 

months,  as  a  prerequisite  to  its  validity."  ^^'^ 

The  evidence  given  upon  the  trial  of  the  issue  upon  ^i^*^- 
the  plea  of  no  consideration,  is  spread  upon  the  record. 
The  existence  of  a  patent  and  the  assignment  of  territory, 
sale,  &c.,  were  proved.  The  evidence  is  conflicting  as  to 
the  patent,  or  invention,  being  of  any  value,  though  it 
preponderates  in  its  favor.  In  such  a  case  we  cannot 
reverse  a  judgment  in  favor  of  the  plaintiff.  See  Har- 
desty  V.  Smith,  3  Ind.  R.  S9,— Fowler  v.  Swifts  id,  188. 

It  remains  to  consider  the  third  and  fourth  pleas.  They 
allege  that  after  the  note  in  suit  was  executed,  and  be* 
fore  its  assignment,  it  was  agreed  between  the  maker  and 
payees  that  the  same  should  be  paid  in  carpenter  work, 
and  that  it  had  been  so  paid  pursuant  to  the  agreement. 
Had  the  general  issue  been  in,  the  defences  set  up  in 
these  pleas  could  have  been  given  in  evidence,  if  they 
existed,  under  it,  and  hence  the  decision  against  the  suf- 
ficiency of  the  pleas  on  demurrer  would  have  been  unim- 
portant. But  the  record  states  that  the  general  issue  was 
expressly  withdrawn  before  the  trial. 

Had  the  pleas  in  question  shown  that  the  agreement 
changing  the  mode  of  payment  of  the  note,  was  made 
before  it  became  due,  they  would  have  constituted  good 
bars  to  the  action,  under  the  decision  in  Ward  v.  Walton^ 
at  the  last  term  of  this  Court.  (1)  But  they  do  not  show  that 
such  was  the  fact.  They  would  amount  to  good  pleas  of 
accord  and  satisfaction,  if  they  contained  the  averment 
that  the  work  done  was  accepted  in  satisfaction ;  but  they 
do  not  contain  that  averment.  They  can  only  be  taken 
to  severally  amount  to  this,  that  after  the  note  in  suit, 
which  was  payable  in  money,  became  due,  the  payee 
agreed  to  take,  and  the  payer  to  give,  carpenter  work  in 
payment;  and  that,  in  pursuance  of  that  agreement,  the 
note  had  been  fully  paid  and  satisfied  in  carpenter  work ; 
and  the  question  is,  is  a  plea  with  such  and  no  more 
averments,  a  bar  to  an  action  on  the  note? 
It  has  been  said  that  "  a  plea  of  payment  cannot  be 
Vol.  IV.— 53 
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Nov.  Term,   gapported,  unless  the  payment  has  been  made  in  money 
^®^-       alone."    Sinard  v.  PaUersMy  8  Blackf.  353.    Bat  this  is 


^^^■"  not  80.  Payment  may  be  made  in  anything  that  the  cre- 
BiET.  ditor  will  accept  as  payment.  And  imder  the  general 
issue,  or  a  general  plea  of  payment,  payment  in  anything 
that  has  been  accepted,  or  received  as  payment,  may  be 
proved.  And  in  these  cases  it  is  a  question  for  the  jury 
whether  what  may  have  been  given  and  received,  was  a 
payment  or  not,  in  the  particular  case.  This  is  well  set- 
tled by  modem  decisions.  See  the  cases  cited  in  2  Swan's 
Pr.  702,708.— Chitty  on  Contracts  750.— Jfooiv  v.  Siudden 
et  al.y  Wright's  (O.)  R.  SB.— Wittard  v.  Germer,  1  Sandf. 
(N.  Y.)  R.  50.  This  being  so,  it  would  seem  that  a  plea 
which  averred  that  payment  had  been  actually  made  in 
any  manner,  should  be  sufficient.  Pleadings  must  be 
certain  to  a  common  intent.  A  defendant  who  sets  up 
payment,  or  anything  else,  as  a  defence,  should  aver  it 
with  that  certainty  that  will  inform  his  adversary  and  the 
Court  of  what  is  in  issue.  We  see  no  reason  why  any- 
thing more  is  required.  A  plea  of  payment  is  not  one  of 
those  in  which  it  is  necessary  to  set  out  all  the  facts,  par- 
ticularly to  show  that  what  has  been  done  amounts  in  law 
to  a  payment ;  but  it  is  sufficient  to  allege  the  fact  of  pay- 
ment, and  it  is  then  determined  by  the  evidence  given 
whether  the  fact  is  made  out  or  not.  And  the  very  alle- 
gation that  a  debt  had  been  fully  paid  in  a  manner  stipu- 
lated in  a  previous  agreement  between  the  parties,  would 
seem  to  imply  an  acceptance  of  the  thing  delivered  or 
furnished  in  payment. 

We  think  the  pleas  were  good,  at  least  upon  general 
demurrer,  and  that  the  Court  erred  in  ruling  otherwise. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  L.  Keicham  and  N.  B.  Taylor,  for  the  plaintiff. 

JET.  BrowUy  for  the  defendant. 

<1)  AnU,  p.  75. 
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Nov.  Term, 
CAaoTHBRS  and  Wife  v.  Littlb  and  Others.  '■ — 

OABOTHnS 
T. 

The  meanisg  of  the  act  entitled  "  an  act  to  amend  article  5,  chapter  38,  of  Lmui. 
the  Reyised  Statutes  of  1643/'  approved  January  21, 1850,  is,  that  in  the 
distribution  of  the  surplus  of  the  personal  estate  of  a  deceased  husband, 
after  the  payment  of  debts,  there  shall  be  given  to  the  widow,  where 
there  are  no  heirs  lineally  descended,  the  amount  of  dowry  which  she 
brought  to  the  husband,  if  the  surplus  is  sufficient  for  that  purpose;  and 
where  the  surplus  exceeds  that  amount,  she  shall  receive  such  amount 
and  half  of  the  residue:  but  where  she  brought  no  dowry,  she  shall 
have  half  of  such  surplus. 

ERROR  to  the  Putnam  Probate  Court.  ?f'"^'«. 

December  34. 

Per  Curiam. — William  Caraihers  and  Lurannah^  his  wife, 
petitioned  the  PiUnam  Probate  Court  to  distribute  to  them 
the  entire  surplus  of  the  estate  of  Peter  Fellenzer,  de- 
ceased, remaining  after  the  debts  of  said  estate  had 
been  paid.  They  set  forth  that  said  Peter  died  in  Aprily 
1850,  leaving  said  Lurannak  his  widow,  but  leaving  no 
heirs  lineally  descended,  nor  father  nor  mother;  that  said 
Ziurannah  subsequently  married  said  WiBiam  Carothers; 
that  said  Peter  left  surviving  him  certain  brothers  and 
sisters,  who  are  made  defendants;  and  that  the  surplus  of 
the  personal  estate  of  said  Peter ^  after  payment  of  debts, 
amounts  to  1,500  dollars,  the  money  being  now  in  the 
hands  of  the  administrator.  The  administrator  is  made 
a  party. 

Answers  were  filed,  admitting  the  facts  stated  in  the 
petition,  but  insisting  that  said  widow  was  entitled  to  but 
one-half  of  said  surplus ;  and  so  the  Court,  on  the  final 
hearing,  decreed. 

The  case  is  governed  by  the  act  of  the  legislature 
passed  the  19th  of  January^  1850,  and  found  on  page  70 
of  the  laws  of  1850. 

That  act,  construed  together,  requires,  we  think,  that  in 
distributing  the  surplus  of  the  personal  estate,  after  the 
payment  of  debts,  there  shall  be  given  to  the  widow,  where 
there  are  no  heirs  lineally  descended,  the  amount  of 
dowry  brought  to  the  husband  by  the  widow,  if  the  sur- 
plus shall  amount  to  a  sufficiency  for  the  purpose;  and 
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where  the  surplus  amounts  to  more,  she  is  to  receive  the 
amount  of  her  dowry,  and  half  the  excess  of  the  Borpliu 
of  the  estate  over  her  dowry.  But  where  she  broiig;fat  no 
dowry,  she  is  to  take  half  of  the  surplus.  So  the  Coort 
below  decreed. 

The  then  existing  rule  of  distribution,  under  the  R.  S., 
gave  the  widow  one-half  in  these  cases,  and  it  is  not 
shown,  in  this  case,  that  the  widow  brought  any  dowry  to 
her  husband.  The  law  is  now  different,  and  this  decbioo 
is  unimportant,  except  for  the  determination  of  this  par- 
ticular case. 

The  decree  below  is  affirmed  with  costs. 

Z.  Barbour  and  A,  O.  Porter^  for  the  plaintiffii. 

R.  L.  Hathaway^  for  the  defendants. 


Tib  Statb  v,  Zx)CK8TAia>. 


Saturday, 
D§eemb€rfli. 


Am  information  for  retailing  spirituoas  liquor  withoot  licenae,  waa  fouad* 
ed  upon  an  affidavit  alleging  that  tlie  defendant  did,  on,  ^.,  at,  Ac, 
unlawfully  keep  a  certain  house  ▼herein  spirituoua  liquors  were  sold,  di- 
rectly and  indirectly,  without  license,  in  a  less  quantity  than  ime  gil- 
lan;  and  had,  by  himtelf  and  bar-keeper,  suffered  the  same  to  be  diaak 
in  and  about  said  house  and  premises,  and  sold  the  same  to  A.  B.,  Uhwit, 
one  drink,  Ac.  Held,  that  the  affidavit  did  not  support  the  infonaa- 
tion. 

An  information  for  retailing  spirituous  liquor  without  license,  eontained 
no  averment  of  the  price  for  which  the  liquor  waa  sold.  Held,  that  the 
information  was  defective. 

APPEAL  from  the  T^^pecanoe  Court  of  Common  Fleas, 
Per  Curiam, — Information  for  retailing  spiritaons  li- 
quors without  license.  The  information,  on  the  defend- 
ant's motion,  was  dismissed  for  want  of  a  sufficient  affi- 
davit. The  affidavit  is  set  out  in  the  record.  It  alleges 
that  the  defendant  did,  on,  &c.,  at,  &c.,  unlawfully  keep 
a  certain  house  wherein  spirituous  liquors  ac^  sold,  di- 
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rectly  and  indirectly,  without  license,  in  a  less  quantity    ^^▼^  '^^rm, 

than  one  gallon;  and  has,  by  himself  and  bar-keeper, '. — 

suffered  the  same  to  be  drank  in  and  about  said  house      "y,  ^^ 
and  premises,  and  sold  the  same  to  Edward  H.  Reynolds^      Botlb. 
to-wit,  one  drink,  &c. 

We  are  informed  by  the  counsel  for  the  state,  that  '^  the 
affidavit  was  originally  intended  for  a  nuisance  case,  and 
when  first  filed,  stood  as  such."  It  does  not  appear  to 
have  been  changed  from  its  original  purpose.  Whatever 
offence  the  affidavit  may  charge,  it  evidently  does  not 
support  the  information.  But  the  information  itself  is 
defective.  It  contains  no  averment  of  the  price  for  which 
the  liquor  was  sold.  The  State  v.  JIfffeff,  at  the  present 
term. 

The  ruling  of  the  Court  was,  therefore  correct.  The 
judgment  is  affirmed.  (1) 

L.  ReHly^  for  the  state. 

(1)  The  judgments  in  two  other  cases  of  TTu  State  y.  L^ekUand  were  af> 
firmed,  on  this  day,  for  the  reasons  giren  in  this  case. 


Thk  State  v.  Botlb  and  Another. 

APPEAL  from  the  Tippecanoe  Circuit  Court.  Sainrimy, 

Per  Curiam. — This  case  is  similar  to  The  State  v.  JTur- 
/ey,  and  The  State  v.  MUes^  at  the  present  term*  and  for 
the  reasons  there  given,  the  decision  is  the  same.  The 
judgment  b  affirmed.  (I) 

L.  ReiUjf,  for  the  state. 

W.  F.  Lane  and  W.  C.  WUson,  for  the  defendant* 

(1)  The  judgments  in  two  other  cases  of  The  SUOe  ▼.  B09U  et  al,  were 
affirmed,  on  this  day,  for  the  reasons  given  in  this  case. 
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Thb  Statb  v.  Hurley. 

APPEAL  from  the  Tippecanoe  Circmt  Court. 

Per  Curiam. — Charge,  selling  liquor  without  license. 
Motion  to  quash  sustained,  and  correctly.  See  Dwbu  ¥. 
The 8taUjante,f. 2A0.— The  State y.Lockstand, ante, p. 512. 
—Bosenbaum  v.  The  State, post;  and  BrtOtan  v.  The  State, 
post. 

The  judgment  is  affirmed. 

L.  Reillyy  for  the  state. 

D.  Mace  and  W.  C.  Wilson,  for  the  defendant. 


Barker  v.  Adams. 


.Vie  statute  of  limitatioDS  of  1843  does  not  bar  actions  on  jnd^^ments  of  s 
court  of  record,  which  have  been  rendered  90  years;  bat  only  raiccs  a 
presumption  of  payment  by  lapse  of  time. 

Where  a  plea  is  substantially  defectiye,  a  demurrer  to  the  replication  to 
the  plea  should  be  overruled. 


Saturday, 
December  fU, 


ERROR  to  the  Dearborn  Circuit  Court. 

Davison,  J. — Debt  by  the  plaintiff  in  error  against  the 
defendant  upon  a  judgment  of  a  court  of  record  held 
within  and  for  the  county  of  Oinnge,  and  state  of  Vermad. 
Pleas,  1.  Nil  debet.  2.  Nul  tid  record.  3.  Payment 
4.  That  said  action  was  not  brought  within  twenty  yean 
after  the  rendition  of  said  judgment.  5.  That  the  cause 
of  action  did  not  accrue  within  twenty  years  next  before 
the  commencement  of  this  suit,  &c.  Demurrer  to  the 
first  plea  sustained.  Replications  in  denial  of  the  second 
and  third  pleas.  To  the  fourth  and  fifth  the  plaintiff  re- 
plied, that  just  before  the  rendition  of  said  judgment,  the 
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defendant  absconded  from  the  state  of  FijtwiojU  (where  Not.  Term, 


the  plaintiff  then,  and  at  all  times  since,  has  resided)  and 

ever  since  hath  been  and  remained  without  said  state,  &c.  ^^ns 
Demurrer  to  this  replication  sustained.  Judgment  for  the  Falmxb. 
defendant. 

The  plaintiff  does  not  insist  upon  the  validity  of  his 
replication,  but  contends  that  the  fourth  and  fifth  pleas 
constitute  no  defence  to  the  action. 

That  position  is  well  taken.  The  judgment  sued  on  is 
of  a  court  of  record.  Hence,  the  pleas  in  question  are 
not  applicable  to  the  suit.  In  Reddington  v.  Jtdian^  2  Ind. 
R.  224,  it  was  held,  that  "the  statute  of  limitations  does 
not  bar  actions  on  judgments  which  have  been  rendered 
twenty  years ;  but  only  raises  a  presumption  of  payment 
by  lapse  of  time."  R.  S.  1843,  c.  40,  s.  121.  The  fourth 
and  fifth  pleas  being  substantially  defective,  the  demurrer 
to  the  replication,  on  that  account,  should  have  been  over- 
ruled. 

Per  Cufiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  Rymauy  for  the  plaintiff. 

2>.  S,  Major  and  A.  Brower.  for  the  defendant. 


Watts  and  Others  v.  Palmer. 

Bill  to  foreclose  a  mortgage  upon  premises  a  part  of  which  had  been 
aliened  after  the  execution  of  the  mortgage,  but  beforo  the  filing  of  the 
bill.  Decade  for  the  sale  of  the  whole  premises.  The  record  did  not 
show  that  the  pari  of  the  lot  not  alimed  was  sufficient  to  dischai^ge  the 
amount  of  the  decree  and  costs,  nor  that  the  Court  improperly  exercised 
its  power  in  decreeing  the  sale  of  the  whole.  Held,  that  under  the  R. 
8. 1843.  the  decree  was  not  objectionable. 
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KoT.  Term, 
1853. 

Watts 

T. 

pAucn. 

Saturdmf, 
December  84. 


ERROJl  to  the  Dearborn  Circuit  Court. 

Davison,  J. — Bill  in  chancery  to  foreclose  a  mortgage. 
The  bill  alleges,  inter  aUa^  that  Gem-ge  W.  Pabntr  sold 
and  conveyed  to  one  Benjamin  Mayhew  a  lot  of  groand  ia 
Lawrenceburgh.    To  secure  a  part,  viz.,  100  doUars,  of  the 
purchase-money  thereof,  Mayhew  executed  and  delivered 
a  mortgage  to  Palmer ^  to  foreclose  which   the  bill  was 
filed.    It  is  further  alleged,  that  after  the  execution  of  the 
mortgage,  Mayhew  conveyed  the  one  undivided  half  to 
Squire  WaitSy  one  of  the  plaintifis  in  error,  who,  at  the 
time  of  the  conveyance  to  him,  had  full  knowledge  of  the 
mortgage.    Mayhew  died  intestate  before  the  commence- 
ment of  this  suit,  leaving  his  wife,  who  is  a  defendant  to 
the  bill,  and  four  minor  children,  his  only  heirs,  who  are 
also  defendants. 

The  record  shows  that  process  was  served  upon  all  the 
defendants.  The  minors  answered  by  their  guardian  ai 
litem.  The  other  defendants  made  default,  and  a  decree 
pro  confesso  was  entered  against  them.  The  Court,  oo 
final  hearing,  ordered  the  lot  in  question  to  be  sold,  dec, 
for  the  payment  of  the  debt,  &c. 

It  is  contended  that  the  Court  erred  by  ordering  die 
^■Lole  of  the  premises  to  be  sold,  &c. ;  that  a  part  of  them 
^raa  been  aliened,  and  the  decree  should  have  ordered  the 
part  not  aliened  to  be  first  offered  for  sale,  &e.  The  law 
applicable  to  the  question  thus  presented  is  in  the  R.  S. 
1843,  c.  29,  s.  33 :  <<  Whenever  a  bill  shall  be  filed  for  the 
foreclosure  or  satisfaction  of  a  mortgage,  the  Court  shall 
have  power  to  decree  a  sale  of  the  mortgaged  premises, 
or  such  parts  thereof  as  may  be  sufficient  to  discharge  the 
an&ount  due  on  the  mortgage  and  the  costs  of  snit,'^  &c. 
The  Court,in  accordance  with  the  power  thus  given,  ordered 
the  whole  of  the  mortgaged  premises  to  be  sold.  There 
is  nothing  in  the  record  tending  to  show  an  improper  ex- 
ercise of  that  power  in  the  case  before  us.  Had  it  ap- 
peared by  proof  satisfactory  to  the  Court,  that  the  part 
of  the  lot  not  aliened  was  sufficient  to  discharge  the 
amount  due  and  costs,  this  case  might  present  a  different 
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queBtion.  Bat  it  does  not  appear  that  the  premises  were  ^^^*  Term, 
worth  more  than  the  debt.    3  Blackf.  403,-3  Ind.  R.  401.  — }^^ — 

Per  Cttriam.— The  judgment  is  affirmed,  with  1  per  '^""  ^®'^" 

cent,  damages  and  costs.  Mum. 

P.  L.  Spooner,  for  the  plaintiffs. 

N.  T.  HanseTy  for  the  defendant. 


Smith  v.  Adams. 


ERROR  to  the  Dearborn  Circuit  Court.  s^hirda^. 

Per  Curiam. — ^The  judgment  in  this  case  is  reversed  ^^^^  ^ 
with  costs,  and  the  cause  remanded,  for  the  reasons  given 
in  the  case  of  Barker  v.  Adams,  at  the  present  term.  (1) 

/.  Ryman,  for  the  plaintiff. 

A.  Brower,  for  the  defendant. 


The  State  v.  Miles. 


'An  informatioD,  under  the  R.  S.  1853»  must  contain  all  the  snbetantial  re- 
quisites of  an  indictment  at  common  law. 

An  information  for  retailing  spiritnoas  liquor  which  does  not  allege  a  price 
for  which  the  Itqnor  was  sold,  is  bad. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  Saturday, 

DtccmhtT  31. 

Per  Curiam. — ^This  was  an  information  for  retailing 
spirituous  liquors  without  license.    The  information  al- 
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Not.  Tem,   leges  that  the  defendant,  on,  &c.,  at,  Ac.,  did  unlawfully 

. —         —  sell  and  retiul  spirituouB  liquors,  directly  and  indirectly, 

^^^      without  license,  in  a  less  quantity  than  one  gallon,  and 

DasAMT.      sold  the  same  to  one  Ralph  Heathy  to-wit,  one  drink,  &c. 

Upon  the  defendant's  motion,  the  information  was 

quashed. 

We  think  the  Court  ruled  correctly.  The  information 
contains  no  allegation  of  the  price  for  which  the  -liquor 
was  sold.  Without  such  averment,  the  facts  constituting 
the  offence  are  not  properly  stated.  The  information 
*^  must  be  direct  and  certain  as  it  regards  the  party  and 
the  offence  charged."  R.  S.  1852,  vol.  2,  p.  367.  In  our 
opinion,  it  must  contain  all  the  substantial  requirements 
of  an  indictment  at  common  law.  We  have  decided  that 
an  indictment  is  defective  for  not  alleging  the  price  for 
which  the  liquor  was  sold.  Divine  v.  The  State,  arUCj  p. 
240.  The  judgment  is  affirmed. 
L.  ReUly,  for  the  state. 
W.  C.  Wilson  and  W.  F.  Lane,  for  the  appellee. 


Snydbr  v.  Decant. 


In  slander  for  words  ehaiging  ihe  plaintiff  with  peijary  in  his  testimonj 
given  at  a  trial,  it  is  a  sufficient  defence  to  show  that  the  plaintiff  was 
not  sworn  at  the  trial. 

Saturday,  APPEAL  from  the  Decatur  Circuit  Court. 

Deeemier  31.  p^^  Curiam. — Action  on  the  case  for  slander.  The 
only  question  presented  here  arises  on  an  instruction 
asked  for  by  Snyder,  the  defendant  below,  and  refused. 

The  ninth  count  of  the  declaration  alleges  that  there 
had  been  a  trial  between  the  parties  to  this  suit,  before 
one  Magness,  a  justice  of  the  peace,  who  had  ample  au- 
thority, jurisdiction,  &c.,  and  that  speaking  of  that  trial, 
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the  said  Snyder  "  spoke  and  published  of  and  concerning   ^o^-  Term, 
the  said  plaintiff,  and  of  and  concerning  the  said  trial 


before  the  said  justice,  the  false,  scandalous  and  defama-  ^^ 

tory  words  following,"  &c.     Then  follow  various  sets  of     Dmaht. 
words  imputing  perjury.    The  count  concludes  by  aver- 
ring that  by  the  speaking  and  publishing  the  words  in 
that  count,  Snyder  intended  to  charge  Degani  with  having 
committed  perjury  on  the  trial  before  the  said  justice. 

On  the  trial  it  was  proved  that  Degani  was  not  sworn 
and  did  not  give  evidence  on  the  trial  before  the  justice 
mentioned  in  the  declaration.  The  defendant  asked  the 
Court  to  instruct  the  jury,  that  if  satisfied  that  Degani 
was  not  sworn  on  the  said  trial  described  in  the  declara- 
tion, and  all  the  words  proved  were  spoken  referring  to 
that  trial,  it  was  not  slanderous,  and  they  should  find  for 
the  defendant. 

Held,  that  the  instruction  should  have  been  given. 
If  it  appeared  that  the  words  were  spoken  with  reference 
to  the  trial  described  in  the  declaration,  it  was  a  good  de- 
fence  to  show  that  the  plaintiff  could  not  have  committed 
legal  perjury  on  that  trial. 

Words  charging  perjury  to  have  been  committed  before 
an  officer  not  having  authority  to  administer  oaths,  s,r6£^iC' 
not  actionable,  for  the  reason  that  the  party  could  not  have 
been  legally  sworn.     Oram  v.  Franklin,  5  Blackf.  42. — 
BriU  V.  GUI,  2  Mon.  65.— Clark  v.  Ellis,  2  Blackf.  8. 
The  same  reason  applies  when  he  was  not  sworn  at  all.  (1) 
The  judgment  is  reversed  with  costs.    Cause  remand- 
ed, &c. 
A.  Damson,  for  the  appellant. 
/.  S.  Scobey  and  /.  Ryman,  for  the  appellee. 

(1)  Batxson,  J.,  baring  been  concerned  as  counsel,  was  absent 
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T. 

Tn  Statk. 

Saturday, 
December  31. 


CASES  IN  THE  SUPREME  COURT 

The  Board  of  Trustees  of  the  Coumtt  Semimart  of  Tifr- 
CANOE  Coumtt  t^.  Lockwood. 

ERROR  to  the  Tippecanoe  Court  of  Common  neas. 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
Z.  Bairdy  for  the  plaintifis. 
R.  C.  Gregory  and  H.  W.  Chase^  for  the  defendant. 


Wort  «.  Soott. 


December  31. 


ERROR  to  the  Jackson  Circuit  Court. 

Per  Curiam, — Disseizin.  Recovery  below  by  the  plain- 
tiff. The  trial  was  upon  the  general  issue.  There  ia  ■• 
bill  of  exceptions,  and  no  brief  by  the  plaintiff  in  eiTor. 
We  do  not  know,  and  see  no  reason  why,  the  case  shonU 
be  here.    The  judgment  is  affirmed  with  costs. 

/.  G.  Marshall  for  the  plaintiff. 

H,  P.  Thornton  and  F.  Emerson,  for  the  defendant 


Ledlet  V,  The  State. 

A  party  ezepting  under  s.  325,  p.  112,  vol.  %  R.  S.  1853,  to  the  refusal  of  tke 
Court  to  give  instractions  miked,  must,  bj  himself  or  his  attorney,  sp, 
the  memorandum  "  refused  and  excepted  to  "  written  at  the  dose  of  eK^ 
of  such  instructions. 

Section  325,  p.  112,  Tol.  2,  R.  S.  1852,  applies  only  to  ciyil  eases. 

The  R.  S.  1852  were  not  in  force  in  March,  1853. 

Bxceptions  to  instructions  must,  under  the  practice  prior  to  the  R.  S.  16S9, 
haire  been  taken  at  the  time  they  were  giren,  or  they  weare  unarsilabfe. 


Lu>I.XT 
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APPEAL  from  the  Montgomery  Circuit  Court.  I^ot.  Term, 

Stuart,  J. — Indictment  for  rape,  taken  by  change  of 
venue  from  Tippecanoe  to  Montgomery  county.    Pleas,  not 
guilty  and  former  acquittal.    Trial  by  jury,  verdict  of  Th«  Staw. 
guilty,  motion  for  a  new  trial  overruled,  and  judgment  on  Satur^, 
the  verdict.     The  evidence  is  made  part  of  the  record. 

A  series  of  propositions  in  relation  to  rape,  headed 
**  instructions  asked  by  defendant,"  some  of  them  marked 
im  the  margin  '*  refused,"  and  others  not,  signed  by  de- 
fendant's attorneys,  are  set  out;  and  immediately  follow- 
ing it  is  noted,  that  the  following  instructions  were  given 
in  modification  of  those  asked  by  the  defendant.  Then 
follow  several  legal  propositions  on  the  same  subject, 
signed  by  the  circuit  judge.  The  object  seems  to  have 
been  to  make  up  the  record  under  section  325,  2  vol.  R. 
S.  1852,  page  112.  The  memoranda  at  the  close,  ''re- 
fused and  excepted  to,"  must  be  signed  by  the  party  or 
his  attorney,  to  bring  him  within  the  rule  of  practice  pre- 
scribed in  that  section,  and  relates  to  civil  cases.  For 
criminal  cases,  vide  ibid.  877.  But  the  R.  S.  of  1852  were 
not  in  force  at  the  time  of  the  trial,  March,  1653.  Jones 
V.  Camnsy  at  the  present  term.  (1)  Under  the  old  prac- 
tice, the  presentation  of  the  instructions  is  equally  defec- 
tive. No  exception  appears  to  have  been  taken  to  them 
at  the  time.  They  can  only  be  regarded  as  unnecessarily 
inserted  by  the  clerk  in  the  transcript — forming  no  part  of 
the  record.  The  questions  sought  to  be  raised  by  the  in- 
structions are  not,  therefore,  judicially  before  the  Court. 

The  plea  of  former  acquittal  is  wholly  untenable.  It 
appears  that  Ledley,  prior  to  the  change  of  venue,  had 
been  tried  and  found  guilty  in  the  Tippecanoe  Circuit  Court 
on  the  same  indictment.  At  his  instance  a  new  trial  was 
granted  and  the  venue  changed  to  Montgomery.  There 
the  plea  of  former  acquittal  was  put  in.  The  indictment 
contains  but  one  count.  What  the  plea  means  by  an 
implied  second  count  we  cannot  easily  see.  Had  the  in- 
dictment contained  two  counts,  on  one  of  which  he  had 
been  acquitted  and  on  the  other  convicted,  and  a  new 
trial  had  been  granted,  there  might  have  been  some  plau- 
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NoT^  Jenn,   sibility  in  the  plea.     Bat  as  the  record  appears,  the  plea 
ii  a  nallity,  and  if  the  Court  treated  it  as  such,  no  error 


1853 


^"'      waa  committed. 


T 


TttB  STATfc  The  evidence  is  too  revolting  to  be  detailed.  There 
are  certainly  some  very  strong  facts  against  the  prisoner, 
tending  to  show  his  guilt,  and  from  which  a  jury  might 
draw  such  inference.  The  prosecuting  witness  stands 
wholly  unimpeached,  except  some  discrepancies  between 
her  evidence  on  the  trial  and  that  on  the  preliminary  ex* 
amination,  which  are  to  some  extent  explained.  Other- 
wise, the  defence  did  not  attempt  to  assail  either  her  truth  or 
chastity.  Some  parts  of  her  evidence  seem  improbable,  and 
some  parts  of  her  conduct  are  not  to  be  reconciled  with 
the  vigorous  resistance  of  a  virtuous  female  under  such 
circumstances.  But  that,  too,  b  to  some  extent  explained 
by  her  position  in  the  prisoner's  family.  What  seemed 
contradictory  in  her  several  examinations,  or  inconsistent 
in  her  conduct,  might  have  been  accounted  for  in  the 
minds  of  the  jury  by  that  species  of  moral  duress  which 
the  evidence  tends  to  show  that  the  prisoner  exercised 
over  her.  She  was  young-^-only  sixteen — and  seemingly 
artless,  wholly  inexperienced,  and  by  no  means  intelligent. 
She  came  to  the  county  as  a  member  of  the  prisoner's 
family.  That  was  her  only  home — ^he  and  his  wife  her 
only  friends.  To  every  one  else  she  was  comparatively 
a  stranger.  Her  character  was  imbecile  and  inefficient; 
his  decided  and  impulsive.  Under  such  circumstances 
his  influence  over  her  must  have  been  great.  Her  con- 
duct, therefore,  about  the  time  of  the  alleged  crime  and 
afterwards,  should  not  be  measured  by  any  \ery  high 
standard.  His  house  was  distant  from  others,  resbtance 
to  his  mandates  futile,  she  had  no  friend  with  whom  to 
seek  an  asylum.  Hence,  if  she  did  not  scream  nor  ac- 
tively resist,  nor  ruah  from  his  house  the  moment  he  re- 
leased her,  nor  disclose  the  outrage  to  the  first  person 
she  met,  his  position  and  influence  might  satisfactorily 
account  for  it  in  the  minds  of  the  jury. 

The  evidence  farther  shows  that  she  did  '*  tell  Mrs.  Sheets 
and  Mbs  Sheets  the  first  chance  she  had."    She  also  told 
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Mrs.  Rock.    One  of  these,  Mrs.  Sheets,  was  a  witness  for   ^^'  Term, 

the  defence,  but  no  attempt  was  made  to  impeach  or  con-  t '. — 

tradict  the  prosecutrix.  I*»»i«t 

On  the  subject  of  resistance,  a  recent  writer  says,  that   ThiSiati. 
if  resistance  is  overcome  by  physical  force,  or  her  will 
overpowered  by  the  fear  of  death,  or  by  duress,  the  crime 
is  complete,  though  she  ceased  all  resistance  before  the 
act  itself  was  finally  consummated.     3  Greenl.  Ev.  193. 
She  parts  with  her  virtue  as  a  traveller  with  a  pistol  at 
his  breast  parts  with  his  purse.    In  both  cases  the  will  is 
overpowered.    It  may  be  a  voluntary  muscular  act,  but 
not  a  free-will  act.    They  submit  to  their  fate  against 
their  will,  but  voluntarily  for  fear  of  worse.    Courts  can- 
not fastidiously  expect  every  female  to  prefer  death  to 
violation,  and  her  demeanor  on  such  trying  occasions, 
whether  of  tame  submission  or  active  resistance,  is  a  cir- 
cumstance for  the  jury  to  consider. 

Though  from  the  evidence  we  might  not  have  found  the 
same  verdict  had  we  sat  on  the  jury,  yet  we  do  not  feel 
at  liberty  to  disturb  it.    Weinzorpjlin  v.  The  StaUy  7  Blackf. 
186.    The  jury  saw  the  witnesses  and  the  parties.  They 
have  come  to  a  conclusion  which,  in  our  view  of  the  case, 
is  perhaps  supported  by  the  evidence.    We  are  the  more 
reconciled  to  it,  that  there  have  been  two  verdicts  of 
guilty,  one  in  Tippecanoe  county,  the  other  in  Montgomery; 
and  that  the  circuit  judge  who  presided  at  the  second 
trial  approved  the  conviction  by  overruling  the  motion  for 
a  nevir  trial.    Unless  we  respect  such  verdicts  there  would 
be  little  hope  of  bringing  the  guilty  to  punishment. 
Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 
D.  NeweU  and  E.  A.  Greenlee^  for  the  appellant. 
R.  A.  Megy  N.  B.  Taj/for  and  /.  Cobum,  for  the  state. 

(1)  AnU,  p.  305. 
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Kov.  Term, 
1853. 

OWBLCT 

▼. 
BAftBOUE. 


CASES  IN  THE  SUPREME  COURT 


Saturday, 
JheemherZl. 


Owsley  and  Another  v.  Barbode  and  Others. 

A  bill  praying  for  discoTerj  merely  need  net  be  sworn  to;  b«i  vfaco  the      ' 
complainant  seeks,  in  addition  to  the  discorery,  to  stay  proceedings  is 

•  a  suit  at  law,  be  mast  support  the  allegations  of  the  bill  by  an  affidsTi:      i 
of  their  truth. 

I 

APPEAL  from  the  Marion  Gircnit  Court. 

RoACHE,  J. — Assumpsit  on  a  promissory  note.  Before 
going  into  trial,  the  defendants  below  filed  a  bill  of  dii- 
covery,  in  which,  after  setting  forth  the  facts  constitatiBg 
their  defence,  and  alleging  that  they  knew  of  no  other 
witness  by  whom  they  could  as  well  prove  the  facts,  ther 
prayed  that  proceedings  in  the  cause  should  be  stayed 
until  the  said  plaintiffs  in  the  suit  at  law  should  appear 
and  testify  as  witnesses  in  the  cause. 

On  filing  the  bill  the  defendants  offered  to  give  bond  to 
the  acceptance  of  the  Court,  and  asked  that  the  action  ts 
law  should  be  continued  until  the  witnesses  could  be  pro- 
duced in  Court.  The  Court  refused  to  continue  the  caoae 
unless  the  defendants  would  make  oath  of  the  truth  of 
the  facts  set  forth  in  the  bill  of  discovery.  This  they  re- 
fused to  do,  and  the  Court  proceeded  with  the  trial,  whick 
resulted  in  the  judgment  agiunst  the  defendants  below, 
from  which  this  appeal  is  taken. 

A  bill  praying  for  discovery  merely  need  not  be  swoni 
to.  Mitf.  Eq.  PI.  66.  But  when  the  party  seeks,  in  addi- 
tion to  the  discovery,  to  stay  proceedings  in  a  suit  pend- 
ing at  law,  he  must  support  the  allegations  of  the  bill  by 
an  aflidavit  of  their  truth.  3  Dan.  Ch.  Pr.  1820.—Affl€- 
yard  v.  SeUm,  16  Vesey  228.— Drewry  on  Inj.  876. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 

S.  Major,  for  the  plaintiffs. 

W.  Henderson  and  W.  A.  McKenzie^  for  the  defendant 
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Kov.  Term, 
1858. 


OwBLET  and  Another  t;.  Barbouk  and  Others. 


T. 


APPEAL  from  the  Marum  Circuit  Coart.  Saturday, 


RoAGHE,  J. — The  point  involved  in  this  case  is  the  same, 
and  arises  on  a  similar  state  of  facts  to  that  presented  in 
the  case  of  Owsley  and  Others  v,  Barbour  and  Others,  de- 
cided at  the  present  term,  (1)  and  for  the  reasons  there 
given,  the  judgment  of  the  Court  below  is  affirmed,  with 
1  per  cent,  damages  and  costs. 

8.  Major y  for  the  appellant. 

W.  Henderson  and  W.  A.  McKenzie,  for  the  appellee. 

(1)  Afite,  p.  584. 


December  31. 


Rankin  v.  Harper. 


A  defendant  may  elect  between  claiming  a  set-off  or  recoupment  in  an 
action  brought  against  him,  and  bringing  a  cross  action  for  his  demand. 

If  he  elects  to  bring  the  cross  action,  he  is  bonnd  hj  that  action,  at  least 
till  he  abandims  it  bj  dismiiiaing  his  suit. 

ERROR  to  the  Kosciusko  Circuit  Court.  Saturday, 

^£CtWkhar  31 

Perkins,  J. — Bill  by  Harper  against  Rankin  for  the  fore- 
closure of  a  mortgage.  Rankin  answered  setting  forth 
that  the  mortgage  was  given  to  secure  the  payment  of 
the  last  instalment  of  the  purchase-money  for  the  land 
embraced  by  it ;  that  the  purchase  was  made  by  him  of 
Harper^  on  the  representations  of  the  latter  as  to  quan- 
tity, quality,  &c.;  that  the  representations  were  false,  and 
that  he  was  entitled  to  a  large  deduction,  one  equal  to 
the  balance  due,  from  the  agreed  price,  &c. 
Vol.  IV.— 64 
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KoT.  Term, 
1853. 

OWSLXT 
▼. 

Bakbour. 


Saturday, 
December  Zl, 


Owsley  and  Another  t;.  Barboue  and  Others. 

A  bill  praying  for  discoTefy  merely  need  not  be  sworn  to;  bot  whtm  the 
complftinant  seeks,  in  addition  to  the  discoTery,  to  ataj  proeeedlaft  u 
-  a  suit  at  law,  be  must  support  tbe  allegations  of  the  bill  by  an  afidan: 
of  their  truth. 

APPEAL  from  the  Marion  Circuit  Court. 

RoACHE,  J. — Assumpsit  on  a  promissory  note.  Before 
going  into  trial,  the  defendants  below  filed  a  bill  of  dit- 
covery,  in  which,  after  setting  forth  the  facts  constitatiiig 
their  defence,  and  alleging  that  they  knew  of  no  other 
witness  by  whom  they  could  as  well  prove  the  facts,  tber 
prayed  that  proceedings  in  the  cause  should  be  stayed 
until  the  said  plaintiffs  in  the  suit  at  law  should  appear 
and  testify  as  witnesses  in  the  cause. 

On  filing  the  bill  the  defendants  offered  to  g:ive  bond  to 
the  acceptance  of  the  Court,  and  asked  that  the  action  ai 
law  should  be  continued  until  the  witnesses  could  be  pro- 
duced in  Court.  The  Court  refused  to  continue  tbe  cause 
unless  the  defendants  would  make  oath  of  the  truth  of 
the  facts  set  forth  in  the  bill  of  discovery.  This  they  re- 
fused to  do,  and  the  Court  proceeded  with  the  trial,  whicli 
resulted  in  the  judgment  against  the  defendants  below, 
from  which  this  appeal  is  taken. 

A  bill  praying  for  discovery  merely  need  not  be  swon 
to.  Mitf.  Eq.  PI.  66.  But  when  the  party  seeks,  in  addi- 
tion to  the  discovery,  to  stay  proceedings  in  a  suit  pend- 
ing at  law,  he  must  support  the  allegations  of  the  Ull  by 
an  aflidavit  of  their  truth.  3  Dan.  Ch.  Pr.  1820.-^1^ 
yard  V.  &to«,  16  Vesey  223. — Drewry  on  Inj.  876. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 

8.  Major,  for  the  plaintiffs. 

W.  Henderson  and  W.  A.  McKenxie^  for  the  defendant 
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Kov.  Term, 
18&3. 


Owsley  and  Another  v.  Barbour  and  O.thers.  y^" 

APPEAL  from  the  Marion  Circuit  Court.  Saturday, 

RoACHE,  J. — The  point  involved  in  this  case  is  the  same, 
and  arises  on  a  similar  state  of  facts  to  that  presented  in 
the  case  of  Owsley  and  Others  v.  Barbour  and  Others,  de** 
cided  at  the  present  term,  (1)  and  for  the  reasons  there 
given,  the  judgment  of  the  Court  below  is  affirmed,  with 
1  per  cent,  damages  and  costs. 

8,  MajoTy  for  the  appellant. 

W.  Henderson  and  W.  A,  McKenzie,  for  the  appellee. 

(1)  Ante,  p.  584. 


Rankin  i;.  Harper. 


A  defendant  may  elect  between  claiming  a  set-off  or  recoupment  in  an 
action  brought  against  him,  and  bringing  a  cross  action  for  his  demand. 

If  he  elects  to  bring  the  cross  action,  he  is  1>oand  by  that  action,  at  least 
till  he  abandons  it  by  dismissing  his  suit. 

ERROR  to  the  Eotciusko  Circuit  Court.  Saturday, 

Peekins,  J. — Bill  by  Harper  against  Rankin  for  the  fore- 
closure of  a  mortgage.  Rankin  answered  setting  forth 
that  the  mortgage  was  given  to  secure  the  payment  of 
the  last  instalment  of  the  purchase-money  for  the  land 
embraced  by  it ;  that  the  purchase  was  made  by  him  of 
Harper^  on  the  representations  of  the  latter  as  to  quan- 
tity,  quality,  &c.;  that  the  representations  were  false,  and 
that  he  was  entitled  to  a  large  deduction,  one  equal  to 
the  balance  due,  from  the  agreed  price,  &c. 
Vol.  IV.— 54 
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IToT.  Term,       The  bill  in  the  case  was  filed  in  Mctrch,  1847,  and  die 

*. —  answer  on  the  29th  of  AprU  of  the  same  year. 

fiiUfKDr  rpjj^  plaintiff  replied  by  way  of  a  plea  to  this  answer, 

HAsnou  that  on  the  5th  day  of  AprU^  1847,  the  said  defendant 
commenced  an  action  at  law  against  the  plaintiff  to  re- 
cover damages  for  the  identical  misrepreseDtations,  dec., 
set  up  in  his  answer  to  the  bill  in  this  case,  which  action 
was  still  pending,  &c. 

Depositions  were  on  file,  and  the  whole  canae  seems  to 
have  been  referred  to  the  Court  upon  the  plea,  aa  it  may 
be  called,  to  the  answer.  The  Court  seems  to  have  sus- 
tained the  plea,  excluded  the  defence  set  up  in  the  an- 
swer, and  decreed  for  the  plaintiff  the  amount  of  his  de- 
mand. 

This  was  right.  A  defendant  may  elect  between 
claiming  a  set-off  or  recoupment  in  an  action  brougkt 
against  him,  and  bringing  a  cross  action  for  his  demand. 
He  is  bound  by  his  election,  at  least  till  he  shall  abandon 
it  by  dismissing  his  first  suit.  Here  he  elected  to  bring 
a  cross  action,  and  adhered  to  it  by  continuing  that  ac- 
tion. 

In  Shencood  v.  Hammond^  4  Blackf.  504,  wherein  the 
defendant  sought  to  set  up  in  defence  a  claim  for  which 
he  had  brought  a  cross  action,  the  Court  say : 

^'  Hammond,  by  attempting  to  set  off  his  account  against 
the  demand  of  Shenvood  before  the  justice,  became  a 
quasi  plaintiff;  and  we  must  view  the  question  in  the 
same  light  as  if  he  had  brought  two  actions  in  the  Circoit 
Court  [to  which  the  cause  before  the  justice  had  been  i^ 
pealed]  for  the  same  cause.  The  pendency  of  that  whicli 
was  first  commenced  might  have  been  pleaded  in  abate- 
ment of  the  other;  but  not  e  conver$o.^^ 
This  is  in  point. 

We  have  no  doubt,  on  the  evidence,  that  Raniin  is  en- 
titled to  redress  against  Harper^  but  he  moat  seek  and 
doubtless  will  obtain  it,  through  the  channel  he  selected 
first,  viz.,  his  suit  at  law. 
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Per  Curiam. — ^The  judgment  is  affiimed,  with  1  per  Not.  Term, 
cent,  damages  and  costs.  ' — 

O.  H.  SmUh,  S.  Yandes  and  /.  B.  Chapman,  for  the  ^"^^" 
plaintiff.  Swddai©. 


BEMBRn>GB  and  Another  i>.  Stoddard. 

Action  upon  a  written  agreement  wherebj  the  defendant  agreed  to  deliver 
to  the  plaintiffs  a  specified  quantity  of  mercliantable  shelled  corn,  at 
Lafayette,  within  a  designated  period  and  for  a  specified  price.  Plea,  that 
at  the  time  of  making  the  agreement,  the  plaintifb  agreed  in  writing  with 
the  defendant,  that  in  consideration  that  the  defendant  would  deliver  to 
them  at  Lafayette  said  quantity  of  merchantable  shelled  com,  they  would 
pay  to  the  defendant  said  price  per  bushel,  and  fomish  the  defendant  a 
thresher  to  thresh  the  com,  for  1  cent  a  bushel;  and  that  they  failed  and 
refused,  on  request,  to  fumish  the  thresher,  whereby  the  defendant  was 
disabled  from  performing  his  contract,  Ae,  Held,  that  the  plea  was  suf- 
ficient 

ERROR  to  the  Montgomery  Circuit  Court.  ^*^/?' 

Perkins,  J. — Bembridge  and  Mix  sued  Stoddard  for  the 
breach  of  an  agreement  reading  as  follows : 

'*  Know  all  men  by  these  presents  that  I,  Oren  Stoddard^ 
of  the  county  of  Montgomery  and  state  of  Indiana^  have 
this  day  sold  to  Bembridge  and  MiXy  of  Lafayette,  Tippe* 
canoe  county,  and  state  aforesaid,  fifteen  hundred  bushels 
of  good,  sound,  merchantable  shelled  corn,  to  be  delivered 
in  the  warehouse  of  the  said  Bembridge  and  Mix  in  La- 
fayette,  on  or  before  the  first  day  of  October  next,  for 
which  the  said  Bembridge  and  Mix  do  agree  to  pay  the 
said  Oren  Stoddard  twenty  cents  per  bushel  for  said  fif- 
teen hundred  bushels;  and  the  said  Bembridge  and  Mix 
do  further  agree  to  give  to  the  said  Oren  Stoddard  the 
privilege  of  putting  into  the  warehouse  aforesaid,  two 
thousand  bushels  at  the  same  rate  per  bnshel,  as  witness 
our  hands  and  seals  this  17th  day  of  September^  1846." 


31. 


588 


CASES  IN  THE  SUPREME  COURT 


Not.  Term, 
1853. 

V. 
MoCoSKftT. 


The  defendant  pleaded  that  at  the  time  of  making  eaid 
agreement,  the  plaintiffs  agreed  in  writing  with  the  de- 
fendant, that  in  consideration  that  he  would  deUver  to 
them  at  their  warehouse  in  Lafayette  the  fifteen  hundred 
bushels  of  shelled  corn  above  mentioned,  they,  the  plain- 
tiffs, would  pay  said  defendant  20  cents  a  bushel  therefor, 
and  would  furnish  to  the  defendant  ''  a  thresher  to  threfih 
said  corn  for  one  cent  a  bushel;"  and  that  they  failed  and 
refused,  on  request,  to  furnish  said  thresher,  whereby  the 
defendant  was  disabled  to  perform  his  contract,  &c. 

Demurrer  to  this  plea  overruled,  and  final  judgment 
for  the  defendant. 

The  decision  of  the  Court  below  was  right. 

Taking  the  allegations  in  the  plea  to  be  true  upon  the 
demurrer,  the  furnishing  of  the  thresher  is  shown  to  ha%  e 
been  a  part  of  the  consideration  of  the  sale  of  the  corn,  and 
a  condition  precedent  to  its  delivery.  The  failure  of  the 
plaintiffs  to  perform  that  condition,  excused  the  defendant 
from  performing  his  agreement;  and,  indeed,  probably 
disabled  him  to  make  performance.  See  Coe  v.  Smiik, 
1  Ind.  R.  267. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

H.  8.  Lane  and  8.  C.  WUlson,  for  the  plaintiffs. 

/.  E.  McDonald  and  H.  E.  Carter,  for  the  defendant 


Rush  v.  MoCoskkt  and  Another. 


Saturday, 
December  31. 


The  Sopreme  Court  irDl  not  distarb  the  finding  of  a  jaiy  where  the  «fi- 
dence  is  conflicting. 

ERROR  to  the  8t.  Joseph  Cmsuit  Court. 
Perk^s,  J. — Debt  by  Rush  the  payee,  against  MeCoshj 
and  another,  the  makers  of  a  promissory  note. 
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Pleas,  1.  NU  debet.    2.  That  the  note  was  given  to  the   ^oy.  Term. 

payee  upon  an  agreement  whereby  he  undertook,  for  that '. — 

sum,  to  furnish  RtLsh^  one  of  the  makers,  a  conveyance    ^°*  ^State 
and  support  for  and  during  a  journey  to  California;  that     Vouall. 
he  did  not  furnish  them,  and  that,  therefore,  the  conside- 
ration of  the  note  had  failed. 

Replication  to  this  second  plea,  that  the  consideration 
of  the  note  had  not  failed,  &c. 

Jury  trial,  verdict  for  the  defendants,  motion  for  a  new 
trial  overruled,  and  final  judgment  on  the  verdict. 

The  instructions  of  the  Court  are  not  upon  the  record. 
The  evidence  appears  in  the  transcript.  It  all  went  to 
the  jury  without  objection ;  and  the  only  question,  there-  ' 
fore,  that  can  be  here  raised  in  regard  to  it  is,  whether 
the  verdict  is  sustained  by  it;  in  other  words,  whether  the 
Court  below  erred  in  refusing  to  grant  a  new  trial  on  the 
weight  of  the  evidence. 

It  is  conflicting,  and,  hence,  was  for  the  jury  alone  to 
reconcile  and  weigh.  The  cause,  therefore,  must  go  off 
our  docket  under  the  formula  that  every  term  accompanies 
so  many  that  are  improperly  placed  upon  it,  in  a  like 
fate :  '^  In  such  a  case  we  cannot  disturb  the  finding  of 
the  jury.  The  judgment  below  is  afiirmed  with  costs,  to 
be  certified." 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  A.  Liston,  for  the  plaintiff. 

E.  B,  Crocker^  for  the  defendants. 


The  Statb  v.  Voshall  and  Others. 

An  indictment  for  a  riot,  after  describing  the  time  and  place  of  the  com- 
mission of  the  offence  presented,  charged  that  A,  B.,  C.  D„  and  B.  P. 
riotoaslj,  routously  and  nnlawAiUj  gathered  and  assembled  together, 
and  then  and  there  did  riotoaslj,  dkc,  make  a  great  noise,  tamalt  and 
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Not.  Teno, 
1858. 

Tn  Statb 

T. 
VotBAIX. 


difttaibanee,  to  the  terror  of  the  citixcns*  Ac.,  coatnuy,  Ac.    Hdd,  that 
the  words  were  sufficiently  descriptive  of  a  riot. 
The  day  and  year  when  an  offence  is  charged  in  an  indictment  to  hare 
been  committed,  should  be  expressed  in  the  indictment  at  full  length, 
and  not  in  figures. 


i>ecMi6er  31. 


ERROR  to  the  Ripley  Circoit  Court. 

Davison^  J. — Indictment  for  a  riot.  The  indictment 
charges  that  the  grand  jm-ors  empannelled  and  sworn  in 
the  RipUjf  Circuit  Court  to  inquire  in  and  for  the  body  of 
the  county  of  Ripley ^  upon  their  oath  present  that  on  the 
20th  day  of  AuguMtj  in  the  year  1850,  at  the  county  afore- 
said, Frank  Jcbe^  John  Murphy  and  James  P.  Vosludl  riot- 
ously, routously  and  unlawfully  gathered  and  assembled 
together,  and  then  and  there  did  riotously,  &c.,  make  a 
great  noise,  tumult  and  disturbance,  to  the  terror  of  the 
citizens,  di&e.,  contrary,  &c. 

Upon  the  defendants'  motion,  the  indictment  was 
quashed.  It  is  contended  that  no  offence  against  the 
statute  is  charged  in  the  indictment.  We  are  not  of  that 
opinion.  The  charge  is,  that  "  the  defendants  assembled," 
&c.,  '*  and  then  and  there  made  a  great  noise,  tumult  and 
disorder,  to  the  terror  of  the  citizens,"  &c.  This  suffi- 
ciently describes  an  unlawful  act  of  violence  done  to  the 
terror  of  the  citizens,  which  is  obviously  a  riot.  Bankits 
V.  The  State,  ante,  p.  114. 

But  there  is  one  objection  to  the  indictment  which  must 
prevail.  The  date  of  the  commission  of  the  offence  is 
set  out  in  figures.  '*  The  day  and  year  when  an  offence 
is  charged  in  an  indictment  to  have  been  committed, 
should  be  expressed  in  the  indictment  in  full  length,  and 
not  in  figures."    Finch  v.  The  State,  6  Blackf.  533. 

Per  Curiam. — The  judgment  is  affirmed. 

R.  A.  Riley,  N.  B.  Taylor  and  /.  Cobum,  for  the  state. 

/.  W.  Gordon,  for  the  defendants. 
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^  Nov.  Term, 

1853. 


Major  and  Another  v.  McLester.  Hajok 


149    638 


The  plaintiffs  sued  the  defendant  upon  a  special  agreement,  and  also 
upon  a  quantum  meruit,  for  seryices  rendered  by  them  as  attorneys  at 
law.  The  evidence  showed  that  the  plamtifb  had  agreed  with  the  de- 
fendant to  commence  and  prosecute  a  suit  for  her  to  set  aside  a  deed  eze- 
euted  by  her  to  one  A.,  and  that  if  the  deed  should  be  set  aside  she  was 
to  pay  them  for  their  services  150  dollars,  but  if  it  should  not  be  set 
aside,  she  was  not  bound  to  pay  them  anything.  The  plaintiffs  had  ac- 
cordingly commenced  and  prosecuted  the  suit,  and  the  Oourt  upon  the 
final  hearing  set  aside  the  deed  as  to  part  of  the  property  conveyed  by  it, 
but  confirmed  it  as  to  the  residue.  Held,  that  the  defendants  could  not 
recover  anything  on  a  couut  upon  the  special  sgreement;  but  that, 
upon  the  quantum  meruit,  the  plaintiffs  were  entitled  to  recover  an 
amount  equal  to  the  benefit  received  by  the  defendant  firom  their  ser- 
vices, not  exceed!  Dg  the  sum  agreed  upon  for  an  entire  performance  of 
the  contract 

ERROR  to  the  Dearborn  Circuit  Court.  5^*^' . 

Davison,  J. — ^Assumpsit  by  the  plaintiffs  in  error  against 
the  defendant  for  services  rendered  by  them  as  attorneys 
at  law.  The  declaration  contains  three  counts — a  count 
upon  a  special  contract,  on  a  quantum  meruit^  and  upon 
an  account  stated.    Plea,  Tum  assumpsU. 

The  cause  was  submitted  to  the  Court  by  consent.  The 
Court  found  for  the  defendant.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  finding  of  the  Court. 

The  evidence  is  set  out  in  the  record.  It  shows  that  it 
was  agreed  between  the  plaintiffs  and  the  defendant  that 
they  were  to  commence  and  prosecute,  in  her  behalf,  a 
suit  in  chancery.  The  object  of  the  suit  was  to  set  aside 
a  deed  executed  by  her  to  one  Susan  Ward.  The  agree- 
ment stipulates  that  if  said  deed  was  s^t  aside,  for  their 
services  in  this  suit  she  was  to  pay  them  150  dollars;  but 
if  it  was  not  set  aside,  she  was  not  bound  to  pay  them 
anything.  The  proof  was,  that  pursuant  to  said  agree- 
ment, they  commenced  and  prosecuted  such  suit  to  final 
decree  in  the  Circuit  Court  and  final  decision  in  the  Su- 
preme Court;  that  the  deed,  as  to  part  of  the  property 
which  it  conveyed,  was  set  aside,  but  confirmed  as  to  the 
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Not.  Term,   residue.     The  value  of  the  land  recovered  by  the  suit 

— was  400  dollars;  the  remainder,  as  to  which  the  deed  was 

^^^  sustained,  was  worth  700  dollars.  The  defendant  is  in 
McLnm.  the  use  and  possession  of  the  premises,  and  the  services 
of  the  plaintiffs,  in  the  prosecution  of  the  suit,  were  rea- 
sonably worth  75  dollars. 

The  avoidance  of  the  deed  to  Susan  Ward  was  evi- 
dently a  condition  precedent.  Until  that  act  was  done^ 
the  plaintiffs  could  not  recover  for  their  services  the  sum 
stipulated  in  the  agreement.  The  deed  in  part  was  set 
aside,  but  that  was  not  a  performance  of  the  condition. 
*'  An  agreement  must  be  performed  according  to  its  terms 
as  understood  and  assented  to  by  the  parties."  Story  on 
Cont.  404.  The  expressions  used  in  the  contract,  viz., 
*'if  the  deed  was  set  aside,"  must  be  construed  to  mean 
the  avoidance  of  the  whole  deed.  This  was  the  plain 
and  obvious  intention  of  the  parties.  It  follows  that 
there  can  be  no  recovery  on  the  special  count. 

But  it  is  said  that  the  plaintiffs  are  entitled,  on  the 
quantum  meruit,  to  recover  an  amount  equal  to  the  benefit 
received  by  the  defendant  from  their  services,  not,  how- 
ever, to  exceed  the  amount  agreed  on  for  an  entire  per- 
formance of  the  contract.  This  position  is  well  taken. 
It  is  in  accordance  with  the  principle  laid  down  in  Lomax 
T.  Bailey,  7  Blackf.  509,  and  adhered  to  by  repeated  ad- 
judications of  this  Court.  It  is  thus  stated:  "  Where  one 
one  party  to  a  special  entire  contract  has  not  complied 
with  its  terms,  but  professing  to  act  under  it,  has  done 
for  or  delivered  to  the  other  party  something  of  value 
which  he  has  accepted,  no  action  will  lie  on  that  contract 
for  the  work  done  or  thing  delivered ;  but  the  party  who 
has  been  thus  benefited  by  the  labor  or  property  of  the 
other,  shall  be  responsible  on  an  implied  promise  arising 
from  the  circumstances,  to  the  extent  of  the  value  re- 
ceived by  him."  In  the  case  before  us,  the  plaintiffs 
acted  under  the  special  contract.  Their  advices  were  of 
substantial  benefit  to  the  defendant.  She  recovered  real 
estate  worth,  at  least,  400  dollars,  and  is  in  the  possession 
and  use  of  it.     Under  the  circumstances  of  this  case,  it 
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would  be  nqjast  that  she  should  enjoy  property  acquired  ^o^-  Tenn, 

by  their  services,  without  rendering  a  compensation.  — 1 — 

We  think  that  the  plaintiffs,  under  the  count  upon  a  H^" 

quantum  meruit^  are  entitled  to  recover.    Coe  v.  Smith,  Ad-  MoGiLPtir. 
ministrator,  ante,  p.  79. 

Pel''  Curiam. — The  jadgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

jD.  jS.  Mcgar  and  A.  Brower,  for  the  plaintiffs. 

JS.  Dumonty  for  the  defendant. 


HussEY  V.  McGiLFiir. 


Jhember  31. 


A  motion  was  made  in  the  Oircnit  Conrt  prior  to  the  act  of  1851,  to  sup- 
press depositions,  ssd  oYemiled;  bat  the  objection  relied  upon  was  not 
shown  bj  the  record.  Hdd,  that  it  must  be  presumed  that  no  objection 
was  pointed  out,  and,  hence,  that  the  ruling  of  the  Court  was  right 

APPEAL  from  the  Hendricks  Circuit  Court.  Saturdmf, 

Stuaet,  J. — Assumpsit  on  an  agreement  between  ffux^g^ 
and  McGilpin,  that  the  former  should  deliver  to  the  latter, 
at  Hussej/'s  farm,  one  hundred  head  of  steers,  weighing  not 
less  than  one  thousand  two  hundred  pounds  each  on  foot, 
at  1  dollar  and  75  cents  per  hundred  pounds.  McOUpin 
advanced  50  dollars  to  Hussey  on  the  contract.  Plea,  the 
general  issue,  and,  as  to  the  50  dollars,  a  tender.  The 
cause  was  submitted  to  a  jury ;  verdict  and  judgment  fcMT 
the  plaintiff  below.  A  motion  for  a  new  trial  was  over* 
ruled ;  but  the  bill  of  exceptions  does  not  profess  to  set 
out  all  the  evidence. 

Several  objections  are  urged  by  counsel  for  Htusey.  It 
is  said  the  motion  to  suppress  depositions  was  erroneously 
overruled.  The  ground  of  objection  relied  upon  in  the 
Circuit  Court  not  being  shown  by  the  record,  we  must 
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Not.  Terra,   presame  that  there  was  none  pointed  out,  and  so,  that  the 

'- —  ruling  of  the  Circuit  Court  was  correct.     Camden  v.  Do- 

remus,  3  How.  R.  5lb.— Parker  v.  The  SUUe,  8  Blackf.  292. 
The  trial  was  prior  to  the  statute  of  185(^-^1. 

The  instructions  given  are  complained  of.  But  where 
the  record  does  not  set  out  the  evidence,  and  die  instruc- 
tions given  would,  under  any  presumed  state  of  facts,  be 
correct,  the  judgment  will  not  be  reversed.  C6UU  v. 
Bowen,  8  Blackf.  262. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 

H.  Brown  and  C.  C.  Nave^  for  the  appellant. 

/.  S.  Harvey^  for  the  appellee. 


Saturday^ 
December  31. 


Nbal  and  Others  v.  Pressell  and  Another. 

When  land  of  a  judgmeat-debtor  is  sold  at  sheriff's  sale  to  satiafj  the 
jadgment,  the  record  is  constructive  notice  of  all  the  proceedings  under 
the  judgment. 

A  judgment-debtor  whose  land  was  levied  upon  by  an  execution,  procuied 
a  third  person  to  bid  off  the  land  at  the  sheriff's  sale,  with  a  privilege  to 
him  to  redeem,  ifec,  and  afterwards  continued  in  possession.  Held,  that 
his  possession  was  not  adverse  as  to  the  purchaser. 

APPEAL  from  the  Marion  Circuit  Court. 

Stuabt,  J. — Andrews  filed  his  bill  in  chancery  against 
Neal  and  Preudl^  alleging  that  in  1840  one  Or^g  had 
recovered  a  judgment  at  law  in  the  Marion  Circuit  Court 
against  Pressell  for  57  dollars  and  28  cents,  on  the  trans* 
cript  of  a  justice,  and  execution  awarded  accordingly, 
which  was  levied  on  part  of  lot  7  in  square  28  in  Indian- 
apolis, as  the  property  of  Pressell.  On  the  morning  of 
the  sale,  Pressell  agreed  with  the  defendant  HarlaUy  that 
he  should  bid  oflfthe  property  at  sheriff's  sale  for  110  dol- 
lars, and  Pressell  would,  in  a  given  time,  redeem,  &c. 
Harlan  purchased  accordingly  and  received  a  deed,  and 
afterwards  conveyed  to  Andrews,  with  a  full  knowledge 
on  the  part  of  Andrews  of  all  the  facts.    Subsequently 
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Thx  Statb 

V. 

WAnoir. 


PresseB  conveyed  to  Neal  with  constructive  knowledge,  at   Nov.  Term, 
least,  on  the  part  of  Nealy  of  the  several  matters  of  re- 
cord, judgment,  execution,  sheriflf's  sale,  &c. 

It  should  be  further  stated  that  Pressdl  tendered  the 
money  in  due  time  to  Harlan  and  demanded  a  deed;  and 
that  Pressell  was  in  possession  at  the  time  of  the  sheriff's 
sale,  and  so  continued  for  some  time  thereafter. 

These  are  the  material  facts  of  the  case  as  gathered 
from  the  whole  record. 

The  bill  prays  that  Neal  may  be  eivioined  from  further 
prosecuting  his  action  of  ejectment,  &c.,  and  that  the 
deed  to  Neal  be  set  aside,  &c.  The  decree  of  the  Court 
is,  that  Harlan*s  deed  be  set  aside,  and  that  Andrews  have 
a  lien  on  the  lot  for  110  dollars  and  interest. 

It  is  claimed  that  Neal  was  an  innocent  purchaser,  dz;o. 
The  record  was  constructive  notice  of  all  the  proceedings 
under  the  judgment. 

It  is  further  claimed  that  Harlan  was  a  mere  trustee, 
&c.  That  is  just  what  the  decree  has  substantially  made 
him  in  the  person  of  Andrews  his  vendee  with  notice. 
7  Blackf.  249.-4  id.  383. 

The  possession  of  Pressell  is  claimed  as  adverse.  That 
position  is  untenable.     6  Blackf.  527. — 2  Ind.  R.  17. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

J.  L.  Ketchaniy  for  the  appellants. 

H.  O'Neal^  for  the  appellees. 


The  State  v.  Watson. 


Section  9  of  chapter  71  of  the  R.  S.  1843,  does  not  make  it  penal  to  issue 
or  pat  in  circulation  as  a  circulating  medium,  or  substitute  for  bank 
notes,  bills  containing  a  promise  to  pay  a  snm  of  money  in  bank  notes. 
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Nov.  Term, 
1853. 

Tn  Statb 

T. 

Watbow. 

Saturday, 
December  31. 


ERROR  to  the  Vigo  Circuit  Court. 

RoACHE,  J. — Indictment  against  Watson  for  issuing  azul 
putting;  in  circulation  his  individual  bills,  designed  to  be 
used  as  a  substitute  for  bank  notes  and  as  a  circulating 
medium. 

The  same  facts  are  variously  stated  in  five  several 
counts.  The  bills  are  alleged  to  have  been  of  the  deno- 
minations of  one,  two  and  three  dollars,  and  to  have  beoi 
"  in  the  form  of  a  promise  to  pay  to  /.  MarshaB  or  bearer, 
on  demand,  in  Indiana,  Ittinoist,  or  Ohio  hank  notes,'^  &c 

The  Circuit  Court  quashed  the  indictment,  on  the  grouiid 
that  the  statute  only  applies  to  bills  importing  a  promise 
to  pay  money,  and  that  as  the  bills  described  promised 
payment  of  an  article  other  than  money,  to-wit,  in  bank 
bills,  which  are  not  money,  they  were  not  such  *' bills'^  as 
were  prohibited  by  the  statute,  and  it  was  consequently 
no  violation  of  the  statute  to  issue  them. 

The  act  on  which  this  indictment  is  predicated — sec  3, 
c.  71,  R.  S.  1843.  p.  1042— makes  it  penal  '^to  issue  or 
put  in  circulation  any  bills,  certificates  or  receipts  de- 
signed to  be  used  as  a  circulating  medium,  or  as  a  sub- 
stitute for  bank  notes  as  above  specified." 

In  order  to  determine  the  sense  in  which  the  term  "bills'' 
is  u»ed  in  the  third  section,  it  is  necessary  to  examine  the 
preceding  sections  of  the  act  to  which  reference  is  made. 

The  first  section  satisfactorily  explains  the  meaning  of 
the  words.     It  enacts — 

That  all  bills,  &:c.,  issued  by  any  individual,  &c.,  '^ either 
in  the  form  of  certificates  or  receipts  for  the  deposit  of 
money,  or  of  promises  to  pay  the  bearer,  or  any  specific 
person  any  sum  whatever,  for  the  purpose  of  being  used 
as  a  circulating  medium,  or  as  a  substitute  for  bank  notes, 
shall  be  deemed  as  fraudulent  and  absolutely  voidJ' 

The  third  section  makes  it  penal  to  issue  bills  which  in 
the  first  section  are  declared  void. 

The  bills  described  in  the  first  section  are  only  those 
for  the  payment  of  money.  The  language  will  admit  of 
no  other  construction.  Bank  bills  are  not  money.  The 
bills  set  out  in  the  indictment  are  not  for  the  payment  of 
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money,  but  for  specified  sums  payable  in  the  notes  of  ^^^-  Term, 

various  banks.    The  holder  eonld  not  require  of  WeUsan  '. — 

money  upon  them.  Holtwlaw 

If  the  legislature  had  wished  to  prohibit  the  issue  and  Thb  Stam. 
circulation  of  bills  payable  in  articles  of  value  other  than 
money,  we  must  presume  they  would  have  employed 
language  substantially  importing  such  intention.  The 
terms  of  this  act  limit  the  offence  clearly  to  the  issue  of 
bills  for  the  payment  of  money,  and  the  known  rules  of 
construction  preclude  the  giving  it  an  interpretation  be- 
yond the  plain  purport  of  the  language. 

JPer  Cutiam. — The  judgment  is  affirmed. 

C.  Crufly  for  the  state. 

W.  D.  Griswdd^  for  the  defendant. 


HoLTZCLAW  V.  The  State. 


An  examining  magistrate  could  require  two  or  more  persons  to  enter  into 
a  joint  recognisance  to  appear  and  answer  to  an  indictment  for  murder, 
wben  the  law  authorized  a  joint  trial  of  persons  charged  with  being 
jointly  concerned  in  the  commission  of  that  crime. 

ERROR  to  the  Jefferson  Circuit  Court.  Sfnurday, 

Deeemher  31 
Perkins,  J. — Scire  facias  on  a  forfeited  recognizance. 

Pleas,  1.   Nid  tiel  record.    2.  *'That  before  entering 

into  said  recognizance,  the  said  Eli  Holtzclaw,  Thomas 

HoUzclaw,  Henry  Hdtzclaw^  senior,  and  Henry  Hohzclaw 

junior,  were  arrested  upon  a  warrant  issued  by  Milton 

Stapp,  mayor  and  justice  as  aforesaid,  to- wit,  on  the  10th 

day  oi  June^  1851,  upon  a  charge  of  murder,  and  were 

then  and  there  tried  upon  said  charge  before  said  mayor, 

who  then  and  there  found  the  said  Herny  Hdizclawj  junior^ 

Thomas  Hcitzclaw  and  Eli  Hdtzclaw  guilty  of  said  charge, 
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Not.  Term,   and  held  them  to  bail  in  the  joint  sum  of  5,000  dollars  to 

'. appear  at  said  next  term  of  said  Jeferson  Circuit  Court 

HoracLAw  ^^  answer  to  said  charge;  and  said  iSto/p,  mayor,  then 
Tbb  Stati.  and  there  required  said  Henrys  Thomas  and  Eli  to  enter 
into  a  joint  bond  for  their,  and  each  of  their,  appearance 
as  aforesaid  in  said  penalty,  with  security;  whereupon 
said  ThamaSy  Eli  and  Henry^  with  their  said  security,  to 
obtain  their  release  from  the  custody  of  the  said  officers 
of  the  law,  did  enter  into  said  recognizance,  as  they  were 
compelled  to  ip^ 

The  third  plea  was  substantially  like  the  second. 

Demurrers  were  sustained  to  the  second  and  third  pleas. 
The  issue  on  the  first  was  tried.    Judgment  for  the  state. 

The  ground  of  objection  taken  by  the  plaintiffs  in  error 
is,  that  the  recognizance  is  invalid  because  a  joint  one, 
against  their  consent.  In  other  words,  they  contend  that 
the  Court  could  not  require  them  to  enter  into  a  joint  re- 
cognizance. 

No  authority  is  cited  to  sustain  the  position,  and  none 
has  fallen  under  our  notice. 

The  defendants  below,  the  plaintiffs  in  error,  were 
charged  with,  and  found  guilty  of,  the  joint  commission 
of  murder.  If  jointly  indicted,  the  Court  might,  as  the 
law  then  stood,  require  them  to  be  tried  jointly,  and, 
hence,  we  see  no  good  reason  why  they  should  not  be  re- 
quired by  the  examining  magistrate  to  enter  into  a  joint 
obligation  to  appear  for  such  trial. 

We  have  seen  no  authority  on  the  point. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  (?.  Marshall,  for  the  plaintiff. 

/.  W.  Chapman,  for  the  state. 
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Not.  Term, 
RoSENBAUM  V.  ThB  StATE.  I^^^' 

RonNBAUM 

The  act  to  regulate  the  retailing  of  spiriinoas  liquors,  Ac,  approved  March  ▼•  l  4'6fl0 

4, 1853,  does  not  prescribe  any  penalty  for  selling  spiritnous  liquors  on    *"*  Staw.       [|84     8«: 
Sunday. 

Crimes  and  misdemeanors,  in  this  state,  must  be  defined,  and  the  punish- 
ment therefor  fixed,  by  statute,  and  not  otherwise. 

APPEAL  from  the  Dearborn  Court  of  Common  Pleas.     Satwrday, 

Stua&t,  J. — It  is  charged  that  the  appellant,  being  a 
licensed  grocer,  &c.,  sold  spiritaous  liquors  on  Sundajf. 
Motion  to  quash  the  information  overruled.  Plea  of 
guilty,  and  judgment  accordingly. 

The  same  defect  exists  in  this  case  as  in  Divine  v.  Hie 
State  at  the  last  term,  (1)  and  the  plea  operates  here  as  the 
evidence  did  in  Hare  v.  The  State  (2)  to  cure  that  defect. 

Perhaps  the  same  doctrine  might  be  beneficially  carried 
still  further.  It  may  be  doubtful  whether  by  the  plea  the 
defendant  has  not  shown  affirmatively  that  he  is  not 
within  any  of  the  provisoes  or  exceptions  in  the  statute. 
The  plea  admits  that  he  has  violated  its  substantive  pro- 
visions. For  the  Courts  to  presume  in  his  favor  in  the 
face  of  his  own  admissions,  might  look  too  much  like  sub- 
tlety. The  whole  record  must  be  taken  together;  and  it 
does  not  appear  that  the  courts  should  presume  against 
anything  which  the  record  affirmatively  discloses.  How- 
ever, we  reserve  that  point  for  future  consideration. 

If  there  were  any  unfairness  in  procuring  the  plea  of 
guilty,  that  would  present  another  question. 

On  the  other  hand,  there  is  nothing  in  the  revision  that 
we  are  aware  of,  and  surely  no  consideration  of  sound 
policy,  which  should  induce  the  courts  to  relax  the  strict- 
ness required  in  all  the  substantials  of  criminal  pleading 
and  evidence.  Any  other  rule  would  be  pernicious  in  its 
tendency.  The  harmless  decision  of  to-day  becomes  the 
dangerous  precedent  of  to-morrow.  The  people  have  no 
better  security  than  in  holding  the  officers  of  the  state  to 
a  reasonable  degree  of  care,  precision,  and  certainty  in 
prosecuting  the  citizen  for  a  violation  of  the  law. 

Thus  regarded,  there  is  a  fatal  defect  for  which  the  in- 
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Not.  T«mi,   formation  should  have  been  quashed.    By  the  sixth  sec- 

• —  tion  it  is  provided  that  a  license  granted  under  the  pro- 

BomBAux  yigiQns  of  the  first  section  shall  not  authorize  the  sale  of 
Tn  Statb.  spirituous  liquors  on  Sunday.  By  the  fifth  section  the 
penalty  only  applies  to  a  violation  of  the  preceding  sec- 
tions. On  the  well-known  principle  of  strict  construction 
applicable  to  penal  statutes,  we  cannot  extend  this  penalty 
to  the  subsequent  sections,  though  this  rule  seems  to  be 
modified  by  the  R.  S.  of  1852.  The  subsequent  penaldes 
are  all  applied  to  specific  cases,  and  do  not  extend  to  the 
sixth  section.  We  cannot  seek  a  penalty  in  other  statutes 
on  the  same  subject,  for  they  are  all  repealed  by  the  nine- 
teenth section.  Nor  can  we  fall  back  on  the  common 
law;  for  crimes  and  misdemeanors  must  be  defined,  and 
the  punishment  therefor  fixed,  by  statute,  and  ''  not  other- 
wise." R.  S.  1852,  vol.  1,  c.  61,  s.  2.  The  matter  then, 
in  brief,  stands  thus :  The  sixth  section  points  out  an  of- 
fence, but  there  is  no  statutory  penalty  attached  to  it,  and 
under  our  laws  there  can  be  no  other  penalty.  As  noth- 
ing can  be  taken  by  intendment,  it  is  a  casus  omissus  of 
which  neither  the  responsibility  nor  the  remedy  rests  with 
the  judiciary. 

It  is  suggested  by  counsel  that  retailing  on  Sunday  may 
perhaps  be  a  breach  of  the  bond ;  and  it  might  be  fur- 
ther suggested  that  perhaps  the  off*ender  might  be  liable 
under  the  ninth  section  for  a  nuisance.  But  as  these 
questions  are  not  judicially  before  us,  we  cannot  speak 
"  with  authority." 

In  the  form  the  charge  is  made,  it  is  clearly  unautho- 
rized, and  should  have  been  quashed. 

Per  Curiam. — The  judgment  is  reversed.    Cause  re 
manded,  &c. 

/.  Rymauy  for  the  appellant. 

E.  Dummty  for  the  state. 

(1)  AnU,  p.  240.— (2)  AnU,  p.  241. 

(3)  The  judgments  in  three  other  cases  of  Ronenhaum  y.  Tkt  State  were 
reYersed,  on  this  day,  for  the  reasons  given  in  this  case. 
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Kor.  Term, 
_ 1853. 

Brutton  v.  The  State. 

The  law  in  relation  to  exceptions  in  a  statute  is,  that  if  the  ezeeption  be 
contained  in  a  subsequent  clause  or  statute,  it  is  matter  of  defence,  and 
need  not  be  negatived  in  the  information;  but  if  it  be  closely  connected 
-with  the  enacting  clause,  or  if  it  be  in  the  same  clause  of  the  act  which 
creates  an  offence,  it  is  necessary  to  show  bj  negatire  averment  that  the 
defendant  is  not  within  the  exception. 

An  information  under  the  first  section  of  the  liquor  act  of  1853,  for  retail- 
ing spirituous  liquor  without  license,  did  not  aver  that  the  liquor  was 
not  sold  for  sacramental,  mechanical,  chemical,  medicinsl,  or  culinary 
purposes.    Held,  that  the  information  was  bad  on  motion  to  quash. 

Au  information  for  retailing  spirituous  liquor  should  state  the  price  for 
which  the  liquor  was  sold. 

An  information  for  retailing  under  the  liquor  act  of  1853,  stated  that  the 
defendant  sold  less  than  a  gallon,  without  otherwise  specifying  the 
quantity.    Held,  that  the  information  was  bad,  on  motion  to  quash. 

APPEAL  from  the  Dearborn  Court  of  Common  Pleas.     Saturday, 
Stuart,  J. — It  is  charged  that  Bruiton  sold  liquor  with- 
out license.    Motion  to  quash  overruled.    Trial  and  judg- 
ment for  the  state. 

It  is  objected  to  the  information  that  it  does  not  nega- 
tive the  exception  in  the  first  section  of  the  act  of  1853 
as  to  the  sale  of  liquor  for  sacramental,  mechanical,  che- 
mical, medicinal  and  culinary  purposes.  The  law  in  re- 
lation to  exceptions  in  a  statute  is  well  settled.  If  the 
exception  be  contained  in  a  subsequent  clause  or  statute, 
it  is  matter  of  defence  and  need  not  be  negatived  in  the 
information.  Thus  the  statute  of  1  Elizabethy  c.  2,  pun- 
ishing abs.ence  from  church,  the  party  "  having  no  rea- 
sonable excuse,'^  &c.,  it  is  not  necessary  to  aver  in  the 
indictment  that  he  had  no  reasonable  excuse  for  his  ab- 
sence :  the  matter  of  excuse  comes  from  the  defendant. 
I  Chitty  Crim.  L.  283. — Arch.  48-9.  But  according  to 
the  same  authorities,  if  the  exception  be  closely  connected 
with  the  enacting  clause,  or  if  it  be  in  the  same  clause  of 
the  act  which  creates  the  offence,  it  is  necessary  to  show 
by  negative  averment  that  the  defendant  is  not  within  the 
exception.  The  position  of  the  exception  in  the  statute 
Vol.  IV.— 55 
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Not.  Tarm,   under  consideration  is  clearly  within  the  rule  requiring 
—         —  the  negative  averment. 

Bftvnoir         ijij^^  exactness  in  criminal  pleadings  is  not  an  idle 
Tbb  Statb.    technicality.    But  on  the  contrary,  it  is  a  safe  and  salu- 
tary public  policy  deduced  from  experience  and  supported 
by  the  weightiest  reasons.    Rosenbaum  v.  The  States  ante, 
p.  509. 

This  information  is  also  defective  in  that  it  does  not 
allege  any  price  or  any  quantity  of  liquor  sold.  To  aver 
a  sale  of  less  than  a  gallon,  without  specifying  the  sum 
and  the  quantity,  is  inverting  the  pleadings  and  alleging 
conclusions  instead  of  facts.  Dwine  v.  The  StatCy  aiUe, 
p.  240. 

Per  Curiam. — The  judgment  is  reversed.    Cause  re- 
manded, &c.  (1) 
/.  Rymariy  for  the  appellant. 
E.  Dumont,  for  the  state. 

(1)  The  judgments  in  seven  other  esses  of  Brutton  t.  The  StmUwete 
affirmed,  on  this  day,  for  the  reasons  given  in  this  case. 


,4  flg  Beutton  v.  The  State. 

1484TO 

The  defendant  was  convicted  for  retailing,  under  the  first  section  of  the 
liquor  act  of  1853,  neither  the  affidavit  nor  the  information  alleging  that 
the  liquor  was  add  for  mechanical,  medicinal,  or  culinary,  Ac.,  pur- 
poses. That  section  provides  that  no  person  shall  retail  spirituous  li- 
quors, except  for  sacramental,  mechanical,  chemical,  medicinal,  or  culi- 
nary purposes,  without  filing  with  the  auditor  his  bond,  Ac.  Held,  that 
the  conviction  was  wrong. 

Saturday,  APPEAL  from  the  Dearborn  Court  of  Common  Pleas. 

December  31.       PjaKiNS,  J. — ^Prosecution  for  retailing  widiout  license, 
under  the  liquor  act  of  1858.    Conviction  below. 
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Neither  the  affidavit  nor  the  information  negatives  that   ^**^^^?™' 

the  liquor  was'sold  for  mechanical,  medicinal,  or  culinary, '- — 

&c.,  purposes.     The  section  of  said  liquor  act  which  pro-  y^^ 

hibits  retailing,  provides  "  that  no  person  shall  retail  spi-    Th«  Staw. 
rituous  liquors,  except  for  sacramental,  mechanical,  che- 
mical, medicinal  or  culinary  purposes,"  <^  without  filing 
with  the  auditor  his  bond,"  &c. 

The  exception,  which  is  very  comprehensive,  is  con- 
tained, it  will  be  observed,  in  the  body  of  the  prohibitory 
section ;  and  there  is  no  rule  better  settled  than  that  in 
sach  cases  the  indictment,  information,  or  complaint  most 
negative  it. 

This  rule  is  too  familiar  to  the  profession  to  require  a 
citation  of  authorities  to  prove  its  existence.  See  Chit. 
Grim.  Law,  vol.  1,  p.  284.  And  Mr.  Chitly  remarks,  same 
page,  that  in  prosecutions  upon  penal  statutes  much 
greater  strictness  is  required  than  in  the  case  of  an  in- 
dictment; "for,  in  general,"  he  says,  "it is  necessary  to 
show  by  negative  averments,  that  the  defendant  is  not 
within  any  of  the  provisoes  or  exceptions  of  the  statute" 
itself  in  such  prosecutions. 

Per  Curiam. — ^The  judgment  is  reversed.  Cause  re- 
manded, &c. 

/.  Rymany  for  the  appellant. 

E.  Dumonty  for  the  state. 


Lemon  t;.  The  State. 


An  information  under  the  liquor  act  of  1853  which  does  not  allege  that  the 
liquor  was  not  sold  for  sacramental,  mechanical,  chemical,  medicinal  or 
culinary  purposes,  is  bad,  on  motion  to  quash. 

Information  under  the  liquor  act  of  1853,  for  retailing  spirituous  liquor. 
The  retailing  was  charged  and  proved  to  hare  taken  place  on  the  4th  of 
/«ne,  1653.    The  defendant  produced  a  license  regularly  issued  by  the 
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1853. 

Thb  Statx 

T. 

Wabkxb. 
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auditor,  dmted  November  1, 1653,  anthoming  him  to  retail  spiritiioiis  li- 
quor for  oue  jear,  aod  prored  that  at  the  Afril  electiq;i,  1853,  a  majority 
of  the  Totes  in  the  township  for  which  the  license  issued,  and  where 
the  retailing  took  place,  were  cast  in  faror  of  granting  license.  Hdd, 
that  the  license  covered  the  period  when  the  retailing  took  place,  and 
wasralid. 


Saturdmif, 
December  31. 


APPEAL  from  the  Dearborn  Court  of  Common  Pleas. 

RoACHE,  J. — ^This  was  an  information  against  Lemon  for 
retailing.    The  defendant  was  found  guilty  and  fined. 

A  motion  to  quash  the  information  was  overruled.  This 
was  erroneous.  The  information  was  defective  for  the 
reason  that  it  did  not  allege  that  the  liquor  was  not  sold 
for  mechanical,  sacramental,  chemical,  medicinal  or  cu- 
linary purposes.     Bruiton  v.  The  Slate^  ante^  pp.  601, 602. 

On  the  trial  the  defendant  produced  a  license  regularly 
issued  to  him  by  the  county  auditor,  under  date  of  7th 
November^  1852,  authorizing  him  to  vend  and  retail  spirit- 
uous liquors  for  one  year.  He  also  proved  that  at  the 
April  election,  1852,  a  miyority  of  votes  in  the  township 
for  which  the  license  issued,  and  in  which  the  retailing 
took  place,  were  cast  in  favor  of  granting  license. 

The  retailing  was  charged  and  proved  to  have  taken 
place  on  the  4th  of  JunCf  1853. 

The  license  covered  the  period  when  the  act  of  retail- 
ing took  place,  and  was  valid.  Rust  v.  7%e  SlaUj  aniey 
p.  528. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &;c. 

/.  jRyman,  for  the  appellant. 

E.  Dumontf  for  the  state. 


The  State  r.  Wakner. 

In  an  indictment  for  an  Bffnj,  it  is  sufficient  to  allege  tlie  oonntj  where 
die  oflfonce  iras  committed,  without  specifying  the  township. 
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ERROR  to  the  Morgan  Circnit  Court.  »ot.  Term, 

RoACHE,  J. — Warner  was  convicted  with  one  Gilpin  for : 

an  afTray.    The  prosecutor  entered  a  nolle  prosequi  as  to     Sumptkb 
GUpin.    The  indictment  charged  that  Warner  and  CHlpiny   Ths  Statx. 
**  in  Washington  township,  in  said  county  oi  Morgan,  with  ^^!^^\ 
force  and  arms,  being  then  and  there  unlawfully  assem- 
bled and  gathered  together  in  a  warlike  manner,  then  and 
there  at  a  public  place  in  said  township  in  said  county, 
did  then  and  there  unlawfully,  by  agreement,  fight  and 
make  an  aflray  with  each  other,"  &c. 

On  motion  of  Warner^  the  indictment  was  quashed,  on 
the  ground  that  the  particular  place,  as  the  town  or  farm 
where  the  afiray  took  place,  was  not  specified. 

This  was  unnecessary.  It  was  sufficient  to  allege  the 
ofience  to  have  been  committed  in  the  count}'  of  Morgan, 
without  specifying  the  township.  MonHs  v.  The  State, 
I  Blackf.  37. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

R.  A.  Riley,  N.  B,  Taylor  and  /.  Coburn,  for  the  state. 


SuMPTER  V.  The  State. 


Jennings  county  is  one  in  which  hj  the  act  of  January  16, 1849,  exclasive 
original  jurivdiction,  in  cases  of  assault  and  battery,  is  Tested  in  jns- 
tices  of  the  peace. 

ERROR  to  the  Jennings  Circuit  Court.  Saturday, 

RoACHE,  J. — Indictment  for  an  assault  and  batteiy,  re-  ^*<^««*<*'  31. 
turned  at  the  April  term,  1850. 

At  the  October  term,  1850,  the  defendant  moved  to 
quash  the  indictment,  The  motion  was  overruled.  Trial 
by  jury.    Verdict  and  judgment  against  the  defendant. 


606  CASES  IN  THE  SUPREME  COURT 

KoT.  Term,       Jennings  is  one  of  the  counties  in  which,  by  the  set  of 

! —  January  16, 1840,  ezclnsive  original  jurisdiction  inaasanit 

T.    "   and  battery  is  vested  in  justices  of  the  peace. 
Buiom.         The  indictment  should  have  been  quashed.    Spngt  t. 
The  SUsJte,  2  Ind.  R.  ^h.—Tht  State  v.  Lackey,  id.  285.- 
Smith  V.  T7ie  State,  anU,  p.  500. 
Per  Curiam. — ^The  judgment  is  reversed. 
jD.  Kdso,  for  the  plaintiff. 
R,  A.  Riley,  N.  B.  Taylor  and  /.  Calmrn,  for  the  rtate. 


The  Stat£  v.  Burgess. 


To  authorize  the  issuing  of  process  under  s.  3,  p.  385,  R.  S.  1853,  ibr  tk 
apprehension  of  a  person  accused  of  retailing  spirituous  liquor  vitkoa 
license,  the  testimony  should  shoir  the  name  of  the  penon  to  vkn  ik 
liquor  was  sold,  or  that  his  name  is  unknown. 

Saturday,  ERROR  to  the  T^fpecanoe  Court  of  Common  Pleas. 

'^*****^  ^^'  Perkins,  J. — This  was  a  proceeding  on  the  part  of  the 
prosecuting  attorney,  instituted  in  April,  1853,  under  sec- 
tion 3,  p.  385,  of  vol.  2,  R.  S.  1852,  to  establish,  ear  parit- 
before  the  Tippecanoe  Court  of  Common  Pleas,  the  cfaaip 
of  retailing  without  license  against  the  defendant,  Bv- 
gess,  and  cause  him  to  be  arrested  and  put  on  trial  upon 
said  charge.  The  Court  heard  the  testimony  adduced  in 
support  of  the  accilsation,  and  refused  to  order  the  airest 
upon  it. 

The  testimony  was  as  follows : 
E.  T.  Taumley  swore  "that  the  above  defendant  sold 
spirituous  liquors  up  to  the  7th  of  March  last,  and  thatk 
sold  ten  different  times  from  the  1st  of  December  to  the 
said  7th  of  March  by  a  less  quantity  than  a  quart,'aiMl  t» 
different  persons." 
This  was  all  the  testimony  offered.    It  was  insufficieot 
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if  for  no  other  reason,  becaase  it  did  not  show  the  names   I^ot.  Term, 
of  the  persons  to  whom  the  selling  took  place,  or  show 


them  to  be  imknown.  Nku«)k 

Per  Curiam. — ^The  judgment  is  affirmed.  Lagov. 

L,  ReOly^  for  the  state. 
W.  F.  Lane,  for  the  defendant. 


Tbe  Statb  V,  BoTLE  and  Another. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  ®^J^' . 

Per  Curiam. — The  judgment  in  this  case  is  affirmed 
for  the  reasons  given  in  The  Slate  v.  Lockstandf  ante,  p. 
554.  (1) 

L.  Reilly,  for  the  state. 

W,  F.  Lane  and  W.  C.  WUsan,  for  the  appellee. 

(1)  The  judgment  in  anottier  case  of  The  State  t.  Boyle  el  al.  was  on 
this  day  affirmed,  for  the  reasons  given  in  this  case. 


Neilson  and  Others  v,  Lagow. 

The  Bank  of  Vincennm  conveyed  a  tract  of  land  to  certain  persona  in  tniat 
to  sell,  nnderthe  direction  and  for  the  benefit  of  the  United  Staiea,  and  to 
convey  the  same  in  fee  simple  to  the  purchaser  and  his  heirs;  but  the 
deed  did  not,  in  terms,  convey  the  land  to  the  trustees  and  their  "heirs." 
Held,  notwithstanding,  that  the  deed  passed  the  fee  to  the  tnfstees. 
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KoT.  Term, 
1853. 

KnLBOif 

V. 

Lagov. 

Saturday, 
December  31. 


APPEAL  from  the  Knox  Circuit  Court. 

Pbrkois,  J. — Disseizin  by  Lagow  against  NeSum  and 
others  to  recover  possession  of  a  parcel  of  land  sitQate 
in  Knox  county,  known  as  the  steam-mill  tract.  The 
general  issue  was  pleaded.  Trial  by  a  jury,  and  verdictfor 
the  plaintiff.  The  Circuit  Court  rendered  judgment  upon 
the  verdict.  The  cause  was  appealed  to  this  Court,  where 
that  judgment  was  affirmed  siA  sUentio,  It  was  then  re-' 
moved  to  the  Supreme  Court  of  the  United  SlaUs,  aod 
there  the  judgment  of  this  Court  was  reversed,  and  the 
cause  remanded  for  further  proceedings  to  be  bad  here. 
The  facts  of  the  case  are  stated  in  7  How.  (U.  S.)  R. 
p.  772,  and  the  opinion  of  the  Court,  with  a  statement  of 
the  case,  is  reported  in  12  id.  08.  A  brief  summair 
only  of  the  facts  of  the  C€ise  can  now,  therefore,  be  jus- 
tified. 

Lagow  claims  to  have  been  the  owner  of  the  land  in 
1820,  and  to  have  conveyed  it  to  the  bank  of  Vmcenna. 
The  bank  conveyed  it  to  certain  persons  in  trust  to  seB, 
under  the  direction  and  for  the  benefit  of  the  United  States. 
to  whom  the  bank  had  become  indebted,  and  to  convey 
the  same  by  deed  in  fee  simple  to  the  purchaser  and  his 
heirs ;  but  the  deed  to  said  trustees  by  the  bank  did  not 
contain  the  word  "heirs."  (1)  Neilson  was  in  posaemon 
under  said  trustees,  who  were  all  dead  when  this  suit  was 
commenced.  The  bank  of  Vincennes,  to  whicb  Lag(x 
conveyed,  had  forfeited  its  charter  and  been  dissolved. 

Upon  these  facts  Lagow  contends  that  the  deed  of  said 
bank  to  the  trustees,  it  not  containing  the  word  heirsr 
conveyed  but  a  life  estate ;  that,  hence,  on  the  death  of 
all  of  said  trustees,  the  land  reverted  to  the  bank,  and,  it 
being  dissolved,  reverted  to  him,  the  grantor  of  the  bank. 

He  assumes  another  ground  also.  He  insists  that  said 
deed  from  the  bank  to  the  trustees  was  void  by  virtue  of 
the  seventh  section  of  the  act  of  congress  ot  Mayh^^' 
(3  Stat,  at  large  568)  which  enacts,  "  that  no  land  shall  be 
purchased  on  account  of  the  United  States^  except  uaier 
a  law  authorizing  such  purchase ;"  and  that,  bence,  the 
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title  remained  in  the  bank,  notwithstanding  said  deed,   ^o^-  Term, 

&nd  reverted  to  him  on  its  dissolut^n.  ' — 

These  two  questions  are,  therefore,  presented :  eiwox 

1-  Was  the  deed  from  the  bank  to  trustees  for  the      I^^oow. 
Untied  States  void  under  the  act  of  congress  of  May  1, 
1820? 

2.  If  not,  did  it  convey  more  than  a  life  estate  to  said 
trustees? 

A  decision  by  this  Court  against  the  deed  on  the  ground 
that  it  was  void  under  said  act  of  congress,  would  be  one 
that  the  Supreme  Court  of  the  United  States  would  have 
jarisdiction  to  review;  while,  on  the  other  hand,  a  dej^i- 
sion  that  said  deed  conveyed  but  a  life  estate  would  not 
present  a  question  of  which  that  Court  could  take  juris- 
diction; yet  either  of  these  decisions  would  have  the 
effect  to  give  the  land  in  question  to  Lagow. 

On  this  ground  Lagow^s  codnsel  argued  in  the  Supreme 
Court  of  the  United  Slates  that  that  Court  ought  to  affirm 
the  judgment  heretofore  rendered  in  the  cause  by  this 
Court,  inasmuch  as  it  did  not  appear,  no  written  opinion 
having  been  given,  upon  which  of  said  questions  the 
Court  did  decide  it.  But  that  Court  held  that  they  would 
look  into  the  record  and  see  what  questions  it  presented 
to  this  Court  for  decision ;  and  declared  that,  in  doing  so, 
they  could  come  to  no  other  conclusion  than  that  this 
Court  must  have  held  the  deed  in  question  void  under  the 
act  of  congress,  because  the  law  was  plain  enough  that, 
if  the  deed  was  valid,  it  conveyed  a  fee-simple  estate ; 
and  the  Court  then^  proceeded  to  decide  that  said  deed 
was  not  void  under  said  act  of  congress,  as  that  act  should 
not  be  construed  to  prohibit  the  acquisition  of  the  equit- 
able or  legal  title  to  land  when  taken  as  security  for  a 
debt.  This  latter  point  is,  consequently,  finally  settled. 
It  only  remains,  therefore,  for  this  Court  to  make  a  de- 
cision as  to  the  estate  conveyed  by  the  deed  of  the  bank 
to  the  trustees  for  the  benefit  of  the  United  States,  It 
has  long  been  settled  that  a  fee  simple  may  be  passed  in 
lands  by  devise  without  the  use  of  the  word  heirs,  the  in- 
tention of  the  devisor,  as  drawn  from  the  whole  will,  in 
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Not.  Term,    such  case,  governing;  and,  further,  that  upon  a  devise  to 

'. —  trustees  they  will  take  an  estate  commensurate  with  the 

▼T^^  interest  required  to  execute  the  trust,  which,  indeed,  is 
Laoow.  but  the  application  to  such  a  case  of  the  general  princi- 
ple that,  in  wills,  the  intention  governs.  The  law,  how- 
ever, as  the  general  rule,  has  been  otherwise  in  regard  to 
conveyances  by  deed.  They  have  been  taken  to  convey 
no  greater  estate  than  was  expressed.  It  is  not  a  princi- 
ple, we  admit,  that  is  favorably  regarded  in  this  country ; 
and  it  has  been  set  aside  in  some  of  the  states  by  legis- 
lation* It  originated  in  the  feudal  policy  which  sought  to 
prevent,  as  far  as  possible,  the  transfer  of  lands  from  the 
families  possessing  them,  and  to  give  the  lord  the  power 
of  designating  the  tenant  who  might  be  their  occupant. 
But  still  it  has  been  an  established  principle,  and  we  do 
not  find  that  the  application  of  it  has  been  withheld  from 
conveyances  in  trust.  Mr.  jEKff,  in  his  late  work  on  trus- 
tees, page  251,  says,  "There  does  not  appear  to  be  any 
decided  case  in  which  an  estate,  given  by  deed  to  trustees 
vrithout  any  words  of  limUaiiony  has  been  constructively 
enlarged  into  a  fee  (as  in  the  case  of  a  devise  by  will) 
in  consequence  of  the  nature  and  purposes  of  the  trust; 
as  from  a  direction  for  them  to  sell  or  convey;  although 
there  is  a  dictum  of  Lord  Hardwicke  directly  in  favor  of 
this  construction."  That  dictum  is  in  ViUiers  v.  Villiers^ 
2  Atk.  72.  Mr.  HiU  speaks,  of  course,  in  reference  to 
the  English  authorities. 

There  are  American  decisions  tiiat  thus,  by  construction, 
enlarge  an  estate  granted  by  a  deed  in  trust,  into  a  fee. 
The  courts  of  New-  York  and  MassachnseUs  have  estab- 
lished the  doctrine  in  those  states,  and  the  Supreme  Court 
of  the  United  States  has,  in  the  case  under  consideration, 
followed  and  sanctioned  it.  The  doctrine  is  applied  at  law 
as  well  as  in  chancery.  It  was  so  applied  in  this  case  by 
the  Supreme  Court  of  the  United  States,  and  see  Wdch  v. 
Allen,  21  Wend.  147.— Gould  v.  Lamb,  11  Met.  84.— 
Fisher  v.  Fields,  10  Johns.  405.  In  this  latter  case,  chan- 
cellor Kent,  after  observing  that  it  had  frequently  been 
thus  ruled  in  chancery,  but  without  distinguishing  whether 
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upon  deeds  or  devises,  says,  the  Court  of  King's  Bench,   ^or.  Term, 

in  England,  in  the  time  of  Lord  Mansfield^  ^'made  the '. — 

same  decision  at  law."    That  decision  was  made  in  the     ^^^^^^ 
ejectment  case  of  Oates  v.  Cooke,2  Borr.  1684,  and  arose    ThbStati. 
ppon  a  devise,  and  not  upon  a  deed. 

The  rule  as  declared  in  these  American  decisions  is  un- 
doubtedly the  better  one,  and  we  adopt  it,  and  hold  that 
a  fee  passed  to  the  trustees  in  the  case  before  us. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

C.  Gushing,  R.  W.  Thompsaa,  D.  Mace  and  H.  O'Neal, 
Ibr  the  appellants. 

8.  Judah,  for  the  appellee. 

(1)  The  record  shows  that  neither  the  habendum  nor  the  grant  in  the 
deed  contained  the  word  heirs.  /^ 

/ 


Lewadag  v.  The  State. 

ERROR  to  the  Jefferson  Circuit  Court. 

Stuart,  J. — This  case  falls  within  the  rule  in  Hare  v. 
Tht  Slate,  arUe,  p.  241. 

The  position  that  the  license  from  the  city  of  Madison 
authorized  him  to  sell  is  untenable.  Shan  v.  The  StaU^ 
8  Blackf.  361. 

/.  R.  Trozdl,  for  the  plaintiff. 

D.  S,  Crooding,  for  the  state. 
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Pkblman 

PxKUfAV. 


Saturday, 
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Peblmam  t^.  Pebluan  and  Others. 


A.  having  executed  to  B.  a  bond  for  the  conyeyance  of  land,  upon  vliki 
C.  was  a  surely,  C.  afterward  executed  a  bond  to  A.  for  the  eonrejun 
of  certain  other  lands  so  soon  as  A.  shoulci  have  made  the  deed  U>B.a 
pursuance  of  his  bond.  Held,  that  C.'s  agreement  to  convej  toi-vu 
gratuitous  and  void. 

The  plaintiff  cannot  recover  in  chancery  on  a  ground  not  taken  in  lisbtC 

ERROR  to  the  Switzerland  Probate  Cotirt. 

Davison,  J. — Bill  by  the  plaintiff  against  the  defendants 
to  compel  a  specific  performance  of  a  contract  to  eonvey 
land.  The  defendants  are  the  heirs  at  law  of  Christopker 
Peelman,  deceased.  ^ 

The  contract  sued  on  is  a  titleSbond,  executed  by  Ckris- 
topher  Pedman  in  his  life-time  to  Johi^Pedmany^e  plaintiC 
whereby  he,  Christopher^  bound  himself  in  the  penalty  of 
300  dollars  to  make  a  deed  to  the  sai^  John  Pedmn  for 
forty  acres  of  land  (describing  it)  so  soon  as  he,  Mm, 
shall  have  made  a  deed  to  a  certain  other  tract  of  land 
agreeably  to  a  bond  given  to  one  John  Turnery  and  li/W 
said  bond.  This  bond. was  signed  by  Christopher Pedma 
as  security  for  the  plaintiff. 

The  bill  alleges  that  the  plaintiff  made  a  deed  to  Tv^ 
ner^s  assignee  and  lifted  the  bond  given  to  him,  and  there- 
upon prays  a  specific  performance  against  said  heirs. 
The  defence  set  up  by  the  answer  denies  the  right  of  the 
plaintiff  to  a  decree,  upon  the  ground  that  there  was  no 
consideration  for  the  agreement  to  convey ;  that  CAmto- 
pher  PedmatCs  bond  was  an  undertaking  on  his  part  to 
give  John  Peelman  forty  acres  of  land  if  he,  Mn^  would 
comply  with  his  own  contract  previously  made— an  oWi- 
gation  which,  in  point  of  law,  he  was  bound  to  perform. 

The  evidence  shows  that  the  plaintiff  had  msie  Ttr- 
ner^s  assignee  a  deed  and  lifted  his  bond ;  that  Ckrulff^ 
Pedman^  prior  to  the  execution  of  his  contract  to  convey 
the  forty  acres  of  land,  had  sold  it  to  the  plaintiff  and 
received  full  payment  therefor;  that  the  plaintiff, nndcr 
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his  purchase,  had,  in  Christophers  life-time,  occupied  and   N^o^-  Term, 

used  the  land  as  his  own,  and  still  remains  in  possession '  — 

of  it.  ^'^^'^ 

Upon  a  final  hearing  of  the  cause,  the  Court  dismissed     Pkblkav. 
the  bill. 

In  our  opinion,  this  decision  was  correct.    John  Peel- 
many  prior  to  the  execution  of  the  contract  sued  on,  had 
obligated  himself  to  make  a  deed  to  Turner.    The  per* 
formance  of  this  obligation  is  set  forth  in  the  bill  as  the 
only  consideration  for  Christopher  Peelman^s  bond.     This 
consideration  was  not  sufficient  to  support  the  contract. 
The  making  of  the  deed  to  Tumer^s  assignee  could  not, 
in  conteniplation  of  law,  result  in  benefit  to  Christopher^y 
or  injury  to  the  plaintifi*.     In_egect  it  was  Bayinfl;  to  Johr^ 
Peelman^  do  what  the  la^ binds  Y9^  V\  pftyfnrgi^  and  I, 
Christopher^  will  give  you  forty  acres  of  land.    The  pre- 
mise to  convey  to  John  vf^^  ^hvipiTly  gryityj^na 

But  the  evidence  shows  that  the  plaintiff  paid  for  the 
land,  and  occupied  it  under  a  purchase  from  the  obligor 
of  the  title-bond.  Hence  it  is  contended  that  the  plaintiff 
is  entitled  to  a  deed.  This  argument  does  not  meet  the 
case  before  us.  The  instrument  sued  on  shows  the  con- 
sideration of  the  undertaking.  The  bill  does  not  profess 
to  set  up  any  other.  The  plaintiff  cannot  recover  on 
ground  not  taken  in  his  bill.  It  was,  therefore,  not  com- 
petent for  him  to  show  a  consideration  varying  from  the 
one  alleged. 

Per  Curiarh, — The  decree  is  afiirmed  with  costs. 

D.  Kelso,  for  the  plaintiff. 

/.  Sullivan^  for  the  defendants. 
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CASES  IN  THE  SUPREME  COURT 


FosTisEV.  Mabes. 


ERROR  to  the  Dearborn  Circuit  Court. 

Stuart,  J. — Action  commenced  and  tried  before  a  jus- 
tice, and  appealed.  In  the  Circuit  Court  the  plaintiff 
amended  his  cause  of  action.  Demurrer  sustained  and 
judgment  for  the  defendant  for  costs.  We  think  the 
amended  cause  of  action  substantially  good,  no  great  ex* 
actness  being  required  in  suits  before  a  justice.  It  is  dis- 
tinguished from  Stackberger  v.  MosteOer^  ante^  p.  461,  in 
that  the  plaintiff  entered  into  possession.  The  demurr^ 
should  have  been  overruled. 

^  Per  Curiam. — ^The  judgment  is  reversed   with  costs. 
^Cause  remanded,  &c.  ' 

^/.  Rynauy  for  the  plaintiff. 

/.  7.  Brotpn^  for  the  defendant. 


MrrcHBL  V.  Whitcobib. 


Sttturdaif, 
December  31. 


ERROR  to  the  VermiUian  Circuit  Court. 

Per  Cutiam. — This  case  was  submitted  in  JMSzy,  1850. 
Under  the  ruling  in  Hand  et  al.  v.  Taylor^  ante^  p.  400,  it 
is  affirmed  with  costs. 

/.  A.  Wright  and  E.  W.  McOaughey,  for  the  plaintiff. 

C.  W,  Barbour^  for  the  defendant. 
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Nov.  TeriD, 
1 A^^ 

Graham  v.  Doe  on  the  demise  of  McDonald.  '. — 

Qmabau 

V. 

After  judgment  in  ejectment  in  the  Circuit  Court  for  the  lessor  of  the  ^^'■ 

plaintijBT,  the  defendant  filed  a  petition  under  the  occupying  claimant 
law,  which  was  resisted;  and  the  president  judge  being  absent,  the  as- 
sociate judges,  who  were  divided  in  opinion,  placed  the  result  of  their 
deliberations  upon  the  record  as  ft>llows:  Being  divided  in  opinion  we 
cannot  agree  upon  the  propriety  of  allowing  or  overruling  said  motion. 
Then  followed  the  petition.  No  judgment  was  rendered,  nor  motion 
interposed  at  the  proper  time  for  a  new  trial,  nor  bill  of  exceptions 
taken,  nor  was  the  evidence  inserted  in  the  record. 

Held,  that  there  was  no  action  of  the  Court  from  which  eithei  partj  could 
appeal  or  prosecute  a  writ  of  error. 

Held,  also,  that  in  legal  contemplation,  the  petition  was  still  pending  in 
said  Court;  and,  temble,  that  on  motion  a  judgment  might  jet  be  en- 
tered nunc  pro  tune,  or  the  peti^oner  might  have  the  petition  docketed 
and  proceed  de  novo, 

SembU,  also,  that  after  judgment  in  ejectment,  a  proceeding  commenced 
under  the  occupying  claimant  law  of  1843  is  invested  with  the  attributes 
of  an  independent  action,  and  may,  the  judgment  in  ejectment  being 
suffered  to  rest,  be  the  subject  of  an  appeal  to  the  Supreme  Court. 

Sembh,  also,  that  an  appeal  by  the  defendant  from  the  judgment  in  ejectment 
could  not  be  taken  as  a  waiver  of  his  claim  as  an  occupying  claimant. 

ERROR  to  the  Daviess  Circuit  Court.  Saturday, 

Stuakt,  J. — Action  of  ejectment.  Verdict  and  judgment  ^****^  ^^• 
for  the  lessor  of  the  plaintiff  below.  Graham  appealed. 
After  the  prayer  had  been  granted  and  the  terms  fixed, 
but  before  the  appeal  was  perfected,  Graham  filed  a  peti- 
tion under  the  occupying  claimant  law,  which  was  re- 
sisted, and  the  Court,  the  associate  judges  being  equally 
divided,  placed  the  result  of  their  deliberations  on  the 
record  as  follows :  Being  divided  in  opinion,  we  cannot 
agree  upon  the  propriety  of  allowing  or  overruling  said 
motion.    Then  follows  the  petition. 

There  was  no  motion  interposed  at  the  proper  time  for 
a  new  trial,  no  bill  of  exceptions,  and  no  evidence  in  the 
record.  The  ejectment  part  proper  has  been  long  since 
disposed  of,  and  is  not  before  us.  The  action  of  the  asso- 
ciate judges  on  the  motion  to  impannel  a  jury  for  the 
assessment  of  damages,  is  the  only  matter  argued  by 
counsel. 
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__ : —  thing  before  us  for  adjudication.    The  division  of  opinion 

%"^  between  the  judges  operated  as  a  denial  of  the  prayer  of 
Doe.  the  petition.  But  it  was  not  followed  by  the  proper  judg- 
ment, nor  indeed  by  any  judgment.  So  that  there  was 
no  action  of  the  Court  from  which  either  party  could  ap- 
peal or  prosecute  error.  In  the  absence  of  any  further 
act  of  the  parties,  the  petition  is  still  in  contemplation  of 
law  pending  in  that  Court.  It  is  presumed  that  on  mo- 
tion, &c.,  a  judgment  might  yet  be  entered  nunc  pro  tunc; 
or  Graham  might  have  the  petition  docketed  and  proceed 
d€  now. 

The  proceeding  under  the  occupying  claimant  law  (R.  S. 
1843)  does  not  seem  to  be  altogether  an  incident  or  mere 
sequence  of  the  action  of  ejectment.  It  is  in  some  mea- 
sure a  statutory  appendage  to  that  action;  but  yet  en- 
tirely different  in  all  its  features.  The  statute  gives  to 
the  parties  the  right  of  appeal  or  writ  of  error  as  in  other 
cases.  So  that  while  the  judgment  in  ejectment  may  be 
permitted  to  slumber  as  satisfactory  to  both  parties,  the 
proceeding  under  the  occupying  claimant  law  may  be 
pending  in  the  superior  Court.  When  once  the  main  fact 
from  which  it  flows  has  transpired,  that  is,  a  judgment  in 
ejectment  (sect.  48),  the  subsequent  proceeding  by  peti- 
tion seems  to  be  clothed  w*ith  the  attributes  of  an  inde- 
pendent action. 

In  this  instance  the  petition  seems  to  have  been  pro- 
perly filed.  Whether  it  superseded  the  appeal  in  the 
ejectment  case,  might  be  a  different  question.  But  we  do 
not  see  how  the  appeal,  whether  perfected  or  not,  could 
be  taken  as  a  waiver  of  GrahanCs  claim  as  an  occupying 
claimant.  His  right  to  assert  that  claim  was  clearly  not 
in  the  discretion  of  the  Court. 

But  as  there  is  nothing  before  us,  we  would  not  be  un- 
derstood as  deciding  any  of  these  questions  definitely. 

Per  Curiam. — ^The  writ  of  error  is  dismissed  with  costs. 

E.  8.  Terry,  for  the  plaintiff. 

S,  Juda/i  and  D.  McDonald,  for  the  defendant. 
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KoT.  Term, 

Clark  and  Wife  v.  McDomaud  and  Others,  i?5il_ 

Baooh 

Y. 

ERROR  to  the  Clark  Circuit  Court-  l>"w. 

Per  Curiam. — The  decree  is  affirmed.    See  the  case  of  n^l^S'ai 
Hand  V.  Taylor^  ante^  p.  400. 
C  Dewejfy  for  the  plaintiffs. 
/.  6.  Marshall  and  R.  Crawford^  for  the  defendants* 


EaSTES  v.  DAUBBTSraOK. 


A  bill  of  ezeeptions,  which  does  not  appear  to  hare  been  aigned  bj  % 
judge,  cannot  be  noticed. 

ERROR  to  the  HamUtan  Circuit  Court.  ^SS2?3i. 

Per  Curiam. — The  bill  of  excepti<MiB  in  this  ca«e,  or 
what  purports  to  be  such,  does  not  appear  to  be  signed 
by  any  judge.  The  errors  complained  of  arise  upon  no 
other  part  of  the  record. 

We  cannot  take  any  notice  of  the  contents  of  the  al- 
leged bill  of  exceptions  in  the  absence  of  the  authenti- 
cation of  a  judge's  signature. 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 

T.  D.  and  R.  L.  WdpoU,  for  the  plaintiff. 

S.  Yandesy  for  the  defendant. 


Bacon  and  Others  v.  Denny,  Administrator,  and  Others. 
ERROR  to  the  Vigo  Probate  Court.  ^S?&' 


Per  Curiam. — The  judgment  is  affirmed  with  oosts.        *''««"^ 
W.  D.  Griswoldy  for  the  plaintiffs. 
/.  P.  Usher^  for  the  defendants. 
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Ko7.  Term, 
1858. 

KSLLBT 
UUOK. 


KXLLMY  V.  MaBOV. 


Th«  R.  S.  1843  aathoruEed  the  seiriee  of  a  summons  by  leaying  a  copy  at 

the  defendant's  usual  place  of  residence. 
The  statute  did  not  contemplate  that  the  seal  should  be  copied. 
The  date  is  not  a  material  part  of  a  summons. 
A  defendant  serred  with  a  summons  by  leaving  a  copy  at  his  residence^ 

cannot  obtain  a  continuance  simply  because  he  was  abf  eot  when  the 

copy  was  left,  and  receired  no  notice  of  the  suit  till  the  day  before  the 

commencement  of  the  Oourt. 


Deeemher  Si. 


ERROR  to  the  RijJejf  Circuit  Court. 

DAvmoir,  J. — ^This  was  an  action  of  debt  by  Ma$tm 
against  KdUy^  upon  a  promissory  note.  The  record  shows 
that  the  defendant  below,  without  appearing  in  the  cause, 
moved  the  Court  for  a  continuance.  In  support  of  the 
motion  he  filed  his  afiidavit,  stating,  inter  alia,  that  the 
summons  in  the  eas^^  was  issued  on  the  24th  of  Marchj 
1862,  upon  which  the  sheriff  made  return  that  he  had 
"  served  it  by  leaving  a  copy  thereof  at  the  defendant's 
usual  place  of  residence."  The  term  of  the  Court  to 
which  said  writ  was  returnable,  commenced  on  the  19th 
of  AprUi  1852.  The  defendant,  at  the  time  said  copy 
was  left,  was  at  Ciricinnati,  Ohio,  and  did  not  return  to 
his  residence  until  the  17th  of  said  month;  nor  had  he 
any  notice  whatever  of  said  copy  until  the  day  after  his 
return.  The  affidavit  points  out  a  variance  between  the 
writ  issued  by  the  clerk  and  the  copy  left  by  the  sheriff. 
The  writ  is  dated  March  24,  1852,  while  the  copy  pur- 
ports to  bear  date  April  9, 1852.  The  writ  has  the  seal 
of  the  Court,  but  the  copy  presents  no  appearance  of  a 
seal.  The  record  further  shows  that  the  plaintiff  admit- 
ted the  facts  set  forth  in  the  affidavit,  and  that  the  Court 
overruled  the  motion  for  a  continuance  of  the  cause,  and 
gave  judgment  for  the  plaintiff. 

This  motion  was  properly  overruled.  The  service  of 
the  summons  by  leaving  a  copy  at  the  defendant's  usual 
place  of  residence,  was  in  accordance  with  the  statute. 
R.  S.  1843,  c.  40,  8.  23.    There  is  notiiing  in  the  variance 
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1853. 


rial  part  of  the  writ,  nor  does  the  statute  intend  that  the 
seal  should  be  copied.  The  fact  that  the  defendant  was  ^J>"» 
absent  and  not  actually  notified  of  the  suit  until  one  day  BsMnmeox. 
prior  to  the  commencement  of  the  Court,  was  not,  alone, 
sufficient  cause  for  a  continuance.  Had  he  set  up  a  valid 
defence  to  the  action,  and  shown  that  he  was  unprepared 
for  trial,  his  motion  might  have  been  sustained.  Pendle- 
ton  V.  Vanamdalj  2  Ind.  R.  54. — Conweil  v.  Atwood^  id,  289. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  6  per 
cent,  damages  and  costs. 

/.  Robinsany  for  the  plaintiff. 

A.  W.  HtMardj  for  the  defendant. 


'144    lg| 


Reynolds  for  the  use  of  Haines  and  Others  v.  Stevenson.  i  -4-^ 

)l86    161 

The  making  of  a  promiBsoiy  note  on  Sunday  is  common  labor  within  the 
meaning  of  8. 123,  c.  53,  R.  S.  1643. 

ERROR  to  the  Wavne  Circuit  Court.  Saturdoff, 

-PlltfMMftil   31 

Davison,  J. — Debt  by  the  plaintiff  in  error  against  the 
defendant  on  a  promissory  note.  The  note  is  dated  the 
Ist  of  Aprils  1850.  The  defendant  pleaded  two  pleas. 
1.  NU  Ddfet.  2.  that  the  said  note  was  not  made  and 
executed  on  the  day  the  same  bears  date;  but  it  was 
made,  executed  and  delivered  on  the  31st  of  JlfarvA,  1860, 
which  last-mentioned  day  was  the  first  day  of  the  week, 
commonly  called  Sunday;  wherefore  the  said  note  was 
void.    Demurrer  to  the  second  plea  overruled. 

A  statute  in  force  when  this  note  was  given  provides 
that  **  if  any  person,"  &c,  **  shall  be  found  on  the  first  day 
of  the  week,  commonly  called  Sunday ^  rioting,"  &c.,*<or  at 
common  labor,  works  of  charity  and  necessity  only  ex- 
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1858. 

OSBOAN 
Y, 

Trk  Statb. 


N^oT^Term,  cepted,  auch  person  shall  be  fined,"  &c.  There  is  a  pro- 
viso to  the  statute,  bat  it  has  no  bearing  in  this  case.  R. 
S.  1843,  c.  53,  s.  123. 

It  is  admitted  that  the  note  in  question  was  made  on 
Sunday.  Then  the  record  presents  this  question:  Did  the 
making  of  it  constitute  an  act  of  ^^  common  labor?'  We 
think  the  statute  intended  to  prohibit  every  description  of 
secular  business  not  within  the  exceptions  pointed  out  by 
itself.  The  executing  of  this  note  was  secular  business, 
and  not  embraced  by  the  exceptions.  This  view  is  sus- 
tained by  various  adjudications  made  upon  statutes,  the 
provisions  of  which  are,  in  effect,  the  same  as  ours.  Allen 
V.  Deming,  14  N.  H.  133.— ToMife  v.  ZarroAw?,  26  Maine  464. 
— Adams  v.  Hamely  2  Doug.  (Mich.)  73.  In  Link  v.  Clem- 
mens,  7  Blackf.  47i),  it  was  held  "  that  a  replevin  bond  exe- 
cuted on  Sunday  was  void."  This  authority  is  decisive 
of  the  case  before  us.  The  note,  no  doubt,  was  made  in 
violation  of  the  statute.  Therefore  it  must  be  considered 
a  nullity. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

T.  MeanSy  for  the  plaintiff. 


OsBORN  and  Others  v.  The  State  on  the  relation  of  the 
Auditor  of  Delaware  County. 


Saturday, 
December  31. 


ERROR  to  the  Delaware  Circuit  Court. 

Per  Curiam. — In  this  case  there  is  no  brief  from  either 
party. 

Judgment  on  a  demurrer  to  the  declaration,  and  assess- 
ment of  damages  by  a  jury. 

The  evidence  is  not  upon  the  record. 

A  motion  was  made  to  quash  the  writ,  which  was  over- 
ruled. 
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It  appears,  on  looking  through  the  record,  that  no  point,   Nov.  Term, 

unless  of  a  frivolous  character,  is  presented,  and  the  judg- '. — 

ment  is  affirmed,  with  10  per  cent,  damages  and  costs.       ^h.  ^Stat. 

W.  March  and  /.  S.  Buckles,  for  the  plaintiffs.  Kio». 

D.  KUgore  and  T.  /.  Sample,  for  the  state. 


Thb  State  t;.  Kiger. 


An  indictment  was  as  follows:  State  of  Indiana,  DeUaoare  county,  ss.  In 
the  Delaware  Oircnit  Oourt,  September  Term,  1851.  The  Grand  Jurors 
for  the  State  of  Indiana  upon  their  oath  present,  Ac.  Held,  that  it  suffi- 
ciently appeared  that  the  grand  juiy  sworn  and  impanneled  at  that 
term  in  Delaware  county  was  meant. 

The  R.  S.  1853  did  not  take  effect  tiU  the  6th  of  May,  1853. 

Section  3,  p.  431,  vol.  1,  R.  S.  1853,  contains  a  saying  clause  as  to  all  mis- 
demeanors committed  under  the  prior  law. 

APPEAL  from  the  Delaware  Circuit  Court.  Saturday, 

Stuart,  J. — Indictment  for  gaming.  On  motion  of 
Kiger,  the  indictment  was  quashed  in  the  Court  below. 
There  is  no  brief  for  the  defendant,  and  the  state  furnishes 
no  authority.  We  are  thus  left  to  imagine  what  conside- 
rations induced  the  action  of  the  Court  below. 

We  are  unable  to  discover  any  defect  in  the  indictment. 
The  introductory  part  is  not  according  to  the  forms.  (1) 
Yet  it  sufficiently  appears  that  by  the  grand  jurors  of  the 
state  of  Indiana,  is  meant  the  grand  jury  sworn  and  im- 
panneled at  that  term  in  Dekojoare  county. 

The  Common  Pleas  act  could  not  affect  this  case,  for 
the  offence  was  committed  before  that  went  into  opera- 
tion. And  the  revised  statutes  of  1852  could  not  be  in 
the  mind  of  the  Court,  for  they  did  not  take  effect  till  the 
6th  of  May,  1653.  Jones  v.  Covins,  ante,  p.  305.  Even 
had  they  been  in  force,  there  is  a  saving  clause  as  to  all 
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Not.  Term,    misdemeanora  committed  under  the  old  law.     R.  S.  1852, 
^^^^'       vol.  1.,  p.  481,  B.  8. 

BE  Set  An       yf^  think  the  Conrt  erred  in  quashing  the  indictmenL 
'»«'»•  Per  Curiam. — ^The  judgment  is  reversed  with  corts. 

Cause  remanded,  &c.  (2) 
R,  A.  Rileyy  for  the  state. 
/.  S.  Buckles^  for  the  appellee. 

(1)  The  indictment  wu  as  follows:  State  of  Indiana,  Ddaw&rt  t&nvj, 
ss.  In  the  DeUwure  Circuit  Court,  September  Term,  1851.  The  Orud  h- 
rors  for  the  State  of  Indiana,  upon  their  oath  present,  Ac. 

(3)  The  judgments  in  two  other  cases  of  The  SiaU  y.  Ki^er  were  tfinsed, 
on  this  day,  for  the  reasons  giyen  in  this  case. 


The  State  v.  B&taht. 


Saturday,  ERROR  to  the  Spencer  Circuit  Court. 

December  Zl,  _       ^      .  _„"\  .      .       ,    .       »  ,   i. 

Per  Curiam. — ^This  case,  submitted  in  JuiUf  1851,  m 
not  been  briefed  on  either  side. 
The  judgment  is  affirmed  with  costs. 
A.  L.  Robinson,  for  the  state. 
/.  Pitcher^  for  the  defendant. 


The  State  v.  Fimplb. 


^m^'31        ERROR  to  the  Delaware  Circuit  Court. 

Per  Curiam, — ^Indictment  for  violating  the  cstray  law** 
Motion  to  quash  in  the  Court  below  sustained. 
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There  ia  no  brief  on  either  aide.    On  examination  we   Not.  T«nn, 

consider  the  indictment  sabstantially  good.  — '- — 

The  judgment  is  reversed  with  coata.    Cause  remand-       ®^" 

/.  8.  Buckles,  for  the  state. 
D.  KUgof-e^  for  the  defendant. 


The  State  v.  Tbohpson. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  SMiurday, 

Pei^  Curiam.— Held,  that  it  is  in  the  discretion  of  the  ^^«'«'^  ^^' 
Court  below  to  allow  the  prosecutor  time  to  amend,  (1) 
or  to  order  the  amendment  instanter. 

The  judgment  is  affirmed. 

L.  Reilly,  for  the  state« 

W.  F.  Lane,  for  the  appellee. 

(1)  The  application  waB  for  time  to  amend  an  information  for  retailing 
■piritnoaa  liquor. 


Swm  and  Another  v.  Hetfield. 

Proeeeding  nnder  a.  907,  e.  90,  B.  S.  1843,  to  establiah  a  claim  againat  an 
estate.  A  bill  of  partienlara  of  the  claim  was  filed  in  the  Probate  Ck>Qrt 
and  the  administrator  appeared  to  answer  to  the  claim.  A  sabmission 
io  writing  was  filed,  pursuant  to  the  statute,  signed  by  the  attorneys  of 
the  parties  respectively,  which,  after  stating  the  names  of  the  parties 
and  the  renue,  Franklin  county,  stated  that  it  was  agreed  between  the 
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Nov.  Terra, 
1853. 

Swift 

V. 
HCTFIELD. 


plaintiff  and  the  administrator  to  make  an  amicable  toit  of  tbe  cas, 
waiving  the  issuing  and  service  of  process  and  a  formal  declantiin; 
and  to  submit  the  matters  in  dispute  to  the  Probate  Court  of  said  eooBtr 
on  the  account  filed.  On  this  submission  there  was  a  trial  and  tbe 
plaintiffs  recovered  a  judgment.  Held,  that  the  judgment  ihodd  m 
be  reversed  on  the  ground  that  there  was  a  trial  without  an  jsaae. 


Saturday, 
December  31. 


ERROR  to  the  Franklin  Circuit  Court. 

Perkins,  J. — This  case  originated  in  the  FratJdh  Pro- 
bate Court,  wherein,  at  the  March  term,  18&0,  Samnddd 
John  Swifi  filed  a  bill  of  particulars  of  an  account  amoant- 
ing  to  3,424  dollars  and  16  cents,  which  they  claimed  ai 
due  from  the  estate  of  Bamett  McCombs^  deceased,  on 
which  estate  William  Hetfield  was  administrator.  Hdfidi 
appeared  to  answer  to  the  claim. 

The  proceedings  in  the  case  were  had  under  section 
207,  p.  524,  of  the  R.  S.  of  1843,  which  reads  as  folloir^ 

"  The  executor  or  administrator,  and  any  claimant  of 
any  debt  or  demand  against  the  estate  of  the  deceased, 
may  agree  in  writing  to  submit  the  same,  or  any  matter 
in  controversy  touching  the  same,  to  the  summaiy  deci- 
sion of  the  Probate  Court;  and  such  Court  may  hear  and 
determine  the  same,  and  adjudge  costs,  as  in  actioi^ 
against  administrators;  and  the  judgment  of  the  Couit 
shall  be  as  valid  and  effectual,  in  all  respects,  as  if  the 
same  had  been  rendered  in  a  suit  commenced  by  ordi- 
nary process." 

Pursuant  to  this  provision  a  submission  in  writing  was 
filed  in  the  cause,  which  we  copy: 

"State  of  Indiana^  Franklin  county,  ss.  Jokn  and 
Samuel  Smft  v.  William  Hetfield,  administrator  of  Baneti 
McCombsy  deceased.     Amicable  suit  on  account  filed. 

"It  is  agreed  by  and  between  said  plaintiffs  and  said 
Hetfield,  who,  it  is  admitted,  is  the  administrator  of  tbe 
estate  of  Bamett  Mc Combs,  deceased,  to  make  an  ami- 
cable suit  of  the  above  case,  waiving  the  issue  and  ser- 
vice  of  process  and  a  formal  declaration,  and  to  sobnut 
the  matters  in  dispute  in  said  case  to  the  Probate  Coort 
of  said  county  on  the  account  filed.     George  Ediod^^^' 


OF  THE  STATE  OF  INDIANA.  625 

tomey  for  plaintiffs.     Malson  and  Farquhar^  Attorneys    Nor.  Tenn, 
for  defendant." 


On  this  submission,  the  Court  heard  the  evidence  and       ^'^^ 
arguments  of  counsel,  and  found  for  the  plaintiffs  the     Hktfuld. 
sum  of  1,510  dollars  and  12  cents. 

The  defendant,  Hetfieldy  prosecuted  a  writ  of  error  to 
the  FroTiklin  Circuit  Court,  and  that  Court  reversed  the 
judgment  of  the  Probate  Court,  on  the  ground  that  there 
had  been  a  trial  in  said  Court  without  an  ibsue,  no  plea 
having  been  put  in  by  the  defendant.  Upon  that  decision 
of  the  Circuit  Court  a  writ  of  error  was  prosecuted  to 
the  Supreme  Court. 

In  many  of  the  courts  in  the  United  States  it  is  decided 
that  where  a  party  goes  to  trial  without  the  pleadings 
necessary  to  form  an  issue  being  filed,  and  the  cause  is 
fully  heard  on  such  trial,  the  issue  shall  be  considered  as 
waived,  and  the  judgment  not  reversible  for  the  want 
thereof;  and  this  may  probably  be  the  better  practice. 

But  this  Court  has  too  frequently  held,  to  permit  it  now 
to  change  the  line  of  decision  on  the  point  (as  it  forms  a 
mere  rule  of  practice,)  that  in  ordinary  suits  at  law  a  trial 
without  an  issue  is  erroneous. 

The  case  before  us,  however,  differs  from  those  in  which 
the  rulings  of  this  Court  above  mentioned  occurred,  in 
two  particulars : 

1.  It  was  submitted  to  the  Probate  Court  for  trial  upon 
an  agreed  case  which  disclosed,  not,  it  is  true,  with  the 
highest  degree  of  certainty,  but  with  reasonable  precision, 
the  question  which  the  Court  was  to  try,  viz.,  the  correct- 
ness of  the  amount  claimed  from  the  estate  of  McCombSy 
deceased.  The  case  of  Crist  v.  Crista  8  Blackf.  574, 
might  seem,  from  the  abridged  report  of  it,  to  have  been 
one  not  different,  but  precisely  like  the  present.  It  was 
submitted  in  the  Court  below  upon  an  agreed  case,  no 
plea  having  been  filed  to  the  declaration,  and  the  judg- 
ment in  it  was  reversed  in  the  superior  Court  because  it 
was  tried  without  an  issue.  But  in  that  case,  the  agreed 
statement  upon  which  the  submission  was  made  did  not 
disclose  the  points  in  dispute  and  the  questions  the  Court 
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Not.  T«nii,    was  to  try.     Had  it,  the  decision  in  the  case  in  the  Sa- 

1S53 

preme  Court  woald  have  been  different. 

^^^  In  the  case  before  ns,  as  we  have  said,  such  disclosure 

Hsrmu».  is  made;  and  the  only  object,  in  any  case,  in  extending 
special  pleading  to  an  issue,  being  to  evolve  the  exact 
questions  for  trial,  it  may  be  considered  that  an  issue, 
according  to  the  principles  of  pleading,  was  substantially 
formed  for  trial  in  the  case. 

2.  This  proceeding  was  under  an  express  statutory  en- 
actment which  does  not  seem  to  contemplate  that  there 
should  be  formal  pleadings.  The  enactment  assumes 
that  a  person  is  claiming  payment  of  a  demand  against 
an  estate  which  the  executor  or  administrator  denies  to 
be  just  and  refhses  to  pay ;  and  it  authorizes  the  submis- 
sion of  said  claim  to  the  Court  for  proof,  because  the 
executor  or  administrator  does  so  deny  and  refuse.  But 
for  the  refusal  of  the  executor  or  administrator  to  pay, 
there  would  be  no  need  of  resorting  to  the  Court  for  the 
purpose  of  making  proof.  This  very  refusal,  therefore, 
operates  like  the  general  issue  in  a  suit,  and  throws  the 
burden  of  proving  the  claim  upon  the  asserter  of  it,  as 
effectually  as  though  such  issue  were  formally  joined; 
and  further,  the  statutory  provision  seems  to  require, 
where  a  case  is  submitted  to  the  Court  under  it,  that  the 
issue  or  question  to  be  tried  should  be  stated  by  the  par> 
ties  in  the  agreed  case  in  writing,  instead  of  being  raised 
by  pleadings.  It  says,  they  **  may  agree  in  writing  to 
submit  the  same  [the  claim  or  demand]  or  any  mat- 
ter in  controversy  touching  the  same,  to  the  summary  de- 
cision of  the  Court,"  dtc. 

This  clearly  means  that  the  agreement  in  writing  shall 
contain  a  statement  of  the  precise  matter  or  point  the 
Court  is  to  determine,  and  hence  a  series  of  pleadings  to 
evolve  that  matter  or  point  would  be  superfluous. 

The  point  for  trial  having  been  stated  in  the  agreed 
case  in  the  present  instance,  the  statute  was  complied 
with. 

We  think  the  Court  erred  in  reversing  the  judgment  of 
the  Probate  Court  for  the  cause  assigned ;  and  the  judg- 
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ment  of  the  Circuit  Goart  making  the  reversal  must  be   ^ov.  Term, 
reversed,  and  the  cause  remanded  for  further  proceedings 


in  accordance  with  this  opinion.  Bkoww 

Per  Curiam, — The  judgment  is  reversed  with  costs.      Biowir. 

G&iise  remanded,  &c. 

G.  Holland^  for  the  plaintiffs. 
J.  Rymauy  for  the  defendant. 


Baown  v.  Bbown . 

A.11  attorney  at  law  haying  filed  a  petition  for  a  divorce  which  was  nnne- 
cessarilj  grosB  and  indelicate,  and  having  deported  himself  improperl j 
in  reading  it,  the  Court  taxed  him  with  the  costs  of  the  canse.  HM, 
that  the  Ooart  acted  within  its  authority. 

A  Court  has  the  power  to  protect  itself  against  gross  violations  of  decency 
and  decorum,  and  an  appellate  Court  can  only  interfere  where  the  power 
is  shown  to  have  been  abused. 

ERROR  to  the  Vanderburgh  Circuit  Court,  f^I&'ai 

RoACHB,  J. — ^Petition  for  a  divorce.  On  the  hearing  of 
the  petition,  it  was  dismissed. 

The  Court  taxed  the  costs  of  the  cause  against  the 
attorney  of  the  plaintiff,  because  of  the  unnecessary  gross- 
nesB  and  indelicacy  of  the  petition,  and  of  his  improper 
deportment  in  reading  it. 

To  set  aside  this  taxation,  the  cause  is  brought  here. 

To  protect  itself  against  gross  violations  of  decency 
and  decorum,  is  a  necessary  incidental  power  of  a  Court. 
They  have  the  right  to  punish  in  this  way  such  mis- 
conduct as  is  alleged  in  this  case,  on  the  part  of  an  at- 
torney. It  is  a  power  to  be  exercised  at  the  sound  dis- 
cretion of  the  judge,  and  thb  Court  can  interfere  only 
wbere  it  is  shown  to  have  abused  its  discretion. 
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Nov.  Terra,       This  is  not  shown  in  the  present  case.     See  Lovfiand  t. 

'. —  JoTies^  ante,  p.  184. 

B^cH  p^j.  Curiam. — The  judgment  is  affirmed  with  costs. 

Lea'oh.  jet.  F.  Kiger,  for  the  plaintiffs. 

C  Baker,  for  the  defendant. 


Leach  v.  Leach. 


A.  conveyed  his  farm  to  A., his  son,  by  deed,  for  the  nominal  < 
of  1  dollar.  At  the  same  time,  B.  ezecnted  a  bond  to  A.,  in  which,  alls 
reciting  the  conveyance,  in  consideration  thereof,  he  bound  hiraidif  ta 
cultivate  the  farm  in  a  husbandlike  manner,  and  to  delirer  to  A.,  dxshi^ 
his  life,  one-third  of  the  produce,  Ac.  B.  having  failed  to  deliver  tk 
produce  as  stipulated,  A.  filed  his  bill  to  cancel  the  deed  and  for  aa  ic- 
count,  <fec.  B.  proved  upon  the  hearing  the  payment  of  a  small  9ntsA 
of  money  upon  the  land,  but  admitted  in  his  answer  that  the  prue^ 
consideration  was  the  execution  of  the  bond. 

Held,  that  the  deed  and  bond  were  but  parts  of  one  oontraett  and  woe  ts 
be  treated  as  a  single  instrument. 

Heldf  also,  that  B,  held  the  land  upon  a  condition  subsequent,  that  k 
would,  in  all  things,  substantially  comply  with  his  covenant. 

Hdd,  also,  that  B.'a  failure  to  perform  the  covenant  was  a  breach  of  that 
condition  and  worked  a  forfeiture  of  the  estate. 

Held,  also,  that  chancery  might  properly  interfere  to  set  aside  the  cobt^- 
ance. 

Held,  also,  that  upon  setting  aside  the  conveyance,  an  account  shoald  \% 
taken,  and  B,  should  be  allowed  for  the  money  consideration  paid  hj 
him,  with  interest,  and  for  his  improvements,  and  all  rents  paid;  aad 
that  he  should  be  charged  with  the  rents  of  the  whole  farm,  inclndizf 
the  part  cleared  by  him,  from  the  time  he  went  into  poaseasion. 

Saturday,  ERROR  to  the  F/cyd  Circuit  Court. 

December  31.       Rqache,  J.— Bill  in  chancery  by  John  S.  Leach  agaiDst 
Jacob  B.  Leach. 

In  1834,  the  plaintiff  and  his  wife  conveyed  to  the  de- 
fendant, his  son,  the  farm  on  which  the  former  resided, for 
the  nominal  consideration  of   1  'dollar.    Contempora* 
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neously  with  the  execution  of  the  deed,  the  son  executed   Nov.  Term, 

a  bond  to  the  father,  in  which,  after  reciting  the  convey-  '. 

ance,  in  consideration  thereof,  among  other  stipulations,       ^^^ 
he  bound  himself  to  cultivate  the  farm  in  a  husbandlike      Lxaoh. 
manner,  and  to  deliver  to  the  grantor,  during  his  life,  the 
one-third  of  the  produce,  that  is  to  say,  one-third  of  the 
grain,  potatoes,  &c. 

The  plaintiff  filed  the  bill,  alleging  the  defendant  had 
violated  the  condition  subsequent  on  which  he  held  the 
title,  by  failing  for  years  to  deliver  the  one-third  of  the 
produce  of  the  farm,  and  praying  that  the  deed  might  be 
canceled,  and  an  account  taken.  The  defendant  an- 
swered, admitting  the  execution  of  the  bond  to  have  been 
th^  principal  consideration  for  the  conveyance,  but  asserts 
there  was  a  small  pecuniary  consideration  which  he  paid, 
and  denies  that  he  had  failed  to  deliver  the  stipulated 
amount  of  produce. 

A  good  deal  of  evidence  was  introduced  on  both  sides, 
and  on  the  hearing  the  Circuit  Court  dismissed  the  bill. 

The  deed  and  the  bond  are  but  parts  of  one  contract, 
and  are  to  be  treated  as  together  constituting  a  single  in- 
strument.   Fellows  v.  KresSy  6   Blackf.   536. — Sewall  v. 
Henry^  9  Ala.  R.  24.—W(akins  v.  Gregory,  6  Blackf.  113. 
The  defendant  held  the  land  upon  a  condition  subse- 
quent, that  he  would,  in  all  things  substantially  comply 
with  his  covenant.    In  such  case,  a  failure  to  perform  the 
obligation  is  a  breach  of  the  condition  subsequent  and  a 
forfeiture  of  the  estate,  and  forms  a  proper  subject  for 
the  interference  of  a  Court  of  chancery.    Jenkins  v.  Jen- 
kins, 3  Mon.  327. — Scott  v.  ScoU,  3  B.  Mon.  2.—DeveretLX 
V.  Cooper,  11  Verm.  102.— Hefner  v.  Yaunt,  8  Blackf.  455. 
Upon  a  careful  review  of  the  evidence,  we  have  come 
to  the  conclusion  that  it  is  clearly  established  that  the  de- 
fendant has  not  substantially  performed  the  obligation  of 
his  bond.     The  payment  of  the  small  pecuniary  conside- 
ration was  not  sufiicient.     Manifestly,  the  leading  consi- 
deration which  moved  the  father  to  make  the  conveyance 
was  to  secure  to  himself  and  his  wife  a  support  in  their 
declining  years.   The  contract  was  highly  advantageous  to 
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Not.  Term,   the  Bon.    For  a  very  disproportionately  Bmali  Bum  in 


1853 


money,  and  a  payment  for  the  few  remaining  years  of 
l^  the  father's  life  of  the  same  rent  he  would  have  had  to 
Bailst.  pay  to  any  one  else  for  the  use  of  land,  he  became  the 
owner  in  fee  of  the  farm.  Even  ^s  pittance  he  fidled 
to  pay,  and  besides  denies  to  his  father  the  use  of  the 
dwelling  on  the  farm  in  which  he  had  lived,  because  it 
was  not  specifically  mentioned  in  the  bond. 

The  undertaking  to  pay  the  rents  was  the  leading  con- 
sideration of  the  deed,  and  without  which  it  is  evident  it 
would  not  have  been  made.  The  failure  to  comply  with 
that  obligation  worked  a  forfeiture  of  his  estate. 

Upon  setting  aside  the  conveyance  it  was  proper  to 
take  an  account  The  defendant  should  be  allowed  {or 
the  money  consideration,  so  far  as  he  could  prove  he  had 
paid  it, with  interest;  for  the  improvements  made,  and  all 
rents  paid;  and  should  be  charged  with  the  rents  of  the 
whole  farm,  including  that  portion  by  him  cleared,  from 
the  time  he  went  into  possession  of  it.  This  is  the  proper 
and  only  mode  of  restoring  the  parties  to  their  original 
situation. 

Per  Curiam. — ^The  decree  is  reversed  with  costs.  CauBe 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

R.  Crawford^  for  the  plaintiff*. 

/.  CoOinSf  for  the  defendant. 


Hunt  and  Another  v.  Bailkt. 

Where  fleveral  pleas  filed  are  ■ubstantially  the  same,  the  Court  may,  on 

motion,  set  aside  all  bat  one. 
It  is  not  error  to  refase  a  motion  to  sappvess  a  depositioD,  where  no  oljec- 

tion  to  the  deposition  is  pointed  oat 
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ERROR  to  the  Randolph  Circuit  Court.  »<>▼•  Tenn, 

Pkrkins,  J. — ^Replevin  for  a  horse  charged  to  have  been '- — 

wrongfully  taken  and  detained.  ^f' 

Pleas,  not  guilty,  and  property  in  the  defendants.    Re-      Bailey. 
plication  in  denial  of  the  plea  of  property.    Jury  trial,  Saturday, 
and  verdict  for  the  plaintiff.    New  trial  granted,  which  ^'^<*'»**'  ^^' 
likewise  resulted  in  a  second  verdict  for  the  plaintiff. 
Motion  for  a  second  new  trial  overruled,  and  final  judg- 
ment for  the  plaintiff. 

This  case  is  here  upon  a  general  assignment  of  error, 
without  a  brief. 

It  appears  by  the  record  that  the  Court  below  set  aside 
the  fourth  and  fifth  pleas  of  the  defendants.  This  was 
right,  as  they  were  but  copies,  substantially,  of  the  first 
and  second.  The  instructions  given  were  not  excepted 
to,  nor  was  the  refusal  to  give  those  asked,  if,  indeed, 
there  was  a  refusal,  for  the  record  does  not  show  what 
was  done  with  the  latter.  No  point  is  presented,  there- 
fore, to  this  Court  in  regard  to  either. 

A  motion  was  made  to  suppress  a  deposition,  but  no 
objection  to  the  deposition  was  specified,  and,  hence,  the 
Court  rightly  overruled  the  motion.  No  objection  is 
pointed  out  to  the  deposition  here.  The  evidence  is  upon 
the  record,  and  is  conflicting.  The  jury  might  well,  and 
it  seems  did,  upon  two  trials,  infer  that  the  horse  sued  for 
was  obtained  by  the  defendants  below,  from  the  plaintiff, 
by  fraud. 

Per  Curiam. — ^The  judgment  is  aflirmed  with  costs. 
T.  /.  Sample,  for  the  plaintiffs. 
D.  Kilgorey  for  the  defendant. 
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Not.  Term, 
1858^_  gj^^  ^  CAaom. 

OAEDant 
▼. 
Ths  Stats.  Proeeeding  b/  ft  camtj  agftinst  hU  priDcipal,  ander  c.  51,  R.  S.  1843«  hj 
notice  and  motion.  The  notice  recited  the  reooYoiy  of  judgment  by  <4. 
against  B.,  as  principal,  and  C,  as  surety,  in  the  Union  Circuit  Courts 
the  payment  of  the  judgment  by  C,  and  the  notice  given  by  the  vxnitf 
to  the  principal  to  show  eaaae,  Ac  Hdd,  that  the  statate  had  bean  aab- 
Btantially  pursued. 

g^^'^i        EtlROR  to  the  FayeUe  Circuit  Court. 

Stuakt,  J. — This  was  a  proceeding  by  a  surety  against 
his  principal,  under  c.  51,  R.  S.  1843,  by  notice  and  mo- 
tion. The  notice  recites  the  recovery  of  judgment  by 
one  Burt  against  Bragg^  as  principal,  and  Cason^  as 
surety,  in  the  Union  Circuit  Court,  the  payment  of  the 
jadgment  by  the  surety,  and  notifying  Bragg  to  appear 
and  show  cause  why,  &c.  Cason  recovered  in  the  Court 
below.  We  think  the  provisions  of  that  statute — the  8th 
and  12th  sections — have  been  substantially  pursued. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per 
cent,  damages  and  costs. 

C.  JET.  Test,  for  the  plaintiff. 

/.  Yaryan,  for  the  defendant. 


Gabdnbr  v.  The  Statb. 

Ereiy  person  is  presumed  to  hare  a  christian  name  until  the  contrary  is 
shown. 

A  complaint  under  the  act  of  1853  establishing  Conrta  of  Common  Pleas* 
for  an  assault  and  battery,  did  not  set  out  the  christian  name  of  the  de- 
fendanti  but  only  the  initials.  Held,  that  the  defendant  could  arail  him- 
self of  the  omission  by  motion  to  quash,  as  well  as  by  plea  in  abatement. 

In  Jianuary,  1853,  the  R.  S.  of  1852  not  being  in  force,  informations  for 
misdemeanors  were  not  authorised  by  law,  but  only  a  sworn  charge  or 
complaint 
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The  refasal  of  the  Cirouit  Oourt  in  acrimiiuil  case  to  hear  more  than  tvo    Vor.  Term, 
witnesses  to  the  same  point,  cannot  be  supported  as  a  rule  of  decision.         1853. 
The  leaning  of  the  courts  should  be  to  allow  as  wide  a  latitude  to  the      i^A^niTpt 
defence,  in  criminal  cases,  as  is  eonsistent  with  a  proper  dispalch  of  the  y. 

pablic  business.  Tw  Staw. 

But,  in  roost  instances,  the  number  of  witnesses  that  shall  be  heard  on  a 
single  point  is  a  matter  resting  in  the  discretion  of  the  Oourt,  and  to 
bring  it  properly  within  the  cognisance  of  the  Supreme  Court,  the  facts 
showing  an  abuse  of  that  discreiiott  most  be  presented  in  the  record. 

The  doctrine  laid  down  in  Cooper  ▼.  Mcjunkin,  anto,  p.  390,  in  relation  to 
the  right  of  teachers  to  chastise  their  pupils,. adhered  to. 

As  a  matter  of  public  policy  and  to  prevent  breaches  of  the  peaceF&urts 
should  hold  a  strong  and  stem  hand  over  teachers  who  abuse  their  sa- 
cred and  responaible  position  bj  the  infliction  of  brutal  corpersl  punish- 
ments. 

APPEAL  from  the  Decatur  Circuit  Court.  5""*''5^%, 

Stuart,  J. — The  state,  by  her  attorney  prosecuting,  filed 
a  charge,  verified  by  affidavit,  against  Gardnef\  for  assault 
and  batlery.    The  charge  was  made  at  the  January  term 
of  the  Decatur  Common  Pleas.    It  appears  that  Gardner 
was  a  school-teacher,  and  the  party  assaulted,  his  pupil. 
While  they  stood  in  such  relations  to  each  other,  a  con- 
troversy arose  between  them  about  the  spelling  of  the 
word  '^  commerce."     The  pupil,  Stuart^  having  missed  in 
spelling  the  word,  and  refused  to  try  again,  Gardner  be- 
came angry  and  commenced  beating  him.     He  wore  out 
two  whips  on  him,  and  in  the  progress  of  the  chastisement 
administered  to  Stuart  a  blow  or  two  with  his  fist  on  the 
head,  and  a  couple  of  kicks  in  the  face.     Two  witnesses 
for  the  defence,  who  were  also  pupils  and  present,  testi- 
fied negatively  that  they  did  not  see  the  blows  nor  the 
kicks. 

The  cause  was  submitted  to  a  jury,  verdict  guil^,  fine 
2  dollars,  and  judgment  accordingly. 

In  the  progress  of  the  cause  several  olg  actions  were 
taken,  which  are  urged  here  for  a  reversal.  Among  the 
moat  material  are,  i.  That  tne  christian  «name  of  the  de- 
fendant is  not  set  out  in  the  charge,  but  only  initials.  He 
is  described  as  "  one  A.  G.  Gardner^  late  of  said  county/' 
For  this  cause  the  defendant  moved  to  quash  the  com- 
plaint The  criminal  code  established  by  the  revision  of 
Vol.  IV.— 57 
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KoT.  Term,    1852  providefl  that  the  indictment  or  information  most 

! contain,  amongst  other  things,  the  names  of  the  parties. 

OAum  y^i  2,  R.  s.  1852,  p.  867.  But  this  code  was  npt  in  force 
Turn  Sta»b.  in  January^  1852.  Jones  v.  Covins^  ante,  p.  805.  Under 
the  old  system,  which  was  still  in  force,  the  charge  was 
equally  defective.  The  only  question  is,  how  is  the  de- 
fendant to  take  advantage  of  it,  by  plea  in  abatement  or 
by  motion  to  quash?  Had  the  complaint  charged  Gard- 
ner by  a  wrong  christian  name,  his  proper  course  would 
have  been  to  plead  in  abatement.  1  Chitty  Crim.  L.  202. 
But  when  there  is  no  christian  name  given,  and  no  allega- 
tion that  the  party  has  not  a  christian  name,  nor  that  it  is 
unknown,  the  defect  being  apparent  on  the  face  of  the 
record,  it  would  seem  on  principle  that  a  plea  in  abate- 
ment was  unnecessary.  The  office  of  a  plea  is  to  inform 
the  Court  of  some  extrinsic  matter.  Here  the  defect  of 
name  is  clearly  before  the  Court.  For  every  person  is 
presumed  to  have  a  christian  name  until  the  contrary  is 
made  to  appear  by  proper  averment.  The  question  of 
sufficiency  can  in  this  instance  be  as  fully  raised  by  mo- 
tion to  quash  as  by  plea  in  abatement.  And  though 
CkiUjf  lays  it  down  as  the  rule  that  a  plea  in  abatement 
will  lie  in  such  cases,  yet  he  adds,  that  for  objections  ap- 
parent on  the  face  of  the  indictment  itself,  without  refer- 
ence to  any  extrinsic  fact,  it  is  more  usual  to  move  to 
quash.     1  Chitty  Crim.  L.  445. 

The  motion  to  quash  was  met  by  a  counter  motion  to 
file  an  information  in  which  the  christian  name  of  Gard- 
ner was  alleged  to  be  unknown.  The  Court  overruled 
the  former  and  sustained  the  latter.  This  was  erroneous. 
In  January,  1858,  the  R.  S.  of  1852  were  not  in  force,  and 
informations  such  as  that  filed  were  not  authorized  by 
law,  but  only  a  sworn  charge  or  complaint.  LindviUe  v. 
The  State,  3  Ind.  R.  580.    , 

The  8e(?ond  error  complained  of  is,  that  the  Court  re- 
flised  to  hear  more  than  two  witnesses  to  the  same  point 
on  the  part  of  the  defence.  As  a  rule  of  decision  this 
position  could  not  be  supported.  The  leaning  of  the 
courts  should  be  to  alk)w  as  wide  a  latitude  to  the  de- 
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fence  in  criminal  cases,  as  is  consistent  with  a  proper   Not.  Term, 

dispatch  of  the  public  business.     So  that  it  resolves  itself, — 

in  most  cases,  mto  a  matter  restmg  m  the  discretion  of  y. 
the  Court.  To  bring  it  properly  within  our  cognizance,  ^™  ^tatk. 
the  facts  showing  an  abuse  of  that  discretion  must  be 
presented  in  the  record.  Perhaps  the  arbitrary  course  of 
judges  at  nisipriusy  in  refusing  to  put  in  the  record  by  bill 
of  exceptions  the  facts  as  they  actually  occurred,  might 
be  better  guarded  by  legislative  enactment. 

The  instructions  given  to  the  jury  are  objected  to.  In 
a  recent  case  we  had  occasion  to  examine  the  law  relative 
to  the  right  of  teachers  to  chastise  their  pupils.  Cooper 
V.  McJunkiUj  anUy  p.  290^     • 

We  adhere  to  the  doctrine  there  laid  down.  Such  out- 
rages on  the  child,  even  though  he  be  truant  and  perhaps 
stubborn,  are  more  than  parental  feeling  can  bear.  To 
prevent  retaliation  and  breaches  of  the  peace,  it  becomes  a 
matter  of  public  policy  to  punish  the  offender.  If  the  law 
in  such  cases  is  properly  administered,  those  whose  feelings 
are  outraged  will  have  no  apology  for  taking  redress  into 
their  own  hands.  They  will  peaceably  abide  the  adjudi- 
cation of  the  courts.  If,  on  the  contrary,  the  law  is  loosely 
and  indulgently  administered,  the  tendency  is  to  stimulate 
the  aggrieved  to  seek  personal  redress.  As  a  matter  of 
public  policy,  courts  and  juries  should  therefore  hold  a 
strong  and  stern  hand  over  teachers  who  abuse  their  sa- 
cred and  responsible  position. 

P«'  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  8.  Scobet/y  for  the  appellant. 

R.  A.  RUey,  for  the  state. 
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Kor.  Term, 

^^^  HooKB  V.  York  and  Otbew. 

Hooks 

T. 

TottK.  Bank  boCm  r«eeiyed  by  a  justice  of  tlie  pesce  in  paynseDt  of  a  judgiiieiit, 
are  not,  while  in  his  possession,  sabject  to  Ibtj  upon  an  ezecuUen  against 
the  judgment-plaintifF. 

To  an  action  on  the  oflctal  bond  of  a  justice  of  the  peace  for  his  refusal 
to  pay  orer  to  a  judgment-plaintiff  bank  notes  received  by  him  in  pay- 
ment of  the  judgment,  it  is  no  answer,  that  the  notes  were  taken,  while 
in  his  possession,  upon  an  execution  against  the  plaintiff. 

Suits  upon  the  official  bond  of  a  justice  of  the  peace  were  required  by  the 
R.  8. 1843  to  be  brought  in  the  name  of  the  state  for  the  use,  or  upon  the 
relation  of,  the  party  interested. 

**JU;jj2^'3j        ERROR  to  the  Fmtntain  Circuit  Court. 

Davison,  J. — Debt  by  the  plaintiff  before  a  justice  of 
the  peace  against  Elijah  York^  a  justice  of  the  peace, 
and  his  suretiesi  on  his  official  bond.  The  bond  was  con- 
ditioned in  the  usual  form,  for  the  discharge  of  the  duties 
of  the  justice,  and  for  the  payment  over  by  him  to  the 
proper  persons  of  all  moneys  received  by  virtue  of  hb 
office.  The  breach  assigned  is,  that  the  plaintiff,  on,  d&c, 
recovered  a  judgment  before  said  justice  against  one 
Jackson  Cochran  for  30  dollars,  and  costs,  &c.,  which  was 
by  said  Cochran  paid  in  full  to  the  justice;  that  the 
plaintiff,  afterwards,  to-wit,  on,  &c.,  at,  &c.,  demanded 
the  money  so  received,  d&c,  but  the  justice  failed  and  re- 
fused to  pay,  &c. 

Plea,  that  said  20  dollars  was  received  by  the  justice 
in  current  bank  notes;  and  while  the  same  was  in  his 
possession,  to-wit,  on,  &c.,  one  William  Hall^  a  constable, 
&c.,  by  virtue  of  an  execution  then  in  his  hands  against 
said  plaintiff,  seized  and  took  said  bank  notes  into  his 
possession  as  the  plaintiff's  property,  &c. 

To  this  plea  there  was  a  general  demurrer.  The  jus- 
tice sustained  the  demurrer  and  gave  judgment  for  the 
plaintiff.    The  defendants  appealed. 

In  the  Circuit  Court,  the  cause  was  submitted  on  the 
demurrer  to  the  plea.  The  Court  overruled  the  demurrer 
and  rendered  judgment  for  the  defendants. 

The  record  presents  this  question :  Were  the  bank  notes 
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subject  to  the  execution  ?    We  think  they  were  not.    It  ^o^-  Term, 
lias  been  decided  that  money  collected  by  a  sheriff  on 


execution   cannot,  while   in   his  possession,  be  levied  ^^ 

on.  While  it  remains  there  it  is  in  the  custody  of  the  Kmopateick. 
l&w.  It  does  not  belong  to  the  ji;dgment*creditor  until 
it  is  paid  oVer  to  him.  Therefore  it  is  not  liable  to 
execution.  Turner  v.  Fhidally  1  Cranch  117. — Wood  v. 
JVood,  4  Adolph.  and  Ellis  S97. —Winton  v.  !%€  Staie, 
antCy  p.  321. — Ross  v.  Clark,  1  Dall.  254.  In  the  case 
last  cited,  "the  defendant  had  obtained  a  judgment 
against  Ross,  who  paid  the  money  into  the  hands  of 
the  prothonotary  and  then  attached  it.  On  rule  to  show 
cause,  the  Court  quashed  the  writ,  because  the  money  in 
the  hands  of  the  prothonotary  was  to  be  considered  in 
the  same  state  as  if  it  had  been  paid  into  the  hands  of 
the  sheriff."  There  is  no  reason  why  the  principle  laid 
down  in  the  oases  above  cited  should  not  apply  to  the 
one  under  consideration.  It  was  no  doubt  the  duty  of 
the  justice  to  pay  the  bank  notes  over  to  the  judgment- 
creditor.  And,  in  our  opinion,  that  duty  was  not  super- 
seded by  the  levy  of  the  execution.  Sibet^  v.  Humphries^ 
ante,  p.  481. 

The  present  suit,  however,  cannot  be  sustained.  It  is 
founded  upon  an  official  bond  made  payable  to  the  state. 
The  suit  was  brought  in  the  name  of  the  person  inte- 
rested, &c.,  when  it  should  have  been  instituted  in  the 
name  of  the  state  for  his  use,  or  on  his  relation.  R.  S. 
1843,  c.  40,  ss.  131,  132. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C.  Ti^er  and  L.  Wallacey  for  the  plaintiff. 


Hull  v.  Kirkpatbick. 

A  count  in  case  charged  that  A,  in  an  exchange  of  horses  with  B.  falsely 
represented  hi8»  A'$,  horse  to  be  sound,  when  in  truth  he  was  not  sound, 
but,  at  the  time  of  the  exchange,  was  and  still  is  unsound,  haying  a  dis- 
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Not.  Term ,       ease  called  glaaden,  "whioh  A,  then  knew,  and  that  A.,  thoagh  reqaestod. 
1853.  had  refused  to  deliver  to  B,  the  horse  received  of  him.    Plea,  that  B. 

HvLL  never  delivered  or  tendered  to  A.  the  horse  received  of  him  in  exdusg?. 

T.  although  A,t  on,  Ac,  at,  <bc.,  tendered  back  the  horse  vhidi  hegottf 

KnKPATUOK.       J},.  i)„t  he  then  and  there  refused  to  receive  the  horse,  Ac.   JW,  tliti 
the  plea  was  properlj  rejected  on  motion. 
A.  in  an  exchaoge  of  horses  with  B.  was  asked  bj  B.  what  was  the  Da£ta 
of  his,  ii/«,  horse,  the  horse  appearing  to  be  diseased.    A.  replied  tka: 
the  horse  "  had  the  distemper  a  little."    Hdd,  that  the  stateneot  y«  ia 
effect  a  repreaentation  that  the  horse  was  not  otherwise  diseased. 
The  refusal  of  the  Circuit  Court  to  grant  a  motion  for  a  new  trial  oa  ae 
count  of  newly  discovered  evidence,  will  not  be  disturbed  vhere  nek 
evidence  does  not  seem  obviously  sufficient  to  change  the  resah  opa  i 
new  trial. 
In  an  action  of  tort,  where  the  damages  laid  are  over  50  dollars,  hut  tk 
recovery  is  for  a  less  sum,  the  plaintiff  is,  under  the  R.  S.  1843,  eotitU 
to  costs. 


SlS^'ai.       ERROR  to  the  Blackfin-d  Circuit  Court. 

Davison,  J. — This  was  an  action  of  trespass  on  tlie 
case  by  Kirkpalrick  against  HvR.  The  declaration  con- 
tains three  counts.  The  first  charges  that  HuU^  in  a  cer- 
tain exchange  of  horses  with  Kirkpatrickj  fakelj  repre- 
sented his,  HuWs,  horse  to  be  sound,  when  in  tradi,^.^ 
he  was  not  sound,  but  at  the  time  of  said  exchange  was, 
and  still  is,  unsound,  having  a  disease  called  glanders. 
The  second  count  is  similar  to  the  first,  with  this  excep- 
tion :  it  alleges  that  iftcfl,  when  the  exchange  took  place. 
knew  his  horse  to  be  unsound.  The  third  is,  in  sabetance, 
the  same  as  the  second,  excepting  an  averment  that  HA 
though  requested,  had  refused  to  redeliver  to  JGrtprfrici 
the  horse  received  of  him. 

The  general  issue  was  pleaded  to  the  declaration.  To 
the  third  count  there  was  a  second  plea,  that  Ktrkpatrki 
never  delivered  or  tendered  to  Httll  the  horse  recelTed  of 
him  the  in  exchange,  although  Htitt,  on  the  13th  of  Jprl' 
1849,  at,  &c.,  tendered  back  the  same  horse  which  he  got 
of  Kirkpatricky  but  he  then  and  there  refused  to  receiVf 
said  horse,  &c. 

The  second  plea  was,  on  motion,  rejected.  This  nifej 
of  the  Court  was  correct.  The  defence  set  up  by  the 
plea  constitutes  no  answer  to  the  third  count,  nor  was  it 
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Adapted  to  the  nature  of  the  action.    Therefore  it  was  a  ^or.  Term, 

ir*                                                                                                     1853. 
niilhty.  

The  cause  was  submitted  to  the  Court  by  consent.    The       ^^ 
Court  found  for  the  plaintiff  below,  and  assessed  his  dam-  Eiekpatuok. 
SLges  at  30  dollars*    Motion  for  a  new  trial  overruled,  and 
Judgment  on  the  finding  of  the  Court. 

The  refusal  to  grant  a  new  trial  is  alleged  to  be  erro- 
neous— 1.  Because  the  averments  in  the  declaration  were 
not  sustained  by  the  proofs.  2.  Because  the  facts  proved 
do  not  present  any  cause  of  action.  3.  That  the  defend- 
ant was  entitled  to  a  new  trial  on  account  of  newly  dis- 
covered evidence. 

The  evidence  shows  that  a  short  time  before  the  ex- 
change of  horses,  HuU^  the  defendant  below,  was  told  by 
two  persons  that  his  horse  had  the  glanders.  When  the 
exchange  took  plcuse,  the  plaintiff  asked  the  defendant 
'*  what  was  the  matter  with  the  horse?"  In  answer  the 
defendant  stated,  ^'  the  horse  had  the  distemper  a  little." 
The  plaintiff  replied,  he  cared  nothing  for  that.  Three 
witnesses,  two  of  whom  professed  to  have  skill  in  the 
diseases  of  horses,  testified  that  the  defendant's  horse  at 
the  time  of  the  trade  was,  and  still  is,  diseased  with  the 
glanders.  Two  other  witnesses,  one  of  whom  professed 
a  like  skill,  deposed  that  he  was  not  afflicted  with  th^t 
disease — that  it  was  contagious,  and  the  defendant's  horse 
had  been  used  and  fed  with  other  horses,  without  any  of 
them  contracting  it;  that  persons  unskilled  in  the  diseases 
of  horses  could  not  distinguish  the  distemper  firom  the 
glanders.  It  was  shown  that  the  horse  traded  to  the  de- 
fendant was  worth  between  20  and  30  dollars ;  that  the 
one  in  question,  if  sound,  would  be  worth  50  dollars;  and 
that  in  his  present  condition  he  was  of  no  value. 

It  is  insisted  that  the  defendant's  statement,  namely, 
'*  that  the  horse  bad  the  distemper  a  little,"  did  not  amount 
to  a  representation  that  he  was  sound.  This  view  is  not 
strictly  correct.  The  statement  does  not  appear  to  have 
been  given  as  a  mere  opinion  or  belief;  and  whether  it 
was  understood  by  the  parties  as  a  representation  of 
soundness,  was  for  the  Court  trying  the  cause  to  deter- 
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Nov.  Term, 
1853. 

HOLL 
V. 

EutsPAtmioK. 


mine  from  all  the  facta  and  circamstances  connected  witk 
the  transaction^  We  think  it  was  evidently  intended  bj 
the  defendant,  and  understood  by  the  plaintiflfy  as  a  repre- 
sentation that  the  horse  was  sound.  The  appearanee  of 
the  horse  no  doubt  indicated  that  he  mig^ht  have  the  dii- 
temper.  This  the  parties  do  not  appear  to  have  ooush 
dered  important ;  but  the  statement  itself,  in  effect,  rep- 
resented that  the  horse  was  not  otherwise  diseased,  fa 
our  opinion,  the  averment  that  the  defendant  represented 
his  horse  to  be  sound,  was  substantially  proved.  Whether 
the  horse  really  had  the  glanders,  or  if  he  had,  whether 
the  disease  was  known  to  the  defendant  at  the  time  of 
the  exchange,  are  points  upon  which  the  evidence  is  con- 
flicting ;  but,  it  seems  to  us,  the  preponderance  is  against 
the  defendant. 

In  support  of  the  motion  for  a  new  trial,  the  defeodant 
filed  two  aflidavits — his  own  and  the  affidavit  of  one  SM 
Wrixson.  The  affidavit  of  Wrixson^  in  eflect,  states,  that 
he  considered  himself  a  Judge  of  the  diseases  of  hoTBet: 
that  he  had  just  examined  the  horse  in  controversy,  and, 
in  his,  Wrixson^s  opinion,  the  horse  was  not  diseased 
with  the  glanders ;  that  he  had  known  the  horse  about 
six  years  ago,  and  at  that  time  the  horse  was  afflicted  in 
the  same  manner  that  he  is  now. 

The  Circuit  Court,  in  deciding  the  motion  for  a  new 
trial,  doubtless  considered  the  newly  discovered  evidence 
in  connection  with  that  given  on  the  trial.  Byovemilii^ 
the  motion,  the  Court,  in^effebt,  decided  that  Wrmm's 
testimony,  if  produced,  would  not  change  the  preponder 
ance.  With  that  decision  we  are  not  disposed  to  inter 
fere.  To  justify  us  in  disturbing  the  opinion  of  the  Cir 
cuit  Court,  the  sufficiency  of  the  newly  discovered  evi- 
dence to  change  the  result  upon  a  new  trial,  should  ap- 
pear obvious.  Such  conclusion  is  not  shown  by  the  re- 
cord.   The  motion,  therefore,  was  properly  overruled. 

The  judgment  in  this  case  being  for  30  dollars  only,  it 
is  contended  that  the  defendant  should  have  recovered 
costs.  This  is  a  mistake.  The  present  action  is  founded 
in  tort,  the  damages  are  laid  at  an  amount  over  50  dol- 
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l&rsy  and  the  Circuit  Court  had  exclusive  jurisdiction  of  Kot.  Term, 
tlie  cause.    R.  S.  1843,  c.  47,  s.  2.     The  damages  assessed       ^^^' 
did  not  authorize  a  judgment  against  the  plaintiffs  for      ^>^"^^^ 
costs.  In  debt,  assumpsit,  and  covenant,  "wherein  the  sum       Joim. 
€iue  or  demanded  exceeds  50  dollars,"  the  rule  is  different. 
8  Blackf.  106. 

Per  Curiam. — The  judgment  is  affiifmed,  with  10  per 
cent,  damages  and  costs. 

W.  Marchy  for  the  plaintiff. 

/.  H.  HoBiday,  for  the  defendant. 


DuNLAP  V.  Jones. 


A  judgment,  where  the  cause  is  tried  by  the  Court,  can  be  set  aside  onlj 
on  the  same  preponderance  of  eyidence  that  would  inyalidate  a  verdict 

'Where  the  record  does  not  profess  to  set  out  all  the  eyidence,  its  insuffi- 
ciency to  support  the  judgment  cannot  be  assigned  for  error. 

ERROR  to  the  Clark  Circuit  Court.  Smturda^, 

Davison,  J. — Jones  sued  Dunlap  in  covenant.  The  de- 
claration sets  forth  a  contract  sealed  by  the  parties, 
whereby  Dwnlap^  in  consideration  of  200  dollars,  agreed 
with  Janes  to  construct  for  him  a  dwelling-house,  in  a 
workmanlike  manner.  The  payment  of  the  money  is 
averred  and  certain  breaches  specifically  assigned.  Plea, 
performance,  with  an  agreement  that  all  special  matter 
should  be  admissible  under  it.  The  cause  was  submitted 
to  the  Court  by  consent.  The  Court  found  for  the  plaintiff 
below.  Motion  for  a  new  trial  overruled.  Judgment  on 
the  finding  of  the  Court. 

Whether  the  proof  was  sufficient  to  sustain  the  finding 
of  the  Court  is  the  only  question  presented  by  the  record. 

The  judgment,  where  the  cause  is  tried  by  the  Court 
^<  can  be  set  aside  only  on  the  same  preponderance   of 
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evidence  that  would  invalidate  a  verdict."  4  Blackf.  811. — 
5  id.  108. — 6  id.  507.  Bat  the  record  does  not  profess  to 
set  out  all  the  evidence  given  on  the  trial.  Therefore  its 
insufficiency  to  support  the  judgment  cannot  be  assigned 
for  error.  5  Blackf.  146. — 8  id.  196.  However,  from 
what  is  set  out»  the  right  o{  Jones  to  recover  is  sufficiently 
shown. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

JET.  F.  Smith,  for  the  plaintiff. 

W.  T.  Otto,  for  the  defendant. 


Orth  and  Another  v.  Sharkey. 


December  31. 


The  consideration  of  a  note  maj  be  proved  bj  a  coayersation  between  the 
parties  when  it  was  given. 

APPEAL  from  the  Union  Circuit  Court. 

Davison,  J. — Orth  and  White  sued  Sharkey  before  a 
justice  of  the  peace,  upon  a  note  for  the  payment  of  37  dol- 
lars and  60  cents.  The  note  was  payable  to  one  George 
Parker  and  by  him  assigned  to  the  plaintiffs.  Plea, 
that  the  defendant,  when  he  gave  the  note,  was  the  own- 
er of  a  saw-mill  propelled  by  water,  and  used  therein  a 
certain  water-wheel  for  the  propelling  of  the  machinery 
thereof;  that  Parker,  falsely,  &c.,  represented  that  he 
was  the  patentee  of  a  certain  wheel  for  propelling  machi- 
nery by  water,  commonly  called  "the  Parker  Wheel;" 
that  the  wheel  so  used  by  the  defendant  was  an  infringe- 
ment of  his,  Parker^ s,  patent;  and  the  defendant  was 
liable  for  the  use  of  said  wheel.  The  defendant,  believ- 
ing these  representations,  executed  the  note  sued  on, 
when  in  truth  Parker  had  no  title,  as  patentee,  to  the  de- 
fendant's wheel,  &c.    Replication  in  denial  of  the  plea. 
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The  defendant  was  also  entitled  to  the  general  issue.   Nor.  Term, 

The  j  usdce  gave  judgment  for  the  plaintiffs.    The  defend- '- — 

&nt  appealed.  ^ 

lo  the  Circait  Court  there  was  a  verdict  for  the  defen-     Sha^kkt. 
dant.    Motion  for  a  new  trial  ovemiled.    Jadgment  on 
the  verdict,  &c. 

Upon  the  trial,  the  defendant  introduced  one  Reed^  who 
testified  that  he  was  called  on  by  the  defendant  and  Par- 
ker^s  agent,  and  requested  to  decide  whether  a  wheel  then 
in  the  defendant's  mill,  was  an  infringement  of  Parker^s 
patent.    This  the  witness  declined  doing.   Parker^s  agent 
then  insisted  that  said  wheel  was  an  infringement  of  that 
patent — ^that  the  question  of  such  infringement  had  been 
determined  by  suits  in  favor  of  Parker.    He  referred  to 
some  decisions.     Whereupon  it  was  agreed  that  the  de- 
fendant should  give  his  note  for  37  dollars  and  60  cents, 
payable  in  twelve  months,  and  Parker  should  make  and 
deliver  to  him  a  deed  of  assignment  for  the  right  of  ma- 
king and  using,  &c.,  one  wheel  of  Z.  4*  ^*  Parker^s  com- 
bined percussion  and  reaction  water-wheel.    If  it  turned 
out  that  the  defendant's  wheel  was  an  infringement  of 
said  patent,  the  note  was  to  be  paid ;  if  not,  it  was  to  be 
void.    The  defendant  was  to  furnish  prool'  that  his  wheel 
was  not  an  infringement,  &e.    The  agreement  being  thus 
made,  the  note  in  question  was  given,  and  a  deed  of  as-         . 
signment  accordingly  executed. 

A  bill  of  exceptions,  taken  by  the  plaintiffs,  states  that 
they,  at  the  proper  time,  objected  to  the  introduction  of 
Reed^s  testimony,  but  the  Court  overruled  the  objection, 
and  permitted  it  to  be  given  for  the  purpose  of  showing 
the  consideration  of  the  note,  and  not  for  the  purpose  of 
contradicting  its  terms.  The  defendant  gave  in  evidence, 
the  deed  of  assignment  executed  to  him  by  Parker;  also, 
a  schedule  and  specification  of  Parker^s  patent;  and 
thereupon  tendered  said  deed  to  the  plaintiffs.  He  then 
introduced  one  Mdrtz,  who  testified  that  he  was  a  mill- 
wright ;  that  he  put  up  the  defendant's  mill  in  the  year 
1837 ;  that  he  had  the  right  to  sell  and  use  the  spiral  vent 
wheel  patented  by  one  Clark  Wilson;  the   defendant's 
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of  the  spiral  vent  wheel ;  that  he  had  seen  wheels  aim- 

^        ilar  to  the  defendant's,  thirty  years  ago.     Another  witness 

Sbabkst.     testified  that  he  had  seen  the  spiral  vent  wheel  forty  years 

ago.    The  above  is  believed  to  be  the   substance  of  the 

evidence  given  in  the  cause. 

The  plaintifi*s  insist  that  their  objection  to  BeaTs  testi- 
mony should  have  been  sustained.  So  far  as  his  evidence 
conduced  to  prove  the  consideration  of  the  note»  it  was 
properly  admitted.  We  infer  from  the  bill  of  exceptions 
that  such  parts  of  it  as  tended  to  set  up  a  verbal  contem- 
poraneous agreement  varying  the  terms  of  the  note,  were 
excluded  from  the  consideration  of  the  jury. 

However,  this  judgment  must  be  reversed.  The  real 
consideration  of  the  note  in  suit,  was  the  compromise  of 
a  claim  against  the  defendant,  for  which  he  considered 
there  was  at  least  some  foundation.  The  representations 
of  Parker  J  no  doubt,  led  to  the  compromise  and  the  exe- 
cution of  the  note;  but  it  was  not  shown  that  these  re^ 
presentations,  or  any  part  of  them,  were  untrue.  Mone 
of  the  witnesses  profess  to  be  acquainted  with  Parker^s 
patent,  or  the  principle  upon  which  it  is  governed.  The 
circumstance  that  the  defendant's  wheel  was  made  accord- 
ding  to  the  specifications  of  another  patent,  does  not  ad- 
mit of  the  inference  that  his  wheel  is  not  an  infringement 
of  Parker's  patent.  We  are  decidedly  of  opinion  that 
the  evidence  set  out  in  the  record,  was  insufficient  to  sus- 
tain the  defence  set  up  against  the  note.  8  Blackf.  181. 
A  new  trial  should  have  been  granted. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  d&c. 

/.  Yaryan,  for  the  appellants. 

/.  S.  Reid,  for  the  appellee. 
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IfoT.  Term, 
Payton  and  Another  v.  Sbcur  and  Another.  ^Q^- 

Patton 

.  special  plea  which  merely  denies  aUegations  in  tlie  declaration  which  ^* 

the  plaintiff  would  on  the  general  issue  be  bound  to  prove  in  support  of 
his  case,  is  bad  on  special  demurrer,  as  amounting  to  the  general  issue. 

L  promissory  note  was  executed  and  put  into  the  hands  of  A.  to  be  deliv- 
ered to  the  payees  upon  their  surrending  up  a  letter  of  credit  which 
they  held  to  secure  a  debt  of  a  third  person.  A.  delivered  up  the  note 
to  the  payees  without  receiving  firom  them  the  letter  of  credit,  and, 
having  never  sunvndered  it,  they  brought  suit  on  the  note.  Held^  that 
the  note  was  void  for  want  of  consideration. 


ERROR  to  the  HunUngion  Circuit  Court  fSSSS' 

Davison,  J. — ABsumpsit  by  the  defendants  in  error  against 
the  plaintiffs  in  error  upon  two  promissory  notes,  each  for 
the  payment  of  250  dollars.  The  defendants  pleaded  two 
pleas :  1.  That  said  notes  were  never  delivered  by  them  to 
the  plaintiffs.  2.  The  second  plea  alleges,  substantially, 
that  the  defendants,  with  others,  on  the  first  o{  April,  1851, 
at  Huntington  County,  executed  a  letter  of  credit,  and  de- 
livered it  to  one  Leonard  BiUey,  the  object  of  which  was 
to  enable  him  to  buy  goods  on  credit  in  the  State  of  Ohio. 
BSley,  afterwards,  on  the  15th  of  said  month,  purchased  of 
the  plaintiffs,  upon  the  faith  of  said  letter,  and  on  credit, 
a  stock  of  goods  amounting  to  '500  dollars.  On  the  23d 
of  August^  1851,  BiUey,  being  in  failing  circumstances, 
proposed  to  the  defendants  that  if  they  would  execute 
their  notes  to  the  plaintiffs,  he  would  cover  the  amount 
by  a  sale  of  goods  to  them  out  of  his  stock  then  on  hand, 
and  lift  the  letter  of  credit  to  be  canceled.  The  defen- 
dants agreed  to  this  proposition ;  the  goods  were,  accord- 
ingly, delivered  to  them;  and  ihey  signed  the  notes  now 
in  suit.  The  plaintiffs  being  in  possession  of  said  letter 
of  credit,  it  was  agreed  that  the  surrender  of  it  should  be 
the  consideration  upon  which  they  were  to  receive  the 
notes.  The  notes  were  then,  by  agreement  between  the 
defendants  and  BUley^  placed  in  the  hands  of  one  F.  A. 
Yahne,  to  be  by  him  taken  to  Ohio,  where  the  plaintiffs 
resided,  and  delivered  to  them  upon  the  surrender  to  him, 
YahnCf  of  said  letter  of  credit.    This  he  failed  and  refused 
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Not.  Term,   to  do,  but  wrongfully,  &c.,  held  the  notes  in  his  posses- 

^^^^' sion  until  the  21st  of  December,  1851.     At  this  date  the 

^^V^"  plaintiffs  visited  said  county  for  the  purpose  of  settling  the 
8noR.  business.  They  refused  to  give  up  the  letter  of  credit, 
stating  that  they  would  rather  have  it  than  the  notes.  But 
YcJine,  afterwards,  with  an  intent  to  defraud  the  defendants, 
delivered  said  notes  to  the  plaintiffs,  without  requiring, 
them  to  surrender  said  letter  of  credit,  and  it  still  remains 
in  their  possession ;  wherefore  the  notes  are  void,  &c. 

To  each  of  the  pleas  there  was  a  special  demurrer 
sustained. 

The  first  plea  merely  denies  certain  allegations  in  the 
declaration  which  the  plaintiffs,  on  the  general  issue,  would 
have  been  bound  to  show  in  support  of  their  case.  It 
was,  therefore,  objectionable  on  special  demurrer. 

The  demurrer  to  the  second  plea  states  three  causes, 
viz.:  1.  That  it  consists  of  matter  of  fact  amounting 
to  the  general  issue.  2.  It  is  argumentative.  3.  Because 
it  sets  up  matters  with  which  the  plaintiffs  are  in  nowise 
connected. 

None  of  these  causes  are  well  assigned.  Then,  the 
demurrer  presents  this  inquiry:  Does  the  second  plea 
constitute  a  defence  to  the  action?  We  think  it  does. 
When  the  notes  were  signed,  it  was  expressly  agreed  be- 
tween the  defendants  and  BiUey  that  their  delivery  to  the 
plaintiffs,  and  the  surrender  of  the  letter  of  credit,  should 
be  simultaneous.  To  this  agreement  the  plaintiffs  never 
assented ;  they  even  refused  to  comply  with  it.  Nor  did 
the  defendants  ever  consent  to  the  delivery  of  the  notes 
on  any  condition  other  than  that  agreed  on.  Therefore 
the  plaintiffs  were  not  entitled  to  possession  of  the  notes. 
If  one  party  does  not  accede  to  a  promise  as  made,  the 
other  party  is  not  bound  by  it  Chitty  on  Cont.  9.  TuUle 
V.  Love,  7  Johns.  R.  470.  The  notes  when  offered  to  the 
plaintiffs  were,  in  effect,  nothing  more  than  a  proposal  to 
alter  a  subsisting  liability.  This  has  not  been  done.  The 
letter  of  credit  is  still  in  their  possession  and  in  full  force. 
Without  its  surrender  the  plaintiffs  could  have  no  title  to 
the  notes.    They  went  into  their  possession  without  any 
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eonsideration  moving  from  them,  and  are,  on  that  account,  ^ot.  Term, 

void.     Stewart  v.  The  Trustees,  &c.,  2  Denio  403.— Wood  ^^^^' 

V.  Edwards,  19  Johns.  R.  205.  ^J" 

Per  Curiam. — The  jadgment  is  reversed  with  costs.  Th»  Statb. 
Cause  remanded,  &c. 

D.  H.  Colerick,  for  the  plaintiffs. 

/.  R.  Coffroth,  for  the  defendants. 


Krutz  v.  The  State. 

A.  having  been  indicted  in  twelve  cases  for  retailing  spirituous  liquor,  the 
indictments  were  all  by  consent  submitted,  at  the  same  time,  for  trial 
to  a  jurj.  The  testimony  of  a  witness  was  heard,  the  jury  found  the 
defendant  guilty  upon  nine  of  the  indictments  and  assessed  a  separate 
fine  in  each  case,  and  judgments  were  rendered  accordingly.  HM,  that 
a  separate  jury  fee,  docket  fee,  and  witness  fee  were  taxable  on  each 
of  the  judgments  against  the  defendant. 

ERROR  to  the  Switzerland  Circuit  Court.  Saturday, 

DavisoK)  J. — This  was  a  motion  to  tax  costs. 

The  record  shows  that  KrtUz,  the  defendant  below,  was 
indicted  in  twelve  cases,  for  retailing  spirituous  liquor 
without  license.  By  consent  the  indictments  were  all,  at 
the  same  time,  submitted  for  trial  to  a  jury.  Upon  nine 
of  the  indictments  the  jury  found  the  defendant  guilty,  and 
assessed  a  separate  fine  in  each  case.  Judgments  were 
rendered  in  accordance  with  the  several  verdicts. 

The  defendant  moved  the  Court  to  tax  for  costs  against 
him,  in  said  nine  causes,  but  one  jury  fee,  one  docket  fee, 
and  one  witness  fee,  there  having  been  only  one  witness 
sworn,  and  but  one  trial  had  in  said  cases.  This  motion 
the  Court  overruled,  and  allowed  as  cost  against  him  a 
jury  fee,  docket  fee  and  a  witness  fee  in  each  case. 
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The  ruling  of  the  Court  was  oorrect.  There  is  a  statu- 
.  tory  proYisioQ  which  enacts  that,  "  In  all  cases  of  a  con- 
viction, the  costs  of  prosecution  shall  be  included  in  the 
judgment  rendered  against  the  convicted  person,  un- 
less the  Court  or  jury  trying  the  cause  expressly  find 
otherwise/'  R.  S.  1843,  c.'54,  s.  62.  Against  the  defen- 
dant there  was  a  conviction  in  each  of  the  nine  cases, 
and  several  judgments  were  accordingly  rendered.  It  fol- 
lows that  costs  were  properly  included  in  each  judgment. 

Per  Curiam. — The  judgment  is  afiirmed  with  costs. 

/•  G.  Marshall  and  D.  Kelso,  for  the  defendant. 

it.  A.  RUey,  N.  B.  Taylor  and  /.  Cdbnm,  for  the  State. 


NossAMAN  and  Others  v.  Nossamak. 

A  marria^  may  be  presumed  from  ooliabitation  and  reputation;  but  the 
presumption,  like  other  preaumptiona  of  fact,  may  be  rebutted> 

Where  a  cohabitation  ia  shown  to  hare  been  known  by  the  paitiea  to  be 
adulterous  in  its  origin,  a  lawful  wife  being  then  aliye,  no  presumption 
of  the  death  of,  or  a  divorce  from,  such  wife  will  be  indulged  in  favor  of 
the  guilty  parties. 

Affirmatire  eridenee  is  necessary  in  such  a  case  to  establish  the  death  of, 
or  a  dirorce  fVom,  the  lawful  wife. 

It  will  not  be  presumed,  in  order  to  establish  a  presumptire  marriage,  that 
either  the  parties  or  officers  violated  the  law. 

The  clerk  of  one  county  could  not,  under  the  R.  S,  1843,  issue  a  license  for 
the  marriage  of  a  female  who  was  a  resident  of  another  county. 

A  release  of  real  estate  is  not  valid  unless  a  grantee  ia  in  some  way  desig- 
nated. 


Saturday, 
December  31. 


ERROR  to  the  Marion  Court  of  Common  Pleas. 

RoACHE,  J. — This  was  a  bill  in  chancery  for  partition  by 
Wellington  Nossaman  and  others  against  Adam  Nossaman. 

A  portion  of  the  complainants  claim  that  they  are  enti- 
tled to  the  partition,  as  the  only  legitimate  children  and 
heirs  of  John  Nossaman^  deceased,  who  died  intestate,  to 
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tlie  exdasion  of  the  defendant,  Adam  NossamaUy  whom   ^^^'^^^> 
they  charge  to  have  been  illegitimate.    But  if  they  shall 


T, 


be  found  not  to  be  the  legitimate  children  of  the  intestate, 

it  is  alleged  that  Sidney  Bdcher,  another  of  the  complain-     Nomaju*. 

antSy  who  is  a  sister  of  the  defendant,  is  entitled  as  the 

next  of  kin,  on  the  ground  that,  admitting  Adam  be  the 

only  legitimate  child,  he  is  estopped  from  setting  up  any 

claim,  by  the  following  instrument  of  writing : 

'^  Indiana^  Marion  County,  OcL  4, 1842^ — ^I,  Adam  Nossa* 
man^  do  hereby  acknowledge  to  have  received  the  distribu- 
tive share  of  my  father's  estate, /oAn  NossamaUydixA  hereby 
release  all  my  claim  to  hi«  real  and  personal  estate  which 
he  now  has,  or  hereafter  may  have.  Witness  my  hand 
and  seal  this  day  and  year  first  above  written.  Adam 
Nossamauy  (seal.)  Witness,  Nathanid  M.  OreWy  LeuiU  C, 
Ijewis.*^  The  writing  was  acknowledged  before  L^tois  C. 
Lewis,  as  recorder,  and  recorded  October  4,  1843. 

Adam  Nossaman  answered,  denying  that  any  of  the  com- 
plainants were  entitled  as  children  or  heirs  at  law  of  the 
intestate,  and  denying  that  the  complainants,  who  claimed 
as  the  children  of  the  intestate,  were  legitimate,  and  assert- 
ing that  the  writing  purporting  to  be  a  release  was  a 
nullity.  He  also  filed  a  cross-bill  alleging  himself  to  be 
the  only  legitimate  child  of  the  decedent,  and,  as  such, 
entitled  to  the  whole  estate. 

The  Court  below  dismissed  the  complainants'  bill. 
The  material  facts,  as  we  collect  them  from  the  bill, 
answers,  and  depositions,  are  as  follows : 

In  ISWy  John  Nosxaman  was  lawfully  married  to  AlngaU 
Wyliey  in  Monroe  county,  Virginia.  They  lived  together 
for  some  years  there,  and  had  issue  one  son,  the  defendant, 
Adam  Nossaman.  A  few  years  after  his  birth,  they  sepa- 
rated, and  never  afterwards  lived  together. 

About  1615,  John  Nossaman,  and  Rica  Medows,  who  is 
the  mother  of  the  Nossamans  complainants,  commenced 
living  together  in  adultery,  in  Monroe  county,  and  so  con- 
tinued to  live  there  till  1820,  when  they  removed  to  the 
we»t ;  lived  some  time  in  another  part  of  Vir^nia,  after- 
wards in  Kentucky,  and  in  1881  or  1882  removed  to  3£i- 
VoL.  IV.— 58 
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XoT.  Tenn,    rum,  oounty,  Indiana^  where  they  continaed  to  live  during 

— —  Ae  remainder  of  their  Uvea. 

NomxAv         JohnNosiaman  died  in  Jtdy,  1849,  Bica  in  Jvlff,  1848.  AJn- 
IToMAVAif.    gaU  Nos^aman  resided  in  Monroe  county,  Vh^nia^  until  her 
death,  the  date  of  which  is  not  precisely  established,  bat 
was  not  probably  earlier  than  August^  1847. 

It  was  proved  that  the  decedent  and  jRfccr,tip  to  the  time 
of  their  leaving  Virginia,  were  regarded  as  living  in  adnl- 
tery .  After  their  removal  to  Indiana^  they  were  reputed 
among  the  neighbors  to  be  husband  and  wife. 

Contradictory  statements  appear  to  have  been  made  by 
the  decedent  relative  to  his  marriage  with  the  said  Rica. 
He  uniformly  spo^  of  AbigaU  as  having  been  hb  lawful 
wife.  To  some  witnesses  he  admitted  he  had  never  been 
married  to  Rica.  To  others,  he  spoke  of  having  been 
married  to  her  in  Kentucky. 

Robert  B.  Duncan  testified  that  be  had  been  clerk  of  the 
Marion  Circuit  Court  from  1834  to  1850,  and  had  known 
the  decedent  since  his  removal  to  Marion  county,  and  had 
no  recollection  of  issuing  a  marriage  license  to  him  to 
marry  said  Rica;  that  during  said  period  he  kept  a  mar- 
riage record,  according  to  law.  It  was  proved  by  the 
deputy  clerk  that  he  had  made  diligent  search  in  the  ofEce, 
from  the  year  1831,  inclusive,  and  that  no  entiy  of  such 
marriage  appeared  on  the  marriage  record. 

The  complainants  contend  that  the  long  cohabitation 
of  their  father  and  mother,  and  the  fact  that  they  were  re- 
puted in  Marion  county,  where  they  resided  the  latter  years 
of  their  lives,  to  be  husband  and  wife,  raises  a  presump- 
tion of  a  marriage  having  taken  place,  and  that  conse- 
quently their  children  are  to  be  presumed  legitimate. 

It  is  true  that  cohabitation  and  reputation  furnish  suffi- 
cient ground  for  presuming  a  marriage  in  fact  to  have 
taken  place ;  but,  like  all  other  presumptions  of  fact,  it  is 
liable  to  be  rebutted.  It  is  very  clear  that  the  presump- 
tion could  not  arise  during  the  lifetime  of  the  lawful 
wife,  because  both  the  decedent  and  Rica  knew  their  co- 
habitation to  be  adulterous  in  its  inception,  and  knew  they 
could  not  be  lawfully  married  until  the  impediment  of  the 
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Bubsisting  marriage  was  removed.    In  each  case  no  pre-   ^or.  Term, 

sumption,  either  of  death  or  divorce,  can  be  indulged  in '- — 

favor  of  the  guilty  parties.  Crane  v.  Crane,  5  Greenl.  213.    ^^^^^ 
If   a  marriage  in  fact  had  taken  place,  in  such  case  it    Kossajian. 
would  be  necessary  to  be  shown  affirmatively  that  it  had 
been  preceded  by  the  death  or  divorce  of  the  lawful  wife. 

In  the  present  case  no  divorce  is  shown.  It  appears 
that  Abigail,  the  lawful  wife,  died  in  1848,  about  one  year 
prior  to  the  death  of  Rica.  This  is  the  only  period  during 
which  a  lawful  marriage  could  have  taken  place.  In  the 
the  absence  of  proof  to  the  contrary,  the  presumption 
might  be  indulged  that  the  parties  had  been  lawfully 
married  during  that  year.  But,  as  we  think,  all  the  pre- 
sumptions of  an  actual  marriage  arising  as  to  that  period 
are  rebutted  by  the  testimony  of  the  clerk  and  his  deputy. 
It  is  not  to  be  presumed,  in  order  to  establish  a  presump- 
tive marriage,  that  either  the  parties  or  the  officers  vio- 
lated the  law.  It  is  shown  that  during  all  the  period  in 
question,  the  said  Rica  was  a  resident  of  Marion  county. 
It  was  not  lawful  for  the  clerk  of  any  other  county  to  is- 
sue a  license  for  her  marriage.  R.  S.  1843,  p.  595,  sec.  9. 
It  was  also  the  duty  of  the  clerk  to  keep  a  record  of  the 
marriage.  It  is  affirmatively  shown  that  no  such  record 
is  found  in  the  office  of  the  clerk  of  Marion  county. 

But  it  is  insisted  that  if  the  complainants,  Nossamans, 
are  not  the  legitimate  children  of  the  intestate,  Sidney  Bel- 
cher, his  sister,  is  the  lawful  heir,  for  the  reason  that  Adam 
Nossaman  is  estopped  by  his  release  from  setting  up  any 
claim. 

We  do  not  examine  the  question  as  to  what  would  be 
the  legal  operation  of  a  valid  release  to  the  father  by  a 
son  of  his  ''  claim  to  the  estate "  of  his  father,  for  the 
reason  that  we  consider  the  instrument  claimed  to  be  a 
release  void  for  uncertainty.  Parties  are  as  necessary  to 
a  release,  as  to  any  other  contract  relating  to  the  transfer 
of  the  title  to  real  estate. 

No  title  is  conveyed,  unless  the  grantee  is  in  some  way 
designated.  Jackson  v.  Cory,  8  Johns.  R.  385.— Gam^W  v. 
Qarriett,  7  Mon.  345.-2  Hil.  Real  Prop.  334.     The  instra- 
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^^iklsT^*   ment  being  void,  is  totally  inoperative  for  any  poipoee. 

— * —  and  cannot  be  set  up  by  way  of  estoppel. 

T.  Per  Curiam, — ^The  decree  is  affirmed  with  coetB. 

Swu.  Q  jj  g^^j^  ^„j  g  Yandes,  for  the  plaintiffs. 

/.  Marriian  and  S.  Majors  for  the  defendant. 


Shsut  v.  Ewbll. 
It  is  too  hhto,  after  a  motioa  in  aiMit  of  jadgment^  to  more  for  a  aev  tii^ 

SefiNtCfy,  ERROR  to  the  Ddatcare  Circoit  Conrt. 

RoACHB,  J. — Case  by  Ewdl  against  Skeny  for  debandi- 


ing  his  daughter,  whereby  he  was  deprived  of  her  i 
Damages  1 ,000  dollars.    Sherry  pleaded  the  general  issoe. 
Trial  by  jury,  and  verdict  for  350  dollars. 

Upon  the  coming  in  of  the  verdict  the  defendant  below 
moved  in  arrest  of  judgment,  and  for  a  new  trial.  Xo 
grounds  for  the  airest  are  pointed  out,  and  we  peroeire 
none  in  the  record,  and  that  motion  was  correctly  over- 
ruled. 

After  the  motion  in  arrest,  the  motion  for  a  new  trial 
came  too  late.    Rogers  v.  Mcmodl^  ante^  p.  243. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

/.  S.  Buckles  and  W.  March,  for  the  plaintiff. 

T.  /.  Sample  and  Z>.  Kilgore,  for  the  defendant. 
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The  State  v,  Youkt.  ^o^-  Teim, 

1853. 


31. 


The  Sapreme  Ooart  hM  no  jnnsdidioa  under  8.  119»  p.  377, 3  toL  B.  8.    Star  Bakx 
1853,  to  correct  an  alleged  error  in  the  finding  of  the  Court,  in  acrimi-  '^' 

nal  canse,  where  the  defendant  has  been  acquitted.  ^^^ 

APPEAL  from  the  White  Court  of  Common  Pleas.        Saturday, 

Stuart,  J. — This  was  a  prosecution  for  retailing  spirits 
w^ithout  license.  Trial  by  the  Court,  finding  not  guilty, 
a.nd  judgment  accordingly.  The  state  sets  out  the  evi^ 
dence  in  a  bill  of  exceptions,  and  brings  the  case  here  to 
correct  the  alleged  erroneous  finding  of  the  Court  below. 
No  question  of  law  is  reserved — nothing  submitted  but  tiie 
correctness  of  the  finding  on  the  evidence. 

The  state  labors  under  An  entire  misconception  of  the 
powers  and  duties  of  this  Court,  under  the  1 19di  sec.  R.  S., 
^  vol.,  p.  877.  The  case  is  not  embraced  in  any  law  that 
we  are  aware  of.  This  Court  has  therefore  no  jurisdic- 
tion. 

Per  Curiam. — The  appeal  is  dismissed. 

L»  Reilly^  for  the  state. 

A.  W.  Sill^  for  the  appellee. 


The  State  Bank  v.  Davis. 

The  surety  on  a  promissory  note  took  a  mortgage  upon  real  estate  from  the 
principal,  by  way  of  indemnity.  A  judgment  having  been  afterwards 
obtained  upon  the  ndte,  and  an  eseeution  having  been  returned  miUa 
bona,  the  assignee  of  the  judgment  afterwards  obtained  a  decree  for  the 
sale  of  certain  land,  to  satisfy  the  judgment,  which  the  surety  had  con- 
veyed to  a  third  person  to  defraud  his  creditors.  The  land  was  sold  upon 
the  decree  and  the  judgment  satisfied  out  of  the  purchase-money.  The 
principal  having  sold  the  mortgaged  premises  to  a  third  party,  after  the 
mortgage  was  recorded,  the  surety  filed  his  biU  of  foreclosure  to  recover 
the  amount  of  the  decree.  The  grantee  was  a  party  in  the  cause  wherein 
the  land  fraudulently  conyeyed  by  the  surety  had  been  ordered  to  be 
sold.    IfeU,  that  the  biU  would  lie. 
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Not.  Term, 
1858. 

StatbBamk 
Davu. 


APPEAL  from  the  T^frpecnM  Oocirt  of  Common  Pleas. 

RoACHEy  J. — James  Dams  filed  a  bill  in  chancery  against 
WM  and  Shoemaker^  the  Stale  Bank^  and  nnmerons  other 
parties. 

The  Suae  Bank  alone  prosecutes  this  appeal,  and  it  is 
unnecessary  to  take  any  notice  of  those  parties  whose 
rights  are  not  involved  in  the  appeal. 

The  record  is  very  voluminous ;  but  we  shall  state  only 
those  facts,  collected  from  the  bill,  answers,  exhibits,  and 
depositions,  which  bear  on  the  question  raised  by  the 
parties  in  this  Court. 

On  the  16th  of  Jawuanf^  1838,  Davis  signed  two  notes, 
as  security  for  Webb  and  Shoemaker^  to  Spoford^  TUUisonj 
4*  Co.,  due  in  three  and  four  months,  amounting  to 
1,299  dollars  and  12  cents,  and  on  the  5th  of  AprU,  1838, 
Webb  and  Shoemaker  executed  a  mortgage  on  real  estate 
owned  by  them  jointly,  to  DaviSy  and  five  other  persons, 
also  sureties  for  them  to  a  large  amount,  in  order  to 
secure  them  against  their  liabilities  as  such  sureties. 
And  on  the  same  day  WM  made  a  mortgage  of  lands 
owned  by  him  separately,  to  the  same  parties,  for  the 
same  purpose.    Both  mortgages  were  duly  recorded. 

On  the  25th  of  November,  1838,  WM  and  Shoemaker, 
being  largely  involved  in  debt  and  in  failing  circum- 
stances, made  an  assignment  of  their  property,  real  and 
personal,  including  the  mortgaged  premises,  to  WSliam 
M.  Jenners,  in  trust  for  the  payment  of  their  debts,  among 
which  was  a  note  to  the  bank  of  9,000  dollars,  upon 
which  Davis  was  an  indorser,  the  proceeds  of  which  had 
been  used  to  pay  off  judgments  and  liens  on  the  lands  of 
WM  and  Shoemaker. 

JenrurSf  afterwards,  as  trustee,  made  a  sale,  and  the 
bank  bid  off  and  bought  a  portion  of  the  land  em- 
braced in  the  mortgages  of  the  5th  of  April,  1838. 

The  only  interest  the  bank  has  in  this  suit  arises  from 
this  purchase. 

On  the  18th  of  Esbruary,  1839,  a  judgment  was  ren- 
dered against  Webb  and  Shoemaker,  and  Davis,  on  the 
notes  of  Spofford,  TUletson,  ^  Co.,  for  1,361  dollars  and  12 
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eentfl.    An  execution  was  issoed  and  was  retomecl  nvUa  ^^-  Term. 
bona.  ^^^' 

SubBeqoentiy.in  1845,  WiUiam  K.  Rochester  hec9^me  the    S'^«B^« 
purchaser  and  assignee  of  the  judgment  of  Spqford,  TU-       l>AYm. 
letson,  4*  Co.^  and  also  of  another  judgment  against  Da- 
ms^ WMj  and  Shoemaker y  for  1,816  dollars  and  66  cents, 
in  favor  of  Horatio  /.  Harris. 

In  Augusty  1846,  Rochester  filed  a  bill  in  chancery  in 
the  Tippecanoe  Court  of  Common  Pleas,  against  Davis^ 
Hun^hrejf  F»  Davis  ^  his  son,  Ely  ah  Godfreg^  and  others, 
alleging  that  in  1884  said  Davis  was  the  owner,  by  pur* 
chase,  of  a  lot  of  school  land,  for  which  he  held  the 
school  commissioner's  certificate,  having  paid  one-fourth 
of  the  purchase-money;  that  in  1840,  Davis,  still  being 
the  holder  of  the  certificate  for  the  school  land,  for  the  ^ 
purpose  of  defrauding  his  creditors,  transferred  it  to  his 
brother-in-law,  the  said  Qodfrey^  without  any  considera- 
tion, and  having  paid  the  balance  of  the  purchase-money, 
procured  the  school  commissioner  to  make  the  conveyance 
to  Qodfrey;  that  <%x(/rtfy  retained  the  deed  without  record- 
ing it,  till  1884,  when,  at  the  instance  of  DaviSy  he  con- 
veyed the  land  to  the  said  HunqAreg  F.  Davis,  Answer 
generally  denying  the  fraud. 

Upon  the  final  hearing  the  Court  decreed  that  the  con- 
veyances were  void  as  against  creditors,  and  ordered  the 
land  to  be  sold  to  satisfy  the  claims  of  which  Rochester 
was  the  assignee.  The  land  was  accordingly  sold,  was 
bid  off*  by  Rochester  J  and  conveyed  to  him. 

The  object  of  the  bill  in  the  present  case,  is  to  foreclose 
the  mortgage  of  Davis  against  Webb  and  Shoemaker^  and 
to  subject  that  portion  of  the  land  bought  by  the  bank  at 
the  trustee's  sale,  to  the  payment  of  the  Spojford  and 
TUleisoin  claim,  which  was  embraced  in  the  mortgage. 
Davis  insists  he  is  entitled  to  this  relief,  on  the  ground 
that  the  debt  of  Spofordy  TOIHsm,  if  Co.y  against  the 
payment  of  which  the  mortgage  of  Webb  and  Shoemaker 
was  designed  to  secure  him,  had  been  paid  by  him,  by 
reason  of  the  decree  in  the  case  of  RocheUer,  assignee, 
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Nov.  T«nii,   gio,^  against  him,  suljectaDg  the  lot  of  school  laod  to  sale 
^^^^'       for  that  purpose. 

8TATK  Baxx       jjj^  Court  below  decreed  in  accordance,  with  the  prayer 
Datis.       of  the  bill,  a  foreclosure  of  the  mortgage,  and  ordered  a 
sale  of  the  mortgaged  premises. 

It  is  contended,  on  behalf  of  the  appellant,  that  Davis 
is  not  entitled  to  claim  the  indemnity  secured  to  him  by 
the  mortgage  from  Webb  and  Shoemaker^  for  the  payment 
of  the  debt  to  Sp^crd^  TiUeUma^  4*  ^^-t  because,  as  counsel 
insist,  his  fraudulent  conveyance  divested  him  of  all  title 
in  the  school  land,  and  estops  him  from  claimiag  that  the 
payment  of  the  debt  by  a  sale  of  the  land  was  a  payment 
by  him. 

A  number  of  authorities  are  cited  in  support  of  this 
position ;  but  are  not,  as  we  conceive,  applicable  to  the 
case.  They  go  to  establish  the  familiar  principle  that  a 
fraudulent  deed  is  valid  as  against  the  grantor  and  his 
heirs,  and  is  void  only  as  against  a  o^editor,  and  that  a 
Court  of  Equity  will  not  lend  its  aid  to  relieve  the  grantor, 
in  such  case,  from  the  legal  consequences  of  his  fraud. 
DaviSy  in  this  case,  is  hot  seeking  to  set  aside  his  own 
fraudulent  act.  That  wasaet  aside  and  annulled,  against 
his  will,  by  a  decree  of  the  Court.  He  claims  that  the 
payment  of  the  debt,  against  which  he  was  indemnified 
by  the  mortgage,  by  a  sale  of  the  land  so  ordered  by  the 
Court  to  be  sold,  was  such  a  payment  by  him  as  to  entitle 
him  to  enforce  his  indemnity. 

No  question  arises  here  between  the  fraudulent  grantor 
and  his  grantee.  A  controversy  between  them  might 
present  the  case  in  a  very  different  aspect.  The  case  of 
The  Bank  of  the  Untied  SUaies  v.  Bnrke,  4  Blackf.  141,  is 
cited  with  confidence.  The  point  decided  there  was,  that 
where  a  conveyance  was  set  aside  at  the  suit  of  a  credit<Hr, 
on  the  ground  of  fraud,  the  surplus  remaining  after  the 
payment  of  the  debt,  belonged  not  to  the  fraudulent 
grantor,  but  to  his  grantee.  This  does  not  meet  the 
question.  It  is  not  whether  a  fraudulent  conveyance  is 
valid  as  between  the  parties  to  it,  nor  whether,  in  case  of 
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its  being  annalled  at  the  Bait  of  a  creditor,  the  grantor  is   ^or.  Term, 

entitled  to  a  sarplas  remaining  after  the  payment  of  the 1 — 

debt ;  but  whether,  when  the  debt  has  been  paid  by  a  sale    8»*»^®^»* 
of  the  property,  the  grantor  is  entitled  to  a  credit  for  the       Datm. 
payment. 

Justice  iStory,  in  speaking  of  the  efiect  of  conveyances 
void  for  fraud  as  against  creditors,  says,  '^  a  conveyance 
of  this  sort,  (it  has  been  said  with  great  force)  is  void 
only  as  against  creditors,  and  then  only  to  the  extent  in 
which  it  may  be  necessary  to  deal  with  the  conveyed 
estate  for  their  satisfaction.  To  this  extent,  and  this 
only,  it  is  treated  as  if  it  had  not  been  made.  To  every 
other  purpose  it  is  good.  Satisfy  the  creditors,  and  the 
conveyance  stands."     1  Eq.  Jurisp.,  sec.  371. 

The  principle  on  which  Courts  of  Equity  proceed  in 
such  cases  is,  that  the  title  of  the  debtor,  to  the  extent  of 
the  debt,  and  for  the  purpose  of  paying  it,  is  not  divested 
by  his  conveyance.  As  against  the  creditor  he  does  not, 
and  cannot,  convey  his  title. 

What  was  the  effect  then  of  the  decree  of  the  Court  oh 
the  bill  filed  by  Rochester  against  Davis?  The  land  was 
decreed  to  be  sold  to  satisfy  the  debt,  because,  for  that 
parpose,  it  was  Davis^s  land.  If  the  debt  was  satisfied  by 
the  sale  of  DavtV^  land,  it  follows  that  he  is  entitled  to  the 
benefit  of  the  payment.  And  if  he  has  paid  the  debt,  he 
is  entitled  to  the  benefit  of  his  mortgage  security. 

It  cannot  be  said  Davis  is  seeking  to  avail  himself  of 
his  own  fraud.  There  is  no  pretence  of  any  fraud,  in  the 
transaction  between  him  and  Webb  and  Shoemaker.  That 
was  fair  and  bonajide.  The  sale  of  his  land,  and  the  ap- 
plication of  its  proceeds  to  the  payment  of  the  debt,  was 
the  act  of  the  Court.  They  directed  his  debt  to  be  paid 
by  property,  which,  by  the  decree,  was  ascertained  to  be 
his  for  that  purpose. 

This  view  does  not  conflict  either  with  the  authorities 
or  with  principle.  It  gives  to  the  statute  of  frauds  its 
full  operation  in  regard  to  the  rights  of  the  fraudulent 
grantor  and  grantee,  leaving  the  conveyance  in  fall  force 
as  between  them,  subject  to  be  rescinded  only  at  the  suit 
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KoT.  Term,   of  a  creditor,  to  the  extent  of  hii  debt  and  no  farther;  and 

! —  only  gives  to  aach  resciMion  the  legitimate  coneequenoes 

SfAR  Bank  belonging  to  it,  in  accordance  with  equally  familiar 
Dath.       principles. 

As  before  observed,  the  rights  existing  between  the 
fraudulent  grantor  and  grantee  are  not  involved.  The 
appellant  here  does  not  stand  in  a  relation  to  raise  that 
question.  She  stands  in  no  better  position  than  would 
Webb  and  Shoemaker.  She  claims  her  title  to  the  land  by 
a  purchase  under  the  latter,  made  subsequent  to  the  re* 
cording  of  the  mortgages  sought  to  be  foreclosed,  and  was, 
therefore,  a  purchaser  with  full  notice  of  Dairies  rights. 
She  was,  besides,  a  party  to  the  suit  in  which  the  fraudn* 
lent  conveyances  were  decreed  to  be  void.  She  is,  there- 
fore, chargeable  with  fliU  notice  of  all  the  facts.  She 
can  assert  no  right  or  claim  which  might  not  have  been 
asserted  by  Webb  and  Shoemaker^  in  case  they  had  not 
made  the  deed  to  JennerSy  as  trustee,  under  which  the 
baqk  purchased. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 

A.  8.  White,  W.  M.  Jenners,  and  H.  W.  Chase,  for  the 
appellant. 

Z.  M.  Baird  and  /.  M,  ReynMs,  for  the  appellee. 


END  OF  NOTBKBEB  TEBM,  1853. 


AN  INDEX 

TO   THE  PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLITME. 


A. 

ABATEMENT. 

See  Complaint,  1. 

ACCOMPLICE. 

See  Cbiicinal  Law.  4.    JudomxvTj  5. 

A  jury  mnj  conyict  a  penon  of  burglary 
upon  the  testimony  Bolelj  of  an  accom- 
plice.— Dawley  y.  The  State,  128 

ACCORD  AND  SATISFACTION. 

Sn  Proximobt  Non,  14. 

An  accord,  to  be  pleaded  in  bar,  must  haye 
been  executed.— Har&or  y.  Merman,     158 

ACCOUNT. 

See  Yzmyon  and  Pubcbaokb,  10. 

ADEQUACT  OF  PRICE. 

fi^M  Inadbquaot  Of  Fbiob.  . 

ADMINISTRATOR'S  SALE. 

See  EzxouTOBB  and  AnimnsTBAToaai  9. 

1.  An  order  for  the  sale  of  real  estate  upon 
an  administrator's  petition  for  the  non- 
payment of  debts,  IS  a  nullity,  where  it 
appears  by  the  record  that  the  heirs  did 
not  receive  actual  or  constructiye  notice 
of  the  suit;  and  a  sale  under  such  an 
order  is  yoid. — Bablritt  y.  Doe  d,  Brtuh  et 
al„  365 

3.  The  sale  not  beine  merely  erroneooa  but 
yoid,  ejectment  will  lie  against  the  pur- 
chaser, without  any  proceeding  to  reyerse 
the  order.  Uid, 


3.  The  term  "  competent  jurisdiction,"  at 
employed  in  s.  37,  c.  29,  R.  8.  1843, 
means  iurisdiction  of  the  person  as  well 
as  of  the  subject  matter.  llnd, 

4.  That  section  only  operates  prospectiyelj . 

/6ul. 

5.  The  petition  of  an  administrator  to  sell 
lands  for  the  payment  of  debts,  described 
the  land  as  follows:  "  South-east  quarter 
of  sect.  19,  T.  13:  9,"  and  did  not  state 
the  county  or  state  in  which  the  land  was 
situate.  Held,  that  the  description  was 
insufficient.— Weedet  al.  y .  Edmonde,  468 

6.  A  petition  of  this  kind  was  required  by 
the  R.  S.  1643,  to  be  yerified  by  the  oath 
of  the  administrator.  Ibid. 

7.  A  party  by  oontesting  such  a  petition 
will  be  presumed  to  haye  waiyed  such 
yerification,  but  he  will  not  if  he  did  nol 
appear.  Ibid, 

8.  The  rule  in  equity  that  the  case  mads 
roust  be  consistent  with  the  bill,  i4>plies 
also  to  such  a  proceeding.  Ibid, 

AD  QUOD  DAMNUM. 

See  NuiSANOX,  5. 

ADVERSE  POSSESSION. 

See  EfBCTMKiiT. 

1.  An  adyerss  possession,  to  conlsr  titlSi 

must,  under  the  R.  S.  1843,  haye  been  ez- 
clusiye  and  continuous  for  twenty  years, 
under  such  circumstances  as  show  ths 
party  to  haye  been  occu]>ying  up<m  a 
claim  of  ownership  in  himself  of  the 
premises.— 2^a«  et  al,  y.  Smith  et  at,,     56 

3.  The  possession  of  an  ezeoution-defend- 
ant  is  not  adverse  to  the  purchaser  under 
the  execution.  Ibid, 
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3.  If  a  person  «nter  upon  land  nnder  a  con- 
▼•ranee  pvrporting  to  eonrer  the  legal 
title,  and  continue  to  occupj  for  a  p«iSn1 
of  twenty  years  afterward,  as  owner,  an 
nirerse  possession  is  sliown.  '^'^ 


Md. 


4.  The  possession  of  land  nnder  a 
given  upon  a  sale  for  taxes,  is  adverse, 
Uiough  the  title  under  the  deed  may  be 
inTalid.-— tfesrtei;  et  ai.  ▼.  Doe  d,  Dunn  ei 
«^»  164 

5.  Where  land  is  held  adversely,  the  party 
out  of  possession,  although  his  right  may 
be  valid,  is  incapable  of  conveying  to 
another.  JUd, 

€.  A  judgment-debtor  whose  land  was 
levied  upon  by  an  execution,  procured  a 
third  person  to  bid  off  the  land  at  the 
sheriff's  sale,  with  a  privilege  to  him  to 
redeem.  Ac,  and  afterwards  continued  in 
possession.  Hdd,  that  his  possession 
was  not  adverse  as  to  the  purchaser. — 
Neml  dL  ml,  v.  Pre99^  et  oi.,  594 

AFFIDAVIT. 

See  OuAXOEnw,  4. 

AFFRAY. 

See  iNDlOtMBNT,  19. 

AGBESMENT. 

See  OoNTftACT. 

ALIMOKT. 

1.  Alimony  may  be  decreed  to  be  paid  in 
instalments. — ifouftoA  v.  Heueton,      139 

8.  It  may  also  be  made  payable  in  a  shorter 
period  than  that  which  in  allowed  by  law 
for  the  stay  of  eKeentaon.  Ihid. 

3.  There  may  be  a  stay  of  easention  on  a 
decree  for  alimony,  as  in  other  cases  for 
the  payment  of  money.  Ibid, 

AMENDMENT. 

See  OonanAMQE,  &.     Kb  Ezbat.     Sou 
Faoiis,  7. 

Where,  in  the  absence  of  a  party,  the  Court 
has  improperly  allowed  toe  record  to  be 
amended  by  noting  the  filing  of  pleadings 
by  his  adversary,  tne  proper  remedy  is  by 
motion,  in  the  same  Court,  to  have  the 
amendment  set  aside.— Fetiii^  et  ai.  v. 
Tke  Stete  Beuk,  301 


APPEAL. 


See  Com,  1,  S.  Imuxonoir,  1.  Kb  Ezbat. 
OoooPTivo  Claimant.    Statctxb,  1  to  3. 

A  justice  of  the  peace,  upon  aa  appeal  from 
Lis  judgment  to  the  Circuit  Court,  filed 
all  uie  papers  in  the  cause  in  the  derk'a 
office,  ten  days  before  the  first  day  of  the 
term,  except  the  cause  of  action,  but  omit^ 
ted  to  file  It  till  a  few  days  afterward,  and 
the  cause  wss  docketed  for  that  term. 
The  sppeUee  moved  that  the  cause  should 
be  stncicen  from  the  docket  of  that  tenn 
and  docketed  for  the  ensuing  term.  Heid, 
that  the  motion  should  have  been  sus- 
tained.—Jamifeii  V.  JarreU,  187 


APPEARANCE. 

See  JuDox  BRT,  4. 

APPRAISEMENT. 

See  gBxavr's  Salx,  1. 

ARBITRATION. 

Set  Costs,  3.    STAT0Tn,9. 

1 .  Objections  to  a^rson's  sitting  as  an  arbi- 
trator ought  to  be  made  at  the  trial  before 
the  arbitrators.— OMies  v.  Venoedel,     ^48 

3.  The  R.  S.  1843  require  that  the  aibitra- 
tors  shall  be  sworn,  but  do  not  require 
that  the  award  shall  contain  evidence 
theraof.  Md. 

3.  That  fact  may  be  shown  elivaie.      iUd. 

4.  The  defendant  against  whom  an  award 
was  made  under  c.  44,  R.  8.  1843,  ap- 
peared to  a  motion  to  have  the  award  en- 
tered of  record.  The  Court  granted  the 
motion,  the  defendant  not  excepting 
thereto,  and  also  a  rule  requiring  the  de- 
fendant to  show  cause,  Ac.  HM,  that  it 
must  be  presumed  that  a  copy  of  the 
award  had  been  duly  served  upon  the 
defendant.  /6tii. 

5.  The  order  of  submission  of  a  cause  reci- 
ted that  all  matters  of  difiierence  in  the 
cause  now  pending  in,  Ac.,  on  appeal, 
wherein  A.  is  plaintiff  and  B.  is  defend- 
snt,  are  hereby  referred  to  the  arbitra- 
ment, dec.  The  award,  after  specifyinj^ 
the  reference  and  the  names  ot  the  arbi- 
trators, was  as  follows :  And  Ihey  do,  by 
these  presents,  award  of  and  concerning 
the  mattcira  referred  as  follows,  that  is  to 
say:  the  said  aibitrators  award  and  ad- 
judge that  the  said  B.  shall  forthwith  pay 
or  cause  to  be  paid  to  the  said  A.  the  sum 
of  30  dollars,  in  full  satisfaction  and  die- 
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charge  of  and  for  all  inatters  in  diflereiice 

referred  as   aforesaid.      Held,  that  the 

award  was  abandantly  certain,  definite 

'  and  comprehenaire.  /M* 

6.  Where  the  parties  to  an  arbitration  have, 
by  their  agreement,  fixed  upon  the  rule 
which  is  to  goTern  the  question  of  costs, 
the  arbitrators  are  precluded  from  making 
any  order  on  the  subject;  and  an  order 
made  by  them,  nnder  such  circumstances, 
is  void.  ^^' 

7.  Such  an  order  will  not,  howcTer,  injjjy 
date  the  residue  of  the  award.  jma. 

8.  A  cause  was  Uken  by  appeal  from  a  jus- 
tice's judgment  to  the  Circuit  Court,  and 
while  there  was  submitted  to  arbitration, 
upon  an  agreement  that  the  costs  were  to 
be  disposed  of  according  to  the  rules  pre- 
scribed  by  statute  in  cases  appealed  from 
jusUces'  judgments.  The  judgment  for 
the  plaintiff,  before  the  jusUce,  was  for  18 
dollars,  and  in  the  Circuit  Court,  upon 
the  awird,  for  30  dollars.  ITeW,  that  the 
judgment  carried  full  costs.  iw». 

9.  An  award  made  under  c.  44,  R.  8. 1843, 
and  signed  and  returned  to  the  Circuit 
Court  by  the  arbitrators  named  in  the 
submission,  is  not  vitiated  or  annulled  by 
being  also  signed  by  a  third  person  who 
had  no  authority  to  act.  i««- 

10.  The  agreement  for  the  submission  of  a 
cause  to  arbitration  provided  that  aU 
matters  of  difference  therein  pending,  Ac., 
should  be  referred  to  the  arbitrament  and 
determination  of  A.  and  B.,  with  liberty 
to  the  arbitratore,  either  before  they  en- 
tered upon  the  arbitration  or  at  any  time 
pending  the  reference,  to  appoint  an  um- 

^pire  ;  and  that  they,  or  a  majonty  of  them, 
should  make  their  award  in  wriUng,  and 
return  the  same.  Held,  that  the  person 
designated  as  an  umpire,  waa  intended 
to  be  merdy  an  arbiUator.  Iota. 

11.  In  a  suit  brought  upon  the  common 
count  for  goods  sold,  the  parties,  during 
the  pendency  of  the  action,  entered  into  a 
written  agreement,  which  was  made  a 
rule  of  Court,  by  their  consent,  by  which 
the  cause  was  submiited  to  A.,  B,  and  C, 
for  their  award,  or  the  attard  of  any  two 
of  them,  Ac.,  and  said  arbUrator$,  after 
being  duly  sworn,  should  investigate  and 
report  to  the  Court,  Ac,  the  result  of  their 
investigation  of  all  accounts  in  issue  be- 
tween the  parties,  Ac.  -»W,thatthi8was 
a  •'  reference,"  under  the  R.  8.  io4d.— 
R»u  V.  H^on,  273 

18.  An  objection  that  a  report  of  referees 
was  filed  in  vacation  and  not  in  open 


Oonrt,  must  have  been  made  before  the 
Court  below,  or  it  will  not  be  noticed  on 

Ibid. 


ARBITRATORS. 

See  AasiTSAnoK,  1  to  3,  6, 10. 

ASSAULT  AND  BATTERY. 

See  PuBADivG,  17.     ScHOOurAsriiia. 

ASSESSMENT  OF  DAMAGES. 

See  PaoKiBSOBT  Norx,  9. 

ASSIGNMENT. 

See  MoaTOAos,  5  to  7, 9.  PacKMisBoaT  Non, 
1  to  3, 6, 14, 17  to  25,  31.  SrATaFaixna, 
4,5. 

An  assignment  of  a  decree  of  foreclosure 
was  as  follows:  For  value  received,  I  as- 
sign my  interest  in  the  above  decree  toil. 
B.,  with  the  interest  thereon.  January 
11,  1841.  (Signed)  C.  D.  Held,  that, 
whatever  mieht  be  the  Ic^  effect  of  the 
assignment,  it  was  sufficient  to  empower 
B.  to  control  the  decree,  collect  it,  and 
receipt  for  it.— ^atrfnaa  v.  Fasmer  et  al„ 

436 

"^  ASSITMPSIT. 

Money  obtained  by  fraud  may  be  recovered 
back  in  assumpsit.— iZ^yaoUs  v.  Reekee- 
ter,  ^ 

ATTORNEY  AT  LAW. 
See  OoHWiTOTioirAL  Law,  17.    Oouar. 

1 .  Ab  attorney  was  made  a  parW  to  a  motion 
to  set  aside  an  execution,  upon  serrice 
of  notice  he  appeared  to  the  motion,  with- 
out objection,  and  submitted  to  a  judg- 
ment for  costs,  without  excepting  to  the 
same.  Held,  on  error,  that  the  judgment 
must  be  presumed  to  be  right.— I*wlc«d 
et  al.  V.  Jones,  18« 

2.  It  is  competent  for  a  Court,  where  an  at- 
torney has  improperly  caused  an  execu- 
tion to  be  issued,  to  tax  him  with  the  oosto 
of  a  motion  to  set  it  aside.  im. 

3.  If  an  attorney  at  law,  to  whom  a  claim 
'  has  been  sent  for  collection,  employs  ano- 
ther to  collect  it,  without  authority  firom 
the  client,  he  will  be  liable  for  any  dam- 
age to  the  client  arising  from  the  negli- 
ffence  or  want  of  skill  of  such  other  »ttor- 
Isj^AhboH  el  al.  v.  SnM,  459 
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4.  The  cUunaget  arittBg  from^wioh  ncgli- 

ftnct  or  unskillfuloeM  Are  of  aq  unliqui- 
ated  character,  and  not*  ander  the  B.  S. 
1843,  a  aalject  of  eetpoff.  Ihid. 

5.  An  attornej  at  law  having  filed  a  peti- 
tioa  for  a  diroree  which  was  ttnneoeaaarily 

fross  and  indelicate,  and  Haying  deported 
imaelf  improperly  in  reeding  it,  the 
Court  taxed  htm  with  the  costs  of  the 
cauae.  Held,  that  the  Court  acted  within 
its  authori^. — Br9wn  t.  Brown,         687 

AUDITOR. 

1.  The  constitution  of  1851  imposes  no  du- 
ties upon  county  auditors,  but  leaves 
their  auties  to  y>e  defined  by  the  legisla- 
ture.—Jeii«s  ▼.  Gseint,  305 

S.  The  creation  by  the  constitution  of  1851 
of  the  office  ot  county  auditor  in  each 
countjr,  did  not  operate  to  revire  the  law 
prescribiDg  the  auties  of  the  auditor  of 
Vffefie  county,  which  had  previously  been 
repealed.  Ibid. 

8.  The  constitution  of  1851  did  not  eartend 
the  operation  of  the  laws  in  force  at  its 
adoption  prescribing  the  duties  of  county 

.  auditors,  oeyond  the  boundaries  then  lim- 
iting them.  Ihid. 

4.  It  simply  declares  that  those  laws  shall 
be  in  force  until  they  ejqpire  by  their  own 
limitation  or  are  repealed  by  the  legisla- 
ture. Ibid. 

5.  The  office  of  county  auditor  was  first  cre- 
ated by  an  act  of  tne  le^slature  of  1841, 
and  the  duties  pertaining  to  it,  in  the 
counties  where  it  was  created,  were  pre- 
viously, for  the  roost  part,  performed  by 
the  clerk  of  the  Circuit  Court,  an  officer 
created  by  the  old  and  continued  by  the 
new  constitution.  In  1844,  an  act  was 
passed,  abolishing  the  office  of  county 
auditor  in  Oreetu  county,  and  restoring 
the  duties  then  performed  by  the  auditor 
in  that  county  to  the  clerk.  HM,  that 
the  clerk,  by  assuminfl^  the  discharge  of 
those  duties,  did  not  become  the  holder 
of  two  offices.  Ibid, 

(.  The  law  of  1844  which  restoted  to  the 
clerk  of  Oreau  county  the  duties  which 
had  been  transferred  from  his  office  to  that 
of  the  county  auditor,  was  continued  in 
force  by  the  constitution  of  1851.      Ibid. 

AWARD. 

See  AsBiTEATtoif^Q  to  5,  7  to  9, 13. 


BAIL. 

See  iMPRisovaasT  pob  Dsbt,  6, 7. 
Bail. 

BAILMENT. 


RiPLsvnr 


See  Deposit.    Usage.    WBABvuroEa. 
BASTARDY. 

1.  The  prosecuting  witness  on  a  complaint 
for  bastardy,  may  be  compelled  to  testify 
whether  about  the  time  she  has  alleged 
that  the  child  was  begotten,  any  person 
besides  the  defendant  had  carnal  inter- 
course with  her.'-HUl  v.  The  State,      113 

3.  If  the  complainant  denies  in  her  testimo- 
ny that  about  that  time  she  had  carnal 
intercourse  with  another  person  than  the 
defendant,  a  witness  may  oe  compelled  to 
teatlfy  whether  about  tnat  time  she  had 
carnal  intercourse  with  him.  Ihid, 

3.  It  was  not  necessary,  under  the  R.  S. 
1843,  that  the  affidavit,  upon  a  complaint 
for  bastardy,  should  state  the  complidn* 
ant's  place  of  residence.--Tt&s  StmU  r. 
Demoei,  189 

BILL  OF  DISCOVERY. 

See  Chanobst,  18. 

BILL  OP  EXCEPTIONS. 

See  BviDBiros,  6. 

1 .  A  bill  of  exceptions,  in  noticing  the  evi- 
dence given  at  the  trial,  after  stating  the 
submission,  Ac.,  proceeded,  "  The  plain- 
tiff, to  support  the  issue  on  his  part, 
5 roved,"  ac.,  (setting  out  certain  eyi- 
ence).  It  then  pro^eded  thus:  "  The 
defendant  then  read  in  evidence,"  Ac,, 
setting  out  certain  other  evidence.  Im- 
mediately following  were  these  wonLs: 
"And  the  Court  being  sufficiently  ad- 
yised,  take  time,"  Ac  Held,  that  the 
language  did  not  show  with  sufficient 
certainty  that  the  bill  contained  all  the 
evidence  eiyen  at  the  trial. — Mont^omerw 
v.  Doe  d,  Fearaon,  366 

3.  Where  the  bill  of  exceptions  does  not 

grofess  to  contain  all  the  evidence,  the 
upreme  Court  will  presume  that  all  the 
testimony  necessaiy  to  sustain  the  verdict 
was  adduced.— TA^  Ruehviile,  ^e..  Rail- 
road Co.  v.  McMantto,  275 

3.  Where  the  bill  of  exceptions  does  not 
profess  to  contain  all  the  evidence,  and  a 
motion  for  a  new  trial  does  not  appear 
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to  haT6  been  made*  the  pieeamption  it 
that  there  was  other  eyiaence,  and  that 
the  aetioQ  of  thb  Ooart  was  coirect.^ 
EnniMY,  Vantree$,  341 

4.  Where  the  bill  of  exceptions  does  not 
profess  to  cuntaiD  all  the  evidence,  it  vill 
DC  presumed  that  a  state  of  facts  existed 
to  which  the  instructions  complained  of 
^ere  applicable. — Skaw  y.  The  State,  553 

5.  A  bill  of  exceptions,  which  does  not 
appear  to  hare  been  signed  bj  a  judge, 
cannot  be  noticed. — &9te9  r,  Dauben- 
•peck,  617 

BOARD  OF  OOKIflSSIONERS. 

1.  In  legal  contemplation  the  Board  of  Com- 
missioners of  a  conntT  is  the  county. — 
The  State  v.  dark  et  al.,  315 

2.  At  the  June  term,  1851,  of  the  board  of 
commissioners  of  Switzerland  county,  on 
the  petition  of  twenty-four  freeholders  of 
York  township  in  that  county,  it  was  or- 
dered that  one  C.  should  have  license  to 
retail  spirituous  liquor  in  Florence,  in 
said  township,  for  one  year,  upon  his 
paying  15  dollars  into  the  county  treasury, 
and  giving  bond,  <kc.  C.  accord,iugly  paid 
the  treasurer  that  sum  and  presented  to 
the  board  the  treasurer's  receipt  therefor, 
and  also  a  bond  in  the  penalty  prescribed, 
with  sufficient  surety,  conditioned  ac- 
cording to  the  statute;  and  (hereupon 
moved  for  the  approval  of  the  bond;  but 
the  board  oyerruled  the  motion,  on  the 
ground  that  they  had  reconsidered  and 
set  aside  the  or&r  granting  license,  and 
had  ordered  that  said  sum  paid  by  C.  to 
the  treasurer  should  be  refunded.  Held, 
that  the  order  of  the  board  was  inopera- 
tive, without  an  approval  of  the  bond, 
and  gave  C.  no  authority  to  retail.  IMd, 
also,  that  the  board  had  power  to  set  aside 
the  order  granting  the  license,  at  any 
time  before  the  approval  of  the  bond. — 
Crutc  y.  The  State,  385 

3.  The  boards  of  commissioners  were  au- 
thorized by  ss.  3  and  4  of  the  act  to  regu- 
late taverns  and  groceries  contained  in 
the  R.  8.  1838,  to  grant  licensee,  to  con- 
tinue one  year,  to  retail  spirituous  liqoor. 
—RuMt  y.  The  State,  528 

4  Those  sections  are  continued  in  force  by 
section  15  of  chapter  59  of  the  R.  S. 
1843.  ^  Ibid. 

5.  There  is  no  subsequent  law  in  conflict 
wiUi  these  sections.  Ibid, 

BOND. 

Sh  CoyxHaMT,  7  to  IS.    Djjcaois,  1.    In- 


nmcnoii,  fk    Jusnok  ow  tni  Psacx,  3, 4. 
PiiEA]>ix«/4.    Rblatob.    SwBivr,  7. 

1.  In  a  suit  upon  a  bond,  a  contemporane- 
ous verbal  agreement  or  understanding 
different  from  its  stipulations,  cannot  be 
set  op  in  bar.*— C^i^orc^  et  ml.  y.  Smith, 

377 

3.  A.  having  executed  to  ^.  a  bond  for  the 
conveyance  of  land,  upon  which  C  was 
a  surety,  C  afterward  executed  a  bond  to 
A.  for  the  conveyance  of  certain  other 
lands  so  soon  as  A,  should  have  made  the 
deed  to  B,  in  pursuance  of  his  bond. 
Held,  that  C.'s  agreement  to  convey  to  A, 
was  gratuitous  and  void. — Peelnum  y. 
Pedman  et  at.,  612 

BRIDGE. 

See  Txaax-HAUTx  DrawbAidob  CovpAinr. 

BURDEK  OF  PROOF. 

Ste  Lxxif,  1.    Pleadixo,  91.     Pbomiswbt  . 
KoTX,  7.    Supxavisoa,  3. 

I.  By  a  contract  between  McOinUu  and  the 
state  for  building  a  bridge  on  the  line  of 
one  of  the  public  Works,  the  engineer,  in 
case  McGinley  should  fail  to  comply  with 
his  contract,  might  declare  it  forfeited  and 
null ;  tlie  state  might  withhold  10  per  cent, 
of  the  work  performed;  and  might  relet 
the  job  to  another.  The  engineer  made 
the  declaration;  and  MeOinUif  brought 
suit,  alleging  that  the  declaration  was 
wronffly  made.  Held,  that  the  proof  of 
the  allegation  devolved  upon  him.^The 
StaUv.MeOinUy,  7 

3.  Action  by  the  owners  of  a  steamboat 
against  the  Terre-Haute  Dratobrtdge  Com' 
puny  to  recover  damages  occasioned  by 
the  wrongful  detention  of  the  plaintiffs' 
boat  by  an  obstruction  created  by  the  de> 
fondants'  bridge.  On  error  it  was  main- 
tained that  the  plaintiffs  should  have  been 
required  to  prove,  in  order  to  maintain 
their  action,  that  the  boat  was  licensed 
under  the  act  of  Oongress  of  1838.  Held, 
that,  supposing  it  was  neceesaiT  that  the 
boat  should  have  been  licensed,  the  license 
was  to  be  presumed  in  the  absence  of  eyi- 
dence  to  the  contrary .-7*Ac  Terre-Hamte 
Dratobridge  Ce.  y.  HaUiday  H  ol,,  36 

3.  Where  payment  is  pleaded,  the  burden 
of  proying  the  plea  is  upon  the  defend- 
nnt.'-^liford  et  al.  y.  Smith,  377 

4.  Where  the  plaintiff  grounds  hit  rif  ht  of 
aetion  upon  a  negative  allegation,  the  es- 
tablishment of  which  is  an  essential  «le* 
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in«nt  in  litt  case,  he  !•  bound  to  prore  it, 
thoafffa  neintiT«  in  ita  tarmc— mdk  H  ai. 
T.  Hall  H  al.,  444 

BURGLARY. 

See  AoooMPUOB. 

C. 

CANAL-LAKD  CERTIFIOATE. 

See  OntTlFiOAn  ran  Ojoul  Lamd. 

CAPIAS  AD  SATISFAOIENDITH. 

See  lunmowKBTt  wum,  Dor. 

CASE. 

See  Damaoes,  3.    KiouonrcB. 

CERTinCATE  FOR  OAHALLAKD. 

1.  A  ccrlifieate  for  canal  land  wbieh  shows 
on  its  Ikce  that  part  of  the  parchase- 
monej  is  unpaid,  is  not,  under  the  R.  S. 
1843,  evidence  of  legal  title.— DteicrMii 
T.  Neleon  et  ei.,  160 

9.  Where  the  certificate  has  been  assigned, 
a  ley  J  upon  aad  sale  of  the  aasigoor's 
eauitable  interest,  on  a  judgment  render- 
ed against  him  before  the  assignment, 
conrejs  no  title  to  the  purchaser.      Ibid, 

3.  A  bill  will  lie  hy  the  assignee  of  the  ori- 
ginal holder  to  enjoin  a  judgment-creditor 
of  the  latter,  whose  judgment  was  render- 
ed before  the  assignment,  from  leTjingan 
execution  issued  on  such  judgment  upon 
the  land.  Aid. 

CHANCERY. 

Sie  CxBTincATE  roA  Canal  I«A2n>,3.    Dow- 

Xa,  1.     FaAUDULEMT   OOMTSTAIfCS,   1  tO  3. 

Injdxotion.  JuDomxT,  1.  Lixv.  Mort- 
«AOB,  5  to  10.  Kkw  TaiAL,  4.  PaoM- 
nsoaT  Hon,  5,  14,  37.  SraozFio  Pxn- 
FOBMAxoB,  1,  3.  SuasTiiuTAOx.  Vomoft 
AKD  PuicBAan,  10. 

1.  Whete  the  alle^tions  in  a  bill  an  gen- 
eral and  indefinite,  but  sufllcient  to  make 
it  substantially  frood,  and  the  decree  is  to 
be  made  on  the  biU  without  an  answer,  it 
is  as  much  the  dut^  of  the  chancellor  to 
require  proof  reducing  the  matters  slipped 
to  certaintj,  as  it  is  that  of  a  court  of  uiw 
to  award  a  writ  of  inquiry  to  assess  the 
damagea  upon  a  general  and  indefinite 
declaration.— >Iia«^  t.  Lane^  H  ed,,    149 


9.  The  eridence  in  sudi  a  ease  mnst  shew 
that  there  is  ground  for  the  decree,  or  none 
can  be  rendwed.  Ibid. 

3.  Bill  of  foreclosure.  The  evidence  did 
not  sustain  the  bill,  but  it  was  shown  that 
the  plaiutiff,  on  seTcral  occasions  before 
and  after  the  execution  of  the  mortgage, 
had  adranced  money  to  the  defendant, 
the  mortgagor,  and  for  his  use.  Held, 
that  the  refusal  of  the  Circuit  Court  to  re- 
tain the  bill  and  give  a  decree  for  the 
money  thus  adran<^,  was  right.— ift(Mf 
T.  MarehtM,  311 

4.  Bill  to  enioin  the  sale  of  land  on  execu- 
tion, on  the  ground  that  the  judgment- 
debtor,  before  the  rendition  of  the  judg- 
ment* had  conveyed  the  land  to  the  com- 
plainant, whose  deed  had  never  been  re- 
corded and  had  been  casually  lost.  There 
was  no  affidavit  of  ihe  loss  of  the  deed. 
Held,  that  a  decree  for  the  complainant 
was,  therefore,  erroneous.— GsrJuXe  et  ol. 
V.  Rmmeep,  342 

5.  A.  being  the  owner  of  land  mortgaged  to 
the  schodi  fund,  and  being^  about  to  z«- 
move  to  another  State,  appciuted  B.,  who 
lived  near  the  land,  his  agent  to  lease  it, 
Ac,  and  to  renew  the  mortgage  at  the  ex- 
piration of  the  time  it  had  to  run.  B. 
leased  the  land,  Ac.,  but  did  not  renew 
the  mortgage,  an  affidavit  of  the  principal 
being  necessary  for  that  purpose.  The 
land  was  sold  for  the  non-payment  of  the 
mortgage,  and  B,  became  the  purchaser 
and  received  a  deed.  More  than  nine 
months  elapsed  after  B.  knew  he  could 
not  renew  the  mortgage,  before  said  sale. 
B.  afterwards  sold  to  C,  an  innocent  par- 
chaser,  without  notice  of  his  agency,  fur  a 
lareer  sum  than  the  price  paid  by  him, 
ana  left  the  state.  A.,  without  ha  vine 
demanded  of  B.  an  account,  filed  his  blU 
a^inst  B.  and  C,  praying  that  the  land 
miffht  be  conveved  to  him,  and  for  general 
relief.  Hdd,  that  it  was  the  doty  of  B., 
as  soon  aa  he  ascertained  that  he  could  noi' 
renew  the  mortgage,  to  give  A.  notice; 
and  that  B.'f  purchase  must  be  regarded 
aa  a  mere  trust  for  the  benefit  of  A.,  who 
was  entitled  to  the  profiu  made  by  B.  on 
the  sale.  Held,  also,  thatB.'s  non-reai- 
dence  excused  a  demand  fer  an  account 
before  suit.  Held,  also,  that  C.'t  title 
could  not  be  disturbed.— Beci^fl  ▼.  Bied- 
see,  256 

6.  The  residence  of  B.  in  another  and  dis- 
tant state,  and  his  ignorance  of  the  fraud 
practised  by  A.,  was  also  held  to  excose 
what  would  else  have  been  an  improper 
delay  in  bringing  said  suit.  itid. 
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7 .  A  creditor  can  acquire  a  lien  bj  filine  bis 
bill  in  equity  only  wher6  no  lien  has  been 
gained  or  can  be  acquired  at  iKW.-^Hubbi 
et  al.  ▼.  Bancroft  et  al.,  388 

8.  A  court  of  chancery  will  not  interfere  to 
correct  a  clerical  mistake  made  by  the 
clerk  in  entering  a  judgment  of  a  court  of 
law;  nor  to  restrain  proceedings  for  the 
enforcement  of  the  juagment— except  that 
perhaps,  in  a  case  of  emergency,  where 
an  execution  has  issued  in  yacation  and  a 
lery  and  sale  are  threatened,  a  temporary 
injunction  might  be  granted  to  restrain 
the  proceedings  until  the  next  term,  to 
give  the  party  an  opportunity  to  make  his 
application  to  the  Court  that  rendered  the 
judgment  to  correct  the  alleged  mistake. — 
Cooper  T.  Butterjield,  423 

9.  Where  a  debtor  is  liring,  and  possesses 
an  equitable  interest  in  real  estate,  inas- 
much as  the  creditor  acquires  at  law,  by 
the  judgment,  a  lien  on  tne  real  estate  in 
which  the  debtor  has  a  legal  interest, 
equity,  in  aid  of  the  law,  carries  along 
the  hen  and  enforces  it  ai^inst  real 
estate  in  which  the  debtor  has  only  suck 
equitable  interest.  And  as  by  law  the 
creditor  acquires,  by  judgment  and  exe- 
cution, a  Hen  on  the  personal  property  to 
which  the  debtor  has  the  legal  title,  equity 
enforces  the  lien  on  the  equitable  interest 
of  the  debtor  in  personal  property.  But 
it  does  this  only  where  a  judgement, 
which  constitutes  the  lien  at  law,  in  one 
case,  and  a  judgment  and  an  execution, 
in  the  other,  hare  been  obtained. — Thf 
Unknown  Heirt  of  WhUne^  y.  KimbaU,  546 

10.  Where,  however,  the  original  debtor  is 
dead,  a  judgment  at  law  need  not,  in  this 
state,  be  obtained  before  going  into  chan- 
cery for  the  collection  of  the  debt.    Ihid. 

11.  In  the  latter  case  the  jurisdiction  rests 
on  the  ground  that  executors,  administra- 
tors and  heira  are,  or  may  be,  trustees  for 
creditors,  and,  hence,  are  liable  to  be 
called  to  account  in  chancery.  Ibid. 

19.  Where  a  remedy  also  exists  at  law,  the 
two  jurisdictions  are  concurrent.        Ibid. 

13.  Ohancer;]f  haying^,  where  the  debtor  is 
deceased,  jurisdiction  in  the  first  instance 
and  independent  of  all  accidental  cir- 
cumstances, for  the  collection  of  the 
debt,  the  question  whether  the  debtor 
had  other  property  capable  of  being  sub- 
jected at  law  to  the  payment  of  the  debt, 
is  immaterial.  Ibid. 

14.  Where  the  bill  is  filed  by  one,  or  a  few 
creditors,  in  behalf  of  all,  they  are  all 
idlowed  to  come  in  under  the  decree, 

Vol.  IV.— 59. 


proye  their  claims,  and  haye  them  paid 
in  the  course  of  administration.        Ibid. 

15.  A  bill  filed  to  subject  to  the  payment  of 
a  judgment  the  equitable  estate  of  a  de- 
ceased debtor,  which  does  not  make  his 
ailminiatrator  a  party,  must  allege  that 
none  had  been  appointed.  Ibid. 

16.  To  a  bill  against  unknown  heirs,  the 
plaintiff  was  required  by  the  R.  S.  1843, 
to  annex  an  atlidayit  of  his  want  of 
knowledge  of  their  names,  and  that  their 
lesidence  is,  as  he  yerily  belieyes,  not  in 
this  state.  Ibid. 

17.  The  K.  S.  1852  require,  in  a  like  case, 
the  same  afiidavit.  Ibid. 

18.  A  bill  praying  for  discovery  merely 
need  not  be  sworn  to;  but  when  the  com- 
plainant seeks,  in  addition  to  the  dis- 
covery,  to  stay  proceedings  in  a  suit  at 
law,  ne  must  support  the  allegations  of 
the  bill  by  an  anidavit  of  their  truth. —  ' 
OvAley  et  al.  y.  Barbour  et  al,  584 

19.  The  plaintiff  cannot  recover  in  chancery 
on  a  ground  not  taken  in  his  bill. — PeeU 
man  y.  Peelmanjl  al.,  613 

30.  The  surety  on  a  promisaory  note  took  a 
inortgage  upon  real  estate  from  the  prin- 
cipal, by  way  of  indemnity.  A  judgment 
having  been  afterward  obtained  upon 
the  note,  and  an  execution  having  been 
returned  mUla  bona,  the  assignee  of  the 
judgment  afterward  obtained  a  decree  for 
the  sale  of  certain  land,  to  satisfy  the 
judgment,  which  the  surety  had  conveyed 
to  a  third  person,  todefraud  his  creditors. 
The  land  was  sold  upon  the  decree,  and 
the  judgment  satisfied  out  of  the  purchase- 
money.  The  principal  having  sold  the 
mortgaged  premises  to  a  third  party,  after 
the  mortgage  was  recorded,  the  surety 
filed  his  bill  o(  foreclosure  to  recover  the 
amount  of  the  decree.  The  grantee  waa 
a  party  in  the  cause  wherein  the  laud 
fraudulently  conveyed  by  the  surety  had 
been  ordered  to  be  pold.  Held,  that  the 
bill  would  lie.^The  State  Bank  v.  Davit, 
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CIRCUIT  COURT. 

See  JvaiSDiOTiOR,  1.    Witness,  11, 12. 

The  Circuit  Court,  so  far  as  it  is  vested  with 
discretionary  powers,  will  be  presumed 
to  have  exercised  them  properly,  until  the 


contrary  is  shown;  and,  though  its  deci- 
sion will  be  subject  to  revision,  yet  it  will 
be  presumed  t«i  have  been  in  accordance 
with  the  justice  and  merita  of  tlie  case, 
unlesa  the  party  complaining  shi>ws  une- 
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quivocallj  that  the  Court  has  been  guiltj 
of  an  abuse  of  such  discretionarj  powers, 
and  that  bis  rights  have  thereby  been  in- 
juriousW  affected  .—Hefrv  ▼.  Tm  Stmie, 

900 

CLAIM  AGAINST  AN  ESTATE. 

See  Plkadixo,  36. 

CLERICAL  MISTAKE. 

See  CBANcxaT,  8. 

COLLATERAL  SECURITY. 

See  Proii iSBoav  Note,  95,  26. 

COMMON  PLEAS,  COURT  OF. 

Courts  of  Common  Pleas  haye  not  jurisdic- 
tion, under  the  R.  S.  1852,  oyer  offences 
committed  before  the  act  establishioff  said 
courts  took  effect.— rAe  State  y.  NoUn, 

.  508 

COMPLAINT. 
See  Name. 

1.  A  complaint  under  the  act  of  1853  estab- 
lish inn;  courts  of  Common  Pleas,  for  an 
assault  and  battery,  did  not  set  out  the 
christian  name  of  the  defendant,  but  only 
the  initials.  Held,  that  the  defendant 
could  ayail  himself  of  the  omission  by 
motion  to  quash,  as  well  as  by  plea  in 
abatement.— ^an^iier  y.  The  StaU,      632 

2.  In  January,  1853,  the  R.  S.  of  1852  not 
being  in  force,  informations  for  misde- 
meanors were  not  authorised  by  law,  but 
only  a  sworn  charge  or  complaint.    Ibid. 

CONDITION  SUBSEQUENT. 

See  VairnoB  axd  Puechaseb,  10. 

CONDITIONAL  SALE. 

See  MoaTOAOX,  2  to  4. 

CONFESSION  OF  JUDGMENT. 

See  JuDOMKNT>  4. 

CONSIDERATION. 

See  Plkadixo.  31,  35.    Peomisboet  Nor,  7, 
II,  12, 15, 16,  33,  34.    SKPUcrxoif. 

CONSTITUTIONAL  LAW. 

See  AuDiTOE.  Limitations,  Statute  op,  4. 
New  TaiAL,  2.  Rexeot,  1.  Statutes 
14, 15. 


1.  The  Legislature  has  not  the  power  to 
grant  a  new  trial  of  a  suit  at  law. — Young 
et  al.  y.  The  SiaU  Bunk,  301 

2.  The  words  '* published "  and  "circula- 
ted,*' in  s.  28  of  art.  4  of  the  constitution 
of  1851,  are  used  synonymously. — ^Jenes 
y.  CawnB,  305 

3.  That  part  of  a.  26  of  art.  4  of  the  consti- 
tution of  1851,  which  declares  that  "no 
act  shall  take  effect  until  the  same  shall 
have  been  published  and  circulated  in  the 
several  counties,"  ^.,  means  that  such 
act  shall  not  take  effect  in  any  county  un- 
til it  haa  been  disUibatod  to  all.       Hid, 

4.  The  judiciary  look  to  the  acts  of  the 
legislature  with  ereat  respect,  and  recon- 
cile them  with  the  constitution,  and  sus- 
tain them,  if  possible. — Matse  v.  The  State, 

343 

5.  The  presumption  that  an  act  of  the  legis- 
lature is  in  violation  of  the  constitution 
is  not  to  be  indulged,  unless  it  is  clearly 
subversive  of  that  instmsoent.  Ibii. 

6.  Such  a  presumption  cannot  arise  from 
the  mere  fact  that  an  act  ia  imperfect  or 
impolitic.  Ibid. 

7.  It  is  the  right  and  duty  of  the  courts  to 
inquire  into  the  constitutionality  of  the 
acts  of  the  legislature,  whenever  such 
questions  are  judicially  presented.    Ibid. 

8.  A  construction  of  the  constitution  by  the 
legislature,  where  it  is  restrictive  of  le^- 
lative  authority;  or  where  the  constitn- 
tional  question  has  not  been  considered 
by  that  Dody;  or  where  such  legislaUve 
construction  is  not  continuous  and  con- 
curring, is  not  entitled  to  much  weight; 
and  as  between  two  legislative  conslmc- 
tions  differing  from  each  other,  that  motn 
nearly  contemporaneous  with  the  consti- 
tution, would  seem  to  be  the  better  author- 
ity. Ibid. 

9.  Sections  22  and23  of  art.  4  of  the  constitn- 
iion  of  1851,  were  designed  to  remedy  the 
evil  of  local  and  speciu  legislation  whicK 
had  grown  up  under  the  old  system.  Ibid, 

10.  The  law-making  power  being  vested  br 
the  constitution  of  1851  in  the  general 
aasembly ,  the  exercise,  by  any  other  body, 
of  the  puwer  to  make,  sanction,  suspend, 
or  five  effect  to,  the  laws  is  necessarilr 
excluded.  Ibid, 

11.  The  term  "operation  of  the  lawis,"  as 
used  in  s.  26  oi  art.  1  of  the  constitution 
of  1851,  seems  to  mean,  their  taking  effect 
and  continuing  in  force.  Ibid, 
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12.  So  much  of  the  act  of  March,  1853,  "  to 
regulate  the  retailing  of  spirituous  liqaor/' 
Ac.,  as  relates  to  the  popular  vote,  is  in 
con  diet  with  ss.  25  and  26  of  art.  1,  and, 
also,  of  as.  22  and  23  of  art.  4,  of  the  con- 
st! tutioo.  Ibid. 

13.  Submitting  laws  to  the  vote  of  the  peo- 
ple in  their  primary-  capacitj,  is  subver- 
sive of  the  representative  system  and  in- 
consistent wiih  the  constitution.      Ihid. 

14.  It  is,  also,  inconsistent  with  the  con- 
stitutional provision  requiring  the  yeas 
and  nays  on  the  final  passage  of  a  oill. 

Ibid, 

15.  As  a  license  law,  the  act  in  question  is 
complete  without  the  part  relating  to  the 
township  vote;  and  a  license  may  issue 
upon  the  filing  of  the  requisite  bond. 

Jbid. 

16.  Section  5  of  article  7  of  the  constitution 
of  1851,  which  requires  ihe  Supreme 
Court,  upon  the  decision  of  every  case,  to 
give  a  statement  in  writine  of  each  ques- 
tion arising  in  the  record  of  such  ca«e, 
and  the  decision  of  the  Court  thereon, 
applies  only  to  cases  arising  under  that 
constitution. — Hand  e<  oi.  v.  Taylor,  409 

17.  So  much  of  s.  15  upon  p.  3  of  vol.  2,  R. 
S.  1852,  as  requires  an  attorney  at  law,  in 
the  case  of  a  poor  person,  to  prosecute  or 
defend,  upon  his  appointment  b^  the 
Court,  without  fee,  is  in  conflict  with  s. 
21,  art  1,  of  the  constitution  of  1851,  and 
Yoid.—BluAe  v.  The  StaU,  525 

CONTEMPT. 

Se€  CouuT. 

COimNUANOE. 

1.  A  motion  for  a  continuance,  based  upon 
an  affidavit  of  the  party,  is  addressed  to 
the  sound  discretion  of  the  Court  trying 
the  cause;  and  tlie  propriety  of  granting 
or  refusing  it  must  depend,  to  a  great  ex- 
tent, on  the  peculiar  circumstances  of 
each  case.  From  the  veiy  nature  of  the 
case,  the  Court  trying  a  caua»— witness- 
ing idl  the  proceedings  and  beinff,  from 
personal  observation,  familiar  with  all  tbe 
attendant  circumstances — ^has  the  best 
opportunity  of  forming  a  correct  opinion 
upon  the  case  presented. — Detro  v.  The 
StaU,  200 

2.  The  general  principles  relative  to  the 
granting  of  continuances  are  well  and 
clearljr  defined,  but,  of  necessity,  there  is 
a  considerable  latitude  of  discretion  left 
to  be  exercised  by  the  Court,  and,  if  no 
general  principle  has  been  violated,  the 


presamption  will  be  in  flavor  of  the  action 
of  the  Court.  Jbid, 

3.  The  defendant,  indicted  for  larceny  in 
the  Wells  Circuit  Court,  applied  for  a 
continuance  upon  his  affidavit  stating 
that  he  could  prove  bjjr  one  A,,  a  resident 
of  Miami  county,  Ohio,  that  at  the  time 
the  property  mentioned  in  the  indictment 
was  aUe^mf  to  have  been  stolen,  the  de- 
fendant was  in  the  town  of  CheenviUe, 
and  in  the  neirhborhood,  in  Darke  coun- 
ty, Ohio,  and  further,  that  said  A.  could 
prove  his  entire  innocence  of  the  charge, 
Ac.  Held,  that  the  affidavit  was  defect- 
ive for  confining  the  aUbi  to  the  day  al* 
leged  in  the  indictment.  Heid,  also,  that 
the  general  allegation  that  the  defendant 
could  prove  his  innocence  by  the  absent 
witness,  was  immaterial.  Held,  also,  that 
the  refusal  of  the  continuance  was  not 
erroneous.  Ibid, 

4.  After  verdict  agatnit  the  defendant,  he 
made  a  motion  for  a  new  trial,  on  tlie 
ground  of  tbe  refusal  of  the  Court  to  grant 
the  continuance  upon  such  affidavit.  The 
Court  overruled  the  motion.  The  evi- 
dence in  the  cause  was  not  set  out  in  the 
record.  Held,  that  it  must  be  presumed 
that  the  evidence  did  not  disclose  that  the 
larceny  was  committed  on  the  day  alleged 
in  the  indictment,  and  that  no  cause  for  a 
new  trial  was  made  by  the  evidence.  Ibid. 

5b  In  a  suit  to  recover  the  amounts  of  an  en- 
gineer's estimates  for  work  done  for  a 
railroad  company,  the  declaration  left  the 
amounts  blank,  and  the  Court  allowed  the 
plaintiff  to  supply  the  blanks  by  insert- 
ing the  amounts.  The  defendant  having 
applied  for  a  continuance,  without  show- 
ing that  he  was  prejudiced  by  the  amend* 
ment,  held,  that  the  continuance  was  pro- 
perly rcfu8ed.^7A^  RuAoiUe,  ^c.  Rail- 
rood  Co,  V.  McManue,  275 

CONTRACT. 

See  BoxD ,  1 .    Busobn  of  PaooF,  1 .    Dowse, 

2.  MAaauoB,  1  to3.    RssciasiON.    Salk, 

3,  4.    State  Peintee,  6,  7,    White  Wa- 
TEE  Valley  Caeal  Coup  ant,  1. 

1.  A  contract  between  McOinUff  and  the 
state  for  building  a  bridge  oo  the  line  of 
one  of  the  public  works,  after  prescribing 
what  things  should  be  done  and  omitted 
by  the  engineer  or  his  assistant,  provided 
that  the  contractor  was  in  all  things  to 
follow  the  directions  of  the  engineer  or 
his  assistant.  Held,  that  he  was  only  au- 
thorised to  follow  the  engineer  or  his 
assistant  in  those  things  wherein  they 
had  a  right  to  dirsct  him.—7'Jkc  State  v. 
MeGinlep,  7 
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9.  Th«  purtiM  to  a  irritieD  contract,  not 
noder  aaml.  maj,  before  breach,  enter  into 
a  valid  oral  contract  providing  for  its  dis- 
charge by  the  delivenr  of  prop«>rtT»  or  in 
anj  other  manner.^ Her/r.  WolleR,  75 

3.  Where  an  attomej  at  law  engages  to  de- 
fend a  cause  for  a  specific  sum,  and  dies 
before  the  cause  is  determined,  his  ad- 
ministrator maj  recover  from  the  client, 
upon  the  qumnium  mtruU,  the  smonnt 
Which  the  intestate's  services  were  really 
worth  to  him.^CM  v.  Smith,  Administra- 
tor, 79 

4.  The  recovery  cannot,  however,  exceed 
the  contract  price,  or  the  rate  of  it  for  the 
part  of  the  service  performed.  Ibid. 

5.  It  is  the  province  of  the  Court,  and  not 
of  the  jury,  to  determine  the  construction 
to  be  given  to  a  written  agreement. — 
BmU^  V.  Oai€$,  154 

6.  A  term  impronerly  employed  in  a  written 
Sjgreement  will  not  control  ita  construc- 
tion where  the  meaning  of  the  parties  is 
palpable. — Con«t  v.  Vmnotd^l,  948 

7.  If  il.  promises  H.  to  do  a  particular 
thing  for  B.,  in  consideration  of  some- 
thing to  be  done  by  B.  upon  the  happen- 
ing of  a  particulsr  event,  and  such  event 
may  happen  before  the  thing  can  be  per- 
formed by  A.,  the  undertaaings  of  the 
parties  are  independent.— Gtl/inn  v.  Ura- 
ni9,  417 

6.  If  A.,  however,  sues  B.  on  hi^  part  of 
the  contract,  after  the  time  fixed  tor  the 
performance  by  B.  of  his  part  has  elapsed, 
the  case  is  in  the  same  condition  as  if  the 
undertakings  had  been  dependent   Jhid, 

9.  A  full  end  faithful  compliance  with  a 
contract  is  required  by  the  rule  that  an 
agreement  must  be  performed  according 
to  its  terms  as  understood  and  assented 
to  by  the  parties.  lUd. 

10.  A.  undertook,  for  a  sufficient  considera- 
tion, to  keep  four  children  of  B.,  for  two 
years,  and  to  board  and  clothe  them. 
Held,  that  the  parties  must  be  presumed 
to  have  intended  that  the  boaniing  and 
clothing,  Ac.,  were  to  be  suitable  to  A,'t 
condition  in  life,  and  in  accordance  with 
the  usa^  of  the  society  in  which  he  and 
his  family  moved.  Ibid. 

11.  The  release  of  a  parol  contract  need  not 
be  under  seal. — Dnelin  v.  Riffy$bee,   464 

IS.  A.  agreed  to  deliver  to  B,,  between  the 
90th  of  December,  1851,  and  the  1st  of 
Janu^Tjf,  1852,  four  thousand  shoulders, 
4c.,  to  be  paid  for  at  the  time  of  delivery. 
The  place  of  delivery  was  not  designated.  I 


Hdd,  in  a  suit  by  A.  against  B.  for  the 
non-performance  of  the  agreement,  that 
the  property  should  have  been  delivered 
to  B,  where  A.  had  it  at  the  time  of  the 
sale,  or  at  A,'$  usual  place  of  business, 
and  that  a  request  to  deliver  it  was  un- 
necessary. But,  hdd,  that  the  declaration 
should  nave  contained  an  averment  that 
the  plaintiff,  at  the  time  and  place  of  de- 
livery, was  ready  to  receive  and  pay  for 
the  goods.— Bad^  v.  Rieketta  ei  at.,    488 

I  13.  The  time  fixed  for  the  performance  of 
a  contract  was  "  the  latter  part  of  Jsmui- 
fy."  Hdd,  that  the  phrase  must  be  con- 
strued to  mean  the  whole  of  that  part,  and 
that  a  suit  would  not  lie  for  the  non-^- 
formance  of  the  contract  until  the  expira- 
tion of  the  month.  i7eld,  also,  that  the 
declaration  of  the  defendants,  before  the 
end  of  the  month,  that  they  would  not 
then,  nor  ever,  deliver  the  goods,  did  not 
excuse  the  plaintiff  from  deferring  suit 
until  the  ena  of  the  month.  Hnd, 

14.  The  plaintiffs  sued  the  defendant  upon 
a  special  agreement,  and  also  upon  a 
queintum  meruit,  for  services  rendered  by 
them  as  attorneys  at  law.  The  evidence 
showed  that  tho  plaintiflb  had  agreed 
with  the  defendant  to  commence  and  pro- 
secute a  suit  for  her  to  set  aside  s  aeed 
executed  by  her  to  one  A,,  and  that  if  the 
deed  should  be  set  aside  she  was  to  pay 
them  for  their  services  150  dollars,  out 
if  it  should  not  be  set  aside,  she  was  not 
bound  to  pay  them  anything.  The  plain- 
tiffs had'  accordingly  commenced  and 
prosecuted  the  suit,  and  the  Court  upon 
the  final  hearing  set  aside  the  deed  as  to 
part  of  tho  property  conveyed  by  it,  but 
confirmed  it  as  to  the  residue.  HM, 
that  the  plaintiffs  could  not  recover 
anything  on  a  count  upon  the  special 
agreement;  but  that,  upon  the  quantum 
meruit,  they  were  entitled  to  recover  an 
amount  equal  to  the  benefit  received  by 
the  defendant  from  their  services,  not  ex- 
ceeding the  sum  agreed  upon  for  an  entire 
performance  of  the  contract. — M^or  et  al. 
V.  McLeeter,  591 

CONVENTION,  CONSTITTTTIONAL. 

Set  Stats  Paiirrxa,  6, 9, 10. 

CONVEYANCE. 

See  Anvxasi  PoasnBfOH,  5.  CovnrAirT.  Ra- 
LI  ASK,  9.  Baononosr.  Tax>s>  &  Vairooa 
AKD  PuacBASia,  7. 

1.  The  Bank  of  Ftacennet  conveyed  a  tract 
of  land  to  certain  persons  in  trust  to  sell, 
under  the  direction  and  for  the  benefit  of 
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the  UniUd  States,  and  to  eonyej  the  same 
in  fee  simple  to  the  purchaser  and  his 
beirs;  but  the  deed  did  not,  in  terms, 
convey  the  land  to  the  trustees  and  their 
"heirs."  Held,  notwithstanding,  that 
tbe  deed  passed  the  fee  to  the  trustees. — 
-    JVet/ton  et  ol.  y.  Lagow,  607 

2.  A  release  of  real  estate  is  not  valid  unless 
a  grantee  is  in  some  way  designated. — 
I^OMmmmn  et  al,  v.  Noeeaman,  648 

CORPORATION. 

1.  In  1850  the  legislature  enacted  a  law, 
the  first  section  of  which  declared  that  all 
such  persons  as  should  become  stockhold- 
ers to  the  capital  stock  thereinafter  men- 
tioned, their  successors,  Ac.,  should  be 
and  were  thereby  constituted  a  body  cor- 

S orate  by  the  name  of  the  American  lAoe 
tock  Ineuranee  Company.  The  second 
section  enacted  that  one  A,  and  seven 
others  named,  or  a  majority  of  them, 
should  be  commissioners  to  receive  sub- 
scriptions of  stock,  and  that,  when  two 
hundred  shares  should  be  subscribed, 
they  should  call  a  meeting  of  the  stock- 
holders "  by  an  advertisement  published 
in  such  place  or  places  as  the  commission- 
ers might  determine,  stating  the  time  and 
place  at  which  such  meeting  of  the  stock- 
holders shall  by  ballot  elect  the  first  di- 
rectors of  said  company."  It  was  further 
enacted  that  the  stock  should  be  in  shares 
of  50  dollars  each,  and  that,  at  the  time 
of  subscribing,  there  should  be  paid  an 
instalment  of  1  dollar  on  each  share  sub- 
scribed, and  that  the  remainder  should 
be  paid  at  such  time  and  on  such  terms 
as  should  be  determined  by  the  president 
and  directors  of  the  company.  Under 
this  law,  articles  of  association  were  pre- 
pared, the  subscribers  to  which  sevenlly 
undertook  to  pay  5  per  cent.,  in  cash,  at 
the  time  of  suDscribing,  and  to  secure  the 
balance  by  executing  a  promissory  note, 
to  be  approved  by  the  directors,  payable 
on  demand.  B.  became  a  subscriber  of 
ten  shares,  and  executed  his  note  for  the 
amount  of  his  subscription,  less  5  per 
cent.,  payable  on  demand  "  in  such  sums 
and  at  such  times  as  might  be  duly  as- 
sessed thereon  by  order  of  the  directors 
to  meet  the  exigencies  of  said  company." 
In  a  suit  against  B.  upon  his  suDSonp- 
tion  and  note, 
Held,  that  the  question  whether  the  exigen- 
cies of  the  company  required  the  pay- 
ment of  the  instalments,  could  not  be 
raised  in  a  suit  at  law  to  recover  them. 
Held,  also,  that  the  fact  that  the  commis- 
sioners may  not  have  met  to  receive  sab- 
soriptions,  nor  called  a  meeting  of  the 
stockholders  to  elect  directors,  did  not 


annul  or  vitiate  the  existence  of  tbe  cor- 
poration. 

Held,  also,  that  the  provision  in  said  section 
3  for  the  raising  of  the  stock  and  bringing 
about  the  first  election  of  directors,  was 
directory,  and  merely  for  convenience, 
and  not  essential  to  the  validity  of  the 
corporate  organization. 

Held,  also,  that  a  plea  setting  up  that  1  dol- 
lar on  a  share  was  not  paia  at  the  time  of 
subscribing,  was  no  defence  to  the  action. 

Hdd,  also,  that  the  facts  that  one  C,  who 
received  the  subscription,  represented 
that  he  was  authorised  to  receive  the  sub- 
scriptions, when  he  was  not,  and  that  the 
directors  had  not  ordered  it  to  be  taken, 
were  no  defence  to  the  action. 

Hdd,  also,  that  the  first  section  of  the  com- 
pany's charter  created  the  corporation 
out  of  the  stockholders;  and,  so  soon  at 
least  as  the  stock  was  subscribed,  the 
corporation  was  complete,  without  the 
election  of  directors,  and  without  a  for- 
mal organisation. — Judak  y.  The  Ameri' 
can  Live  Stock  Jneuranee  Co.,  333 

3.  SembU,  that  a  person  who  has  contracted 
with  an  organisation  as  a  corporation,  is 
estopped  from  denying  its  leffu  corporate 
existence,  at  the  date  of  Els  contract, 
where  there  is  no  fraud.  Ibid. 

3.  On  questions  as  to  the  power  of  corpora^ 
tinns  to  deal  in  their  corporate  capacity 
with  third  persons,  they  will  be  limited 
by  the  terms  of  their  respective  charters; 
but,  on  Questions  relating  to  the  mere 
manner  of  getting  them  into  operation,  a 
liberal  construction  of  their  charters  will 
be  adopted.  IHd. 

4.  School  districts,  being  public  corpora- 
tions, organized  under  a  public  statute, 
the  Oourts  will  judicially  take  notice 
of  their  organisation. — SwaUe  v.  Tke 
State,  516 

COSTS. 

See  AnoamET  at  Law,  1 , 3, 5.    AasnaATiox, 

6  to  8.     U8(7ET,6. 

1.  Upon  an  appeal  from  the  judgment  of  a 
justice  of  tne  peace,  the  defendant,  if  he 
reduces  the  justice's  judgment  more  than 
5  dollars,  is  entitled,  under  the  R.  S.  1843, 
to  a  judgment  for  costs. — Hunt  v.  Lewie, 

174 

3.  The  statute  creating  the  CentreniUe  and 
ii6tnytoii  Turnpike  Company,  authorised 
an  appeal  from  the  decision  of  the  arbi- 
trators selected  by  the  parties  to  the  Cir- 
cuit Court,  according  to  the  same  rules 
that  prevail  in  cases  taken  from  a  justice's 
judgment.     The   company   having   ap- 
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pemled  from  the  decision  of  the  ubitra- 
tore  to  the  Circuit  Coort,  and  reduced  the 
aiDouDt  awarded  over  5  dollars,  keld,  that 
the  company  were  entitled  to  recover 
cosU.— rA«  CentreviUe,  ^e.,  TumpiiiM  Co. 
T.  JarreU  et  ml,,  213 

3.  In  actions  tx  dtUeU,  under  the  R.  S. 
1843,  where  the  title  to  real  estate  comes 
in  question,  the  plaintiff,  when  auoceas- 
ful,  is  entitled  to  recorer  full  co^ts,  though 
he  does  not  recover  5  dollars  in  dama- 
ges.—Barnrtt  T.  Cqfin,  218 

4.  Action  to  recover  damages  for  the  over- 
flow of  the  plaintitTs  land  by  a  mill-dam 
erected  by  the  defendant  Plea,  not 
guilty.  Verdict  for  the  plaintiff  for  1 
cent,  and  judgment  accordingly,  and  for 
costj».  'J  he  R.  S.  1843  were  then  in  force. 
The  evidence  wm  not  upon  the  record. 
Held,  that  it  must  be  prenumed  that  the 
title  to  real  estate  came  in  question,  and 
that  the  judgment  for  costs,  was,  there- 
fore, right.  Ikid. 

5.  lo  an  action  of  tort,  where  the  daunages 
laid  are  over  50  dollars,  but  the  recovery  is 
for  a  less  sum,  the  plaintiff  is,  under  the 
R.  8.  1843,  entitled  to  a^Xs.^HuU  v. 
Kirkpctriek,  637 

6.  A,  having  been  indicted  in  twelve  eases 
for  retailing  spirituous  liquor,  the  indict- 
ments were  all,  by  consent,  Hubroitted,  at 
the  same  time,  fur  trial,  to  a  jury.  The 
testimony  of  a  witness  was  heard,  the  jury 
found  the  defendant  guilty  upon  nine  of 
the  indictments,  and  assessea  a  separate 
fine  in  each  case,  and  iudements  were 
rendered  accordingly.  Beld,  that  a  sepa- 
rate jury  fee,  doc£et  fee,  and  witness  fee 
were  taxable  on  each  of  the  judgments 
against  the  defendant.— JCruls  v.  The 
State,  647 

COUNTY. 

See  BoABB  or  CoKMUBiozrxaa. 

COUNTY  AUDITOR. 

See  AuDiToa. 

COUNTY  TREASURER. 

£lee  TBEABUBn. 

COURT. 

A  Court  has  the  power  to  protect  itself 
against  gross  violations  of  decency  and 
decorum,  and  an  appellate  Court  can  only 
interfere  where  the  power  is  shown  to 
have  been  abused.— Freien  v.  Brown,  627 


COURT  OF  COMMON  PLEAS. 

See  ComiON  Puab,  Coubtof. 

COVENANT. 

See  CoirraACT,  7,  8. 

1.  To  constitute  a  breach  of  the  covenants 
of  warranty  and  seizin  in  a  deed  of  land, 
there  must  have  bven  an  entire  want  of 
title  in  the  grantor  when  the  deed  was 
executed,  or  a  subsequent  eviction  by 
paramount  title.— jNbelcr  f<  cZ.  v.  FoUom, 
Adminiarmtor,  90 

2.  In  a  declaration  for  the  breach  of  the  cov- 
enant of  warranty  in  a  oonTeyaace  of 
land,  an  eviction  must  be  alleged. — Hmn- 
nak  V.  lUnderett,  174 

3.  The  existence  of  paramount  title  in  a 
stranger  when  the  conveyance  was  made, 
does  not,  of  itaelf,  show  an  eviction. 

Ikid. 

4.  The  fact  that  land  is  subject  to  tbe  lien 
of  an  outstanding  iudgment  at  the  time 
of  its  conveyance,  does  not,  of  itself,  au- 
thorize an  action  for  the  breach  of  the 
covenant  of  warranty.  Ibid, 

5.  Neither  does  the  fact  that  an  execution 
has  been  awarded  upon  the  judgment 
against  the  land.  Ibid. 

6.  The  yielding  to  the  paramount  title  of  a 
stranger,  bv  giving  up  possession  or  buy- 
ing in  such  title  and  continuing  possess- 
ion under  it,  is  evidence  of  an  eviction. 

Ibid. 

7.  Debt  on  a  penal  bond.  The  conditions 
were  that  tlie  obligee  had  leased  to  the 
obligors  a  steamboat  for  a  specified  term, 
with  her  tackle,  Ac,  for  a  sum  named — 
the  obligors  to  have  the  control  of  the  boat 
during  the  term,  and  to  return  her,  with 
her  fixtures,  at  B.,  in  as  good  condition, 
Ac,  reasonable  wear  excepted.  The  lea- 
sees were  to  pay  the  expenses  of  the  boai 
during  the  term.  If  the  boat  should  be 
stopped  for  debts  previouslv  contracted, 
the  lessees  were  to  be  discharged  as  to 
rent,  Ac,  but  if  destroyed  while  in  the 
lessees'  possession,  then,  besides  paying 
the  rent,  they  should  also  pay  a  sum  spe- 
cified for  the  boat.  On  the  performance 
of  these  conditions,  the  bond  was  to  be 
void.  The  obligee  warranted  the  boat  to 
be  sound,  seaworthy,  and  to  contain  the 
necessary  apparel,  Ac  Held,  that  the 
covenants  in  the  condition  of  the  bond 
were  not  dependeut. — Clifford  et  al.  t. 
Smiik,  377 
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8.  The  first  breach  auigned  wu,  that  the 
obliffore  did  not  return  the  boat  in  as  good 
condilioD,  ^.,  whereby  the  obligee  was 
obliged  to  expend  2,000  dollars  ia  repair- 
ing her,  Ac.  A  plea  to  this  breach  set 
up,  that  though  the  boat  was  not  in  some 
respects  in  as  good  condition  when  re- 
turned as  she  was,  Ac,  jet  in  others  she 
was  in  a  better  condition,  Ac.  Held, 
that  the  plea  was  bad  eithef  on  special  or 
general  demurrer.  Jffid. 

9.  Another  plea  to  the  same  breach  averred 
tiiat  the  obligor  was  not  compelled  to  ex- 
pend 2,000  dollars,  Ac.  Meld,  that  the 
plea  was  no  answer  to  the  substantial 
part  of  the  breach.  Ibid. 

10.  Held,  also,  that  the  defendants  could  not 
set  up  by  plea  that  the  boat  when  received 
hy  them  was  not  in  good  repair,  Ac. 

Ibid, 

11 .  Held,  also,  that  theT  would  not  be  excu- 
aable  for  taking  the  Doat  into  dangerous 
waters,  for  the  navigation  of  whick  she 
was  not  properly  equipped.  Ibid, 

12.  Held,  also,  that  after  haring  used  the 
boat  a  month  and  snagged  her,  it  was  too 
late  to  set  up  that  she  was  not  properly 
fitted,  Ac.,  for  nayigation,  and  was  of  no 
value.  Ibid. 

CRIMINAL  LAW. 

See  OoerSi  6.    FoBMaa  Conviotiosi.    IimfOT- 

XBNT.      JUSTICB  OF  tttS  PkAOB,  2.      NaXS. 
RSTAILIHG.      StATUtlS,  8,  19. 

1.  A  defendant  indicted  for  a  crime,  cannot 
exempt  himself  from  punishment  by 
showing  that  it  was  the  custom  of  the 
country  to  do  the  act  which  constituted 
the  crime. — B^inhu  et  al,  y.  The  State, 

114 

2.  The  verdict  of  a  jury  against  a  person 
indicted  for  burglary,  does  not  render  him 
infamous,  and,  therefore,  incompetent  as 
a  witness;  but  it  is  the  judgment  of  the 
Court  which  does  so.— 0a»%  v.  The 
StmU,  138 

3.  A  jury  may  convict  a  person  of  burglary 
upon  the  testimony  solely  of  an  accom- 
plice. Ibid, 

4.  The  fact  that  the  proeecuting  attorney 
has  refused  to  enter  a  n&Ueprosefui  against 
a  person  indicted  for  burglary  who  has 
given  testimony  which  led  to  the  convic- 
tion of  an  accomplice  under  a  promise  of 
favor  upon  the  disclosure  of  the  whole 
truth,  cannot  affect  the  judgment  against 
such  convicted  accomplice.  Ibid. 

5.  Where  a  defendant  has  been  convicted  of 


larceny  on  information  filed  under  the 
R.  S.  1852,  without  any  affidavit  or  other 
sworn  charge,  the  judgment,  on  motion, 
will  be  arrested.— Baramoff  v.  The  State, 

524 

6.  A  person  can  not  be  puniahed  for  the  doing 
of  an  act,  which,  at  the  time  of  its  com- 
mission, was  not  prohibited  by  law.— 
Rutt  v.  The  StaU,  5:.8 

7.  A  charse,  in  an  information  for  gaming, 
that  A,  Tost,  Ac,  upon  a  game  at  cards,  is 
not  supported  by  evidence  establishing 
that  A,  and  another  jointly  lost,  Ac. — 
Jackson  v.  The  State j  560 

8.  Crimes  and  misdemeanors,  in  this  state, 
must  be  defined,  and  the  punishment 
therefor  fixed,  by  statute,  and  not  other 
wise.— Aiten^aum  v.  The  State,  599  , 

CROSS  ACTION. 
See  Rbvxdt,  3. 

CUSTOM. 
See  CkuMiNAL  Law,  1.    ITaAas. 

D. 

DAMAGES. 

See  GoxnACT,  3,  4,  14.     Rbplsviit,  2,  3. 
Statutes,  9. 

1.  ii.  sold  to  J9.,  by  deed  of  warranty,  a 
tract  of  land  incumbered  by  a  mortgage 
executed  by  it.,  and  gave  to  B.  a  penal 
bond  to  secure  the  payment  of  the  mart- 

fBge  by  a  given  d»j.  A,  failed  to  pay  it ; 
ut  B.  nad  not  paid  it  nor  suffer«Mi  any 
inconvenience  from  the  non-payment. 
Held,  in  a  suit  by  B.  against  A.  upon  the 
bond,  Uiat  the  damages  recovered  should 
have  been  only  nominal. — Schoolejf  et  al. 
v.  Stoope  el  al.,  130 

2.  The  plaintiff  below  came  to  the  depot  of 
the  defendants'  railroad  at  iSf.,  witL  his 
waffon,  to  haul  to  the  town  of  R.  a  load 
of  dry-goods,  and  was  directed  by  the  de- 
fendants' agent  who  had  charge  of  the 
dopot,  where  to  back  his  wagon  and  re- 
ceive the  load.  While  he  was  engaged 
in  loading  the  wagon,  at  the  place  desig- 
nated, through  the  defendants  negligence 
it  was  run  into  by  the  defendants'  cars, 
and  serioualy  damaged,  so  as  to  be  una- 
ble to  convey  its  load.  In  an  action  on 
the  case  the  Court,  upon  these  facts  ap- 
pearing, instructed  the  jury  that  the 
measure  of  damages  was  the  oaraage  done 
to  the  wagon,  uie  lo«s  of  the  trip  in 
which  the  plaintiff  was  engaged,  ana  the 
loss  of  the  use  of  the  wagon  until,  by 
proper  diligence,  the  plaintiff  could  ^t 
It  repaired.    Hdd,  that  the  instruction 
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was  correct. — The  SluUnfMe,  SfC,,  RaU- 
road  Co.  v.  Lewark,  471 

DEBT. 
See  Gamiho,  1.    Impuboiimint  fob  Debt. 

DECREE. 
See  ABBioinuNT,  1.    Mobtoaob,  10. 

DELIVERY. 

See  Ck)ifTBACT,  12.    Promieboby  Note,  4. 

DEMAKD. 

See  CbanoebTi  5.    Lamdlobd  akd  Tbma:it,  1. 
Promisbobt  Note,  4. 

DEPOSIT. 
See  Whets  Wateb  Vallet  Oanal  Ck>MPABT. 

1.  There  is  a  distinction  in  deposits  of  this 
kind:  Where  the  Yery  siWer  or  gold  de- 
posited is  to  be  restored,  the  transaction 
18  a  special  or  pure  deposit;  but  where 
the  party  is  to  restore,  not  the  identical 
coin,  but  only  an  equivalent,  on  demand, 
it  is  called  a  loan  or  mutuum  or  irregular 
deposit— TAc  StaU  v.  Clark  et  oZ.,        315 

2.  Semble,  that  the  surplus  reyenue  fund 
held  by  the  state,  is  a  deposit  of  the  lat- 
ter class.  Ibid. 

DEPOSITION. 

It  is  not  error  to  refuse  a  motion  to  suppress 
a  deposition,  where  no  objection  to  the 
deposition  is  pointed  out. — Hunt  et  al.  ▼. 
BaUen,  «^" 


630 


DEPUTY  MA.RSHAL. 

See  Estoppel,  2.    Pleapino,  21,  22. 

DESCENT. 

1.  A  person  inherited  lands  in  this  state 
ftrom  her  maternal  grandfatlier  and  died 
while  the  R.  S.  of  1831  were  in  force,  in- 
testate, and  unmarried,  leavinff  a  father 
surviving  her,  but  neither  children  nor 
their  descendants,  nor  brothers  or  sisters, 
but  brothers  and  sisters  of  her  mother. 
Heldt^zX.  the  father  inherited  the  land. — 
Caoe  et  ux.  v.  Wildridge  et  at.,  51 

2.  In  doubtful  cases  the  law  of  inheritance 
prevails  againat  the  terms  of  the  will. — 
Steoenoon  et  ux.  t.  Druleff,  519 

DISCONTINUANCE. 

See  Pbaotioe,  18, 19.    Scxbb  Facias,  6. 

DISOKETIONARY  POWERS. 

See  CiBCuiT  Codbt.    Witzqesb,  11, 12. 


DISOBACE. 

See  WiTNEB,  2. 

DIVORCE. 

See  ALUfOVT. 

DOWER. 

1.  A.  conveyed  to  B.,  in  1833,  a  tract  d 
laud,  and  his  wife,  who  was  tha  gut 
seventeen  years  of  ase,  joined  in  tke  cm- 
veyance  and  acknowledgejl  the  ssDe  It 
1^7,  when  she  attained  to  her  najcritr, 
A.  died.  She  continued  aftenrsrd  to  re- 
side in  the  immediate  Tidoity  ontil  liC. 
when  she  married  C  and  lived  vitk  hi& 
near  the  land,  until  1850,  when  a  denaid 
for  an  assignment  of  her  dower  vis  nude, 
and,  not  l^ing  complied  with,  a  bill  tu 
filed  by  her  and  her  husband  to  hiTc  her 
dower  assigned.  When  the  cooTtftm 
was  made  by  A.,  the  land  wss  ilsfltt 
wholly  unimproved ;  but  B.,  after  his  p^- 
chase,  had  been  constantly  and  mitf 
improving  it.  Held,  that,  under  tt«  cir- 
cumstances, the  bill  would  not  lie— flirt- 
Man  V.  Kendall  et  tu:.,  ^ 

2.  The  vendee  of  land,  who  had  not  H 
all  the  purchase- money  nor  received  i 
deed,  died  in  18S9,  leaving  a  vidcw  mi- 
Tivingf  him.  Hdd,  that  the  widow  hid 
only  an  equitable  right,  under  tbeststv^er 
to  be  endowed  of  the  interest  dorinf  bff 
life  of  one-third  of  the  amount  the  lasd 
would  sell  for  over  the  unpaid  pnrehMfr 
money,  interest,  and  costs.  Ifdd,  ^ 
that  her  claim  might  be  compramistd  ssd 
discharged  by  a  parol  agreement  vitk  to 
Tendor  or  his  assignee. — Matin  r.  CteM, 

5b 


EJECTMENT. 

SecADXIKIfiTBATOB'sSAU,  1,2.     OCCTWIW 

Claim  ANT. 

1.  To  defeat  the  recovery  of  a  pl*i?^^ 
ejectment  who  produces  a  wguliraue^ 
a  title  founded  in  possession,  stiiaprM 
must  be  made  not  onl  j  that  the  poifi«w« 
waa  from  its  inception  under  t  patw 
claim  of  title  adverse  to  that  of  the  real 
owner,  but  that  both  such  claim  and  p«- 
session  have  been  continuoos  ad  um- 
Urrupted  for  a  period  of  twenty  y««« 
before  the  commencement  of  the  val-- 
Doe  d.  Harlan  et  al.  t.  Bmsn,  ^^ 

2.  Where  sereral  tenants  have,  during  soch 
period,  successively  occupied  the  wwn* 
ises,  to  make  their  possession  araiW 
against  the  real  owner,  it  muit  be  shovn 
that  each  one  claimed  to  hold  and  vvib 
possession  under  his  predeoesiar.    /<*• 
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EQUITY. 

Sie  Chanosrt, 

ERROR. 

Se^.  Adminxbteator's  Salv,  I,  2,  5.  A&bi- 
TBATiox,  12.    Bill  or  EzonrioNs.    Chan- 

OBEY,    3,    4.      COXTINUANCB.       DEPOSITION. 

Evidence,  17,  19.  Ezbcutoes  and  Ad- 
xinistsatobSi  2,  3.  Ixfoem ation,  9.  In- 
junction, 1.  Instructions.  Judgment, 
9,  14, 15.  JuET,  2  to  4.  Ne  Exeat.  New 
Trial.  Pleading.  7,  9, 15. 16. 19,  20,  33. 
Practicb,  1  to  3,  6  to  8,  13  to  17,  23,  31. 
Pbomissort  Notr,  10.  Scire  Facias,  7. 
Stat  or  Execution.  Suprbme  Court,  1, 
4.  Venue.  Verdict.  Witness,  11,  12. 
Writ  or  Error. 

ESTOPPEL. 

1.  As  a  general  proposition,  a  party  who 
has  expressly,  or  bj  his  acts,  waived  his 
title  to  property,  will  be  estopped  from 
asserting  it  against  a  party  who  has  in- 
▼ested  money  on  the  faith  of  such  waiver. 
— Laney  v.  Laney  et  al.,  149 

3.  In  an  action  upon  the  bond  of  a  deputy 
marshal  and  his  sureties  for  the  taking  by 
the  deputy  of  insufficient  bail  on  an 
execution,  the  defendants,  if  notified  of  a 
suit  against  the  marshal  and  his  sureties 
for  the  taking  of  such  bail,  and  authorised 
to  plead  and  offer  such  evidence  in  defence 
of  the  action  as  they  may  denire,  are  con- 
cluded by  the  amount  of  damages  recov- 
ered in  the  latter  suit. — Band  el  al.  v. 
Taylor,  409 

EVICTION. 

See  Covenant,  2  to  6. 

EVIDENCE. 

See  Bill  oe  Exoeftionb.  Burden  or  PROor. 
CxRTiriCATE  roR  Canal  Land,  1.  Chan- 
cert,  1,  2.  Criminal  Law,  1.  Porkui 
Conviction.  Fraud,  2.  Landlord  and 
Tena.st,  1.  Pleading,  25.  Practice,  7, 
8,  25.  Usuay,  6.  Verdict,  1,  3  to  5. 
Will,  1,2.    Witness,  10. 

1.  The  defendant,  indicted  for  suffering  his 
mare  to  be  run  in  a  horse-race,  offered  to 
adduce  in  evidence  at  the  trial,  a  justice's  | 
docket,  showing  that  he  had  been  com-  i 
plained  of  before  the  iusUce  and  fined  by  | 
him  for  suffering  his  aorte  to  be  run  in  a  i 
horse-race,  and  to  prove,  by  parol,  that  it  I 
was  a  mare,  and  not  a  haree,  for  the  suffer-  | 
ing  of  which  to  be  run,  he  had  been  fined  j 


by  the  justice.  Hdd,  thai  the  Court  pro- 
perly refused  to  admit  the  evidence. — 
ConvHtyY.TheStaU,  94 

2.  The  plaintiff  having  by  replication  to 
the  plea  of  the  defendant,  alleged  that  the 
defence  set  up  in  the  plea,  had  been  plead- 
ed by  the  defendant  in  a  former  suit  be- 
tween them,  and  that  the  matter  of  the 
plea  was  determined  in  the  former  suit, 
and  having  proved  the  filing  of  such  plea 
in  the  former  suit,  that  it  had  been  lost  or 
mislaid,  and  could  not,  after  diligent 
search,  be  found,  ofiered  to  give  parol  evi- 
dence of  its  contents.  Held,  that  such 
evidence  was  admissible. — SchwarUt  v. 
Oetkimer,  109 

3.  The  existence  and  terms  of  a  jud^ent 
must  be  estoblished  by  the  production  of 
the  record.— Deally  v.  0aie9,  154 

4.  When  evidence  is  pertinent  to  the  issue, 
it  should  be  admitted,  however  little  it 
may  seemingly  tend  to  prove- — Harbor  r. 
Morgan,  I^ 

5.  Replevin  by  A.  against  B,  for  a  horse. 
On  the  trial,  B»  having  proved  that  the 
horse  came  into  his  possession  by  a  pur- 
chase from  one  C,  offered  to  prove  a  con- 
versation between  C.  and  himself  soon 
after  the  trade  occurred,  in  relation  thereto. 
It  was  not  shown  that  C.  was  the  agent  of 
A,  when  the  sale  to  B.  was  made.  Held, 
that  the  Court  correcUy  refused  to  admit 
the  evidence.— TraoM  v.  Barkkuret,    171 

'  6.  Where  there  are  issues  under  which  evi- 
dence to  sustain  the  finding  of  the  Circuit 
Court  would  have  been  admissible,  it  will 
be  presumed,  in  the  absence  of  a  bill  of 
exceptions  embodying  the  testimony,  that 
the  Court  had  before  it  the  evidence  ne- 
cessary to  sustain  its  finding  and  judg- 
ment.—PoUcys  et  al.  V.  Swopt,  217 

7.  Indictment  for  receiving  and  concealing 
stolen  goods.  Upon  the  trial  the  state  in- 
troduceid  one  it.  as  a  witness,  who  testified 
that  one  JB.,  C,  and  himself  stole  the 
goods,  and  that  the  defendant,  knowing 
Oiem  to  be  stolen,  rectuved  them  into  his 
possession  and  assisted  in  concealing 
them.  The  defendant,  thereupon,  proved 
by  other  witnesses,  that  A.  had  stated  out 
of  Court  that  he  had  made  the  charge  / 
against  the  defendant  with  the  hope  of  a 
pardon,  and  that  the  defendant  had  no- 
thing to  do  with  the  matter.  The  state, 
then,  to  sustain  A.*s  evidence,  offered  a 
witness  to  prove  that  A,  had  testified  be- 
fore the  grand  jury  that  found  the  indict- 
ment, to  the  same  that  he  had  sworn  at 
the  trial ;  and  the  Court,  notwithstanding 
the  defendant's  objection,  odmitted  the 
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eridence.     Held,  that  the  evidence  was 
properly  admitted.^PcrMn*  r.  The  SUte, 

839 

8.  Where  teverwl  facts  mast  be  proved  to 
maintain  the  iMue,  the  Court  must  admit 
any  legitimate  evidence,  whenever  offered, 
tending  to  estiiblish  cither  faet.^-TAe 
RuthvUU,  4^.,  Rmilroad  Companif,  v.  Mc- 
manu$,  975 

9.  If  the  party  adducing  such  evidence  does 
not  also  adduce  evidence  tending  to  estab- 
lish the  other  facts,  the  Couit  should, 
when  requested,  instruct  the  jury  to  dis- 
regard the  evidence  as  to  that  fact.    Ibid, 

10.  If  evidence  offered  constitutes  a  link  in 
the  chain  of  evidence  which  is  admissi- 
ble, it  should  be  admitted.— TAe  StaU  v. 
O'Conner,  299 

11.  When  it  becomes  material  to  ascertain 
with  what  motive  an  act  was  done,  the 
declarations  made  bj  the  party  himself 
while  doing  the  act,  and  explanatory  of 
it,  are  admitted  as  being  part  of  the  trans- 
action, and  as  serving  to  explain  its  real 
character.— iStran^e  et  al,  v.  Vonokue,  397 

19.  Action  by  husband  and  wife  for  an  as 
aault  and  battery  upon  the  wife.  Pleas — 
1.  Not  fpiilty;  9.  Son  —auk  dtmttne. 
Replication,  de  it^uria.  After  the  plain- 
tii»  had  given  evidence  tending  to  prove 
that  the  defendant  had  seised  the  wife 
and  thrown  her  down  while  she  was  at- 
temptinff  to  prevent  him  from  beating  her 
husDand,  they  asked  the  witness  whether 
the  husband  was  a  weak  man  and  afflicted 
with  disease.  Held,  that  the  evidence 
was  admissible  to  show  the  manner  and 
circumstances  of  the  assault.  Held,  also, 
that  an  excess  of  force  mi^ht  be  shown 
under  the  replication. — PhUbriek  v.  Fos- 
ter et  ux.,  449 

13.  Where  the  plaintiff  grounds  his  right  of 
action  on  a  negative  allegation,  the  estab- 
lishment of  which  is  an  essential  element 
in  his  case,  he  is  bound  to  prove  it,  though 
negative  in  its  terms. — Nuik  et  oi.  v.  Hall 
ttuL,  444 

14.  Assumpsit  against  the  maker  of  a  note. 
Plea,  the  general  issue.  The  declaration 
described  the  note  as  made  by  Ephraim  S. 
Muirhead,  and  the  plaintiff  offered  in  evi- 
dence a  note  signed  E,  S.  Muirhead. 
Held,  that  the  note  was  admissible  as  con- 
ducing to  prove  the  issue  on  the  part  of 
the  plaintiff. — Muirhead  v.  Snyder,      486 

15.  Proof  thataperson  is  acting  notoriously 
as  a  public  officer,  and  is  generally  recofr- 
nicea  as  such,  is  prima  facie  evidence  of 
his  official  character.— Stoat/av.  The  State, 

516 


16.  School  districts  being  public  corpora- 
tions, organised  under  a  public  statute, 
the  courts  will  judicially  take  notice  of 
their  organisation.  IHd. 

17.  The  admissibility  of  evidence  need  not 
be  examined,  where,  without  regard  to  it, 
the  other  evidence  fully  sustains  the  judg- 
ment.—Baal  v.  Seaton  et  al,  529 

18.  Uebt  against  a  clerk  of  the  Circuit  Court 
and  his  sureties  on  his  bond,  for  his  fail- 
ure to  account  for  the  amount  of  a  judg- 
ment in  favor  of  A,,  received  by  him.  The 
defendants  proved  payments  made  by  the 
clerk,  as  follows:  l.'That  on  October 4, 
1849,  the  clerk  deposited  100  dollars  in 
bank  to  A.'e  credit ;  9.  A  receipt  of  A,, 
indorsed  on  the  record  <if  the  iudgmeuf, 
for  175  dollars,  without  date.  Held,  that 
it  was  a  question  for  the  jury,  whether 
the  sum  deposited  in  bank  was  included 
in  the  receipt.— 7A«  StaU  v.  iAeek  et  al., 

543 

19.  Where  the  record  does  not  profess  to  set 
out  all  the  evidence,  ita  insufficiency  to 
support  the  judffment  cannot  be  assigned 
for  onor.^DuiUap  v.  Jonee,  641 

EXECUTION. 

See  Alimokt,  9,  3.  Junoimrr,  3.  Lett,  1. 
RxTuaif,  I.  SHEatrr's  Sale,  9,  5, 6.  Stat 
or  ExEOUTiON.   VxssDOa  ano  PcacHAaoi,  4. 

1.  Where  the  land  of  an  execution-defend- 
ant has,  during  his  lifetimei  been  levied 
upon  by  n.fi.fa.,  a  venditioni  exponao  may 
issue  aher  his  death,  and  the  land  may 
be  sold  thereon.— Dae  d,  Murpkjf  et  al.v, 
Hayeeetal.,  117 

9.  A/. /a.  was  issued  in  May,  1848,  levied 
on  a  wagon,  and  returned  in  June  of  that 
year,  with  an  indorsement  that  the  wagon 
was  not  sold  for  want  ef  a  buyer.  Its 
return-day,  by  the  R.  S.  1843,  was  in  Afay, 
1849.  In  March,  1849,  another>./a.,  in- 
stead  of  a  vendi,,  was  issued  or.  the  same 
judgment,  levied  on  said  wagon,  and  re- 
turned on  the  13th  of  that  month,  with  a 
like  indorsement.  Held,  that,  under  tlie 
R.  S.  1843,  thn  lien  of  the  firnt/./a.  con- 
tinued until  Afay,  1850,  and  Uie  wagon 
remained  liable  to  be  sold  on  a  newK. 
issued  before  that  time.  Held,  also,  that 
the  issuing  of  the  second  Ji.Jfd.  was  irre- 
gular, and  did  not  affect  the  right  to  is8ue 
a  oendi.  subsequently  on  the  first. — Wolfe, 
Adminiotratar,  v.  Wolfe,  955 

3.  Section  381  of  c.  40,  R.  S.  1843,  which 
provides  that.  "  upon  execution,  Uie  oflB- 
cer  may  levy  upon  any  current  eold  or 
silver  coin  or  current  bank  notes  belong- 
ing to  the  judgment-debtor/'  does  not 
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authorise  bim  to  levy  an  execution  issued 
00  a  judgment  ap^aiiist  the  debtor  upon 
eold  or  silyer  com  or  bank  notes  in  his 
nands,  collected  on  an  execution  in  favor 
of  the  debtor.— IFtnton  ei  al.  v.  The  State, 

321 

4.  The  coin  and  notes,  irhile  in  the  hands 
of  the  sheriff,  are  in  the  custody  of  the 
law,  and  do  not  belong  to  the  debtor. 

Ibid. 

5.  They  are  not  subject  to  levy  until  they 
have  come  into  the  debtor's  possession. 

Ibid. 

6.  Lands  conveyed  to  a  trustee  to  be  sold 
and  the  proceeds  accounted  for,  were, 
under  the  R.  S.  1843,  liable  to  levy  and 
sale  upon  execution  on  a  judgment  against 
the  cestui  que  trust.-^The  SttUe  Bank  et  al 
V.  Maey  et  al.,  362 

7.  If  a  sheriff,  haviD|^  levied  upon  personal 
propertv,  leaves  it  in  the  hands  of  the  exe- 
cution-defendant for  safe  keeping,  aud  the 
latter  loses  it,  or  converts  it  to  his  own 
use,  such  loss  or  conversion  is  a  sufficient 
disposition  of  the  levy  to  authorise  the 
issuing  of  another  execution. — Cooleyr. 
Harper,  454 

8.  Monejr  collected  by  a  sheriff  upon  an 
execution  in  favor  of  A.,  aud  paid  over 
by  the  sheriff  to  the  clerk  of  the  Circuit 
Court  from  which  the  execution  issued, 
is  not  subject  to  levy,  while  in  the  hands 
of  the  clerk,  upon  an  execution  issued 
against  A.^Sibert  v.  Humphries         481 

9.  The  identical  money  paid  by  the  sheriff 
to  the  clerk  in  satisfaction  of  an  execu- 
tion,  does  not,  by  such  pavroent,  vest  in 
the  ejcecutlon -plaintiff  as  his  propertv. 

10.  Bank  notes  received  by  a  justice  of  the 
peace  in  payment  of  a  judgment,  are  not, 
while  in  his  possession,  subject  to  levy 
upon  an  execution  against  the  judgment- 
plaintiff.— /fooifca  V.  York  et  al.,  636 

EXECUTORS  AKD   ADMINISTRA- 
TORS. 

See  Ai)Xixi8TaAT0R*8  Sals.  Judomkut,  11 
to  13.    Pleadino,  28  to  31,  36.    Paovis- 

SOllY   NOTK,  13. 

1.  An  administrator  is  not  authorised  by 
the  R.  S.  1843,  to  take  possesion  of  the 
real  estate  of  the  intestate,  if  the  heirs 
are  present. — Comparet  et  al.  v.  Randall, 

S5 

9.  An  order  of  the  Probate  Court  for  the 
leasing  of  real  estate  of  an  intestate  upon 
the  petition  of  the  administrator,  is  erro- 


neous, if  the  heirs  of  the  intestate,  beine 
infants,  did  not  appear  to  the  action,  and 
no  guardian  ad  Ivtem  was  appointed  to 
answer  for  them.  Ibid. 

3.  To  authorize  a  judgment  by  default  in 
the  Probate  Court  aj^inst  an  administra- 
ter,  under  the  R.  S.  1843.  he  must  have 
been  served  with  process  at  least  twenty 
days  before  the  nrst  day  of  the  term. — 
OoWer  V.  Spencer  f  78 


nCTITIOITS  SUIT. 

See  Sunxifx  Coubt,  1. 

FORaBLE  ENTRT  AND  DETAINER. 

To  sustain  an  action  for  forcible  entry  and 
detainer,  it  is  not  necessary  to  show  a 
legal  tiUe  to  the  property,  a  peaceable 
possession  when  the  wrong  was  committed 

^    being  sufficient.— SioaOf  v.  The  State,  516 

FORECLOSURE. 

See  CHAKCxay,  3,  5. 

FORFEITURE. 

See  Yxirnoa  and  PuBOBAaaa,  10. 

FORMER  CONVICTION. 

See  RxTAiLixo,  2. 

A  defendant  on  trial  for  a  misdemeanor 
may  show  in  his  defence  that  he  has  been 
tried  aud  convicted  for  the  same  offence. — 
The  State  y.  O'Conner,  299 

FRAUD. 
5m  Estoppel,  1.    FaAUDULncr  Convxtaitox. 

PaOMXSSOBT   NOTX,  5.     VxNDOa  AND  PuK- 
OHASXE,  8,  9. 

1.  Money  obtained  by  fraud  m^  be  recov- 
ered back  in  assumpsit. — Keynolde  v. 
Roeheeter,  43 

2.  In  an  action  to  recover  back  mtmey  ob- 
tained by  fraud,  proof  that  the  defendant 
obtained  a  part  of  the  money  for  the  use 
of  a  third  and  innocent  person,  is  no  de- 
fence against  the  recovery  of  that  part. 

Ibid. 

FRAUDS,  STATUTE  OF 
See  Statdtx  op  Fbavdc. 
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FRAUDULENT  CONVEYANCE.        , 

8$€  SrsoiPio  PsErouuNOB.  | 

1.  A  ▼oluntarj  convejance  of  lands  made 
bj  father  to  son,  to  prefrent  their  being  1 
subjected  to  the  pavmeot  of  his  debts —  I 
whether  he  is  indebted  as  principal  or  > 
saretr — mar  be  set  aside  bj  his  creditors,  , 
and  the  land  may  be  subjected  to  the  pay-  ' 
ment  of  their  debts.— £at0  el  al,  t.  SmUk  \ 
€t  ul.,  56  I 

9.  But  the  creditors  will  not  be  allowed  to  | 
set  aside  the  conTevance,  until  they  have 
exhausted    the   otner   property   of   the  I 
grantor.  Ihid, 

3.  A.  held  land  by  title-bond  and  had  paid  I 
the  purchase- money,  and  being  sued  at , 
law  ror  a  debt,  in  order  to  prevent  the 
land  from  being  sold  for  the  payment  of 
the  judgment,  caused  it  to  be  conveyed, 
without  consideration,  during  the  pen- 
dency of  the  suit,  to  B,,  his  son,  who, 
before  judgment,  conveyed  it  to  C.  Judg- 
ment was  afterward  rendered  against  A. 
for  the  debt.  B.  and  C.  both  received  the 
conveyance  with  a  knowledge  of  the 
suit,  and  to  prevent  a  sale  of  the  land  to 
satisfy  the  judgment;  and  A,  still  re- 
mained in  possession  of  the  land.  Held, 
that  the  land  was  liable  in  equity  for  the 
judgment.— Offnma  t. 


la  not  supported  by  evidence  establishing 
that  A.  and  another  jointly  lost,  d^c. — 
Jaekmn  r.  The  State,  660 

GEANT. 

Set  YDrooB  ahb  PuBCHiksnt,  6. 

GROWING  CROPS. 

See  Salb,  1. 

H. 

HIGHWAY. 


payment  of   the 
Keddin^n  et  oL, 
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4.  Whether  a  deed  made  upon  araluable 
consideration  is  fraudulent  or  not,  is, 
under  the  R.  S.  1843,  a  question  of  fact 
and  not  of  law.— /fu66f  v.  Bancroft  etal., 

388 

5.  A  debtor  in  embarrassed  circumstances 
and  capable  of  contracting,  may  sell  his 
property,  for  the  purpose  of  discharging 
Lis  debts,  for  such  consideration  as  he 
may  choose,  and  if  there  be  nothing  ille- 
gal in  the  transaction,  it  will  stand  as 
against  his  creditors.  JUd. 


GAMING. 

See  Indictmkxt,  9, 3. 

1.'  A  person  who  has  lost  money,  or  a  vala- 
able  thing,  hv  betting  upon  a  horse-race, 
may  recover  oack  the  money,  or  the  value 
of  such  thing,  under  the  k.  8. 1843,  by 
an  action  of  debt,  if  prosecuted  within  six 
months  after  the  loss. — lAtUe  v.  Brannen- 
harpk,  35 

9.  A  charge  in  an  information  for  gaming, 
that  A,  Tost,  ^.,  upon  a  game  at  cards, 


See  SuPEBVisoa. 

HORSERACE.       x 

See  EviDENCK,  1.    GAinirG,  1. 

HUSBAND  AND  WIFE. 

See  Uammiaqe,    Ysndqb  axo  Puechasss,  5. 

IMPRISONMENT  FOR  DEBT. 

1.  Imprisonment  for  debt  is  abolished  in 
this  state,  except  in  cases  of  fraud.— IFea- 
doifer  et  al,  y.  Tucker,  381 

9.  Under  the  R.  S.  1843,  a  ca,  as.  only  issued 
where  it  appeared  affirmatively  by  the 
finding  of  the  Court  or  jury  that  tne  debtor 
j      had  money  or  property  which  he  fraudu- 
lently concealed  or  refused  to  give  up. 

Ibid. 

3.  The  policy  of  the  law  allowing  the  tm- 

\      prisonment  of  debtors  being,  in  this  state, 

!      to  prevent  A*aud,  it  should  receive  s  strict 

I      construction  as  to  the  debtor  and  a  liberal 

one  as  to  the  creditor.  Jbid, 

:  4.  The  R.  S.  1843  provide  for  that  rule  of 
construction.  Itid, 

5.  There  are  but  two  cases,  under  the  R.  S. 
1843,  in  which  a  magistrate  can  discharge 
an  insolvent:  1.  Where  a  person  taken  on 
a  68.  sa.  is  in  tke  kande  of  the  officer  mak- 
ing the  arrest;  2.  Where  the  person  is 
actually  imprisoned  in  jail  on  such  arrest. 

Ibid. 

6.  After  a  debtor  has  given  a  bond  for  the 
prison  limits,  he  is  no  longer  in  the  hands 
of  the  officer,  and  the  latter  has  no  control 
oyer  him.  Jbid, 

7.  A  discharge  by  a  magistrate  of  a  person 
who  has  given  bond  fof  the  prison  limits, 
is,  under  the  R.  8.  1843,  unauthorized 
and  void.  Ibid. 
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8.  The  actual  impriBOnment  in  jail  spoken 
of  in  the  R.  S.  1843,  means  confinement 
in  the  jail  of  the  county,  properly  so 
called »  as  distinffuished  from  the  "  prison 
limiu."  Jfrid, 

I. 

INADEQUAOT  OF  PRICE. 

See  MoaTQAGB,  4.    Shxuff's  Sals,  3, 4. 

The  opinion  of  the  legislature,  repeatedly 
expressed  through  the  appraisement  laws, 
is  not  without  its  uses  to  our  own  Courts, 
in  aiding  them  to  come  to  correct  conclu- 
sions as  to  what  shall  be  deemed  adequa- 
cy or  inadequacy  of  price. — Benton  ▼. 
Shreete  a  al„  66 

INDICTMENT. 

See  CoMFLAXiiT.     Costs,  6.     Infouiation. 
SenuFr,  8. 

1.  An  indictment  against  a  licensed  grocer, 
founded  on  sec.  95,  ch.  53,  R.  8.  1843,  for 
Tending  spirituous  liquor  to  a  minor, 
alleged  that  the  liquor  was  sold  to  the 
minor  "without  the  consent  of  his  parent/' 
omitting  the  words  "  or  guardian.  Held, 
that  a  motion  to  quash  for  this  omission 
was  improperly  sustained. — The  State  t. 
Shoemaker,  100 

S.  A  count  in  an  indictment  founded  on  s. 
100,  c.  53,  R.  8.  1843,  alleged  that  the 
defendant "  did  then  and  there  suffer  his 
house,  building,  room,  arbor,  booth,  shed 
and  tenement,  to  be  used  and  occupied 
for  ffaming."  Held,  that  the  count  was 
not  liable  to  objection  for  duplicity. — The 
StaU  r.  Aieop,  141 

3.  It  was  alleged  in  the  second  count  that 
the  defendant,  "at  and  in  the  county 
aforesaid,  did  then  and  there  knowingly 
keep,  and  suffer  his  house."  Ac,  "  to  be 
used,"  Ac.  The  venue,  Posey  county, 
had  been  distinctly  stated  in  the  intro- 
duction to  the  indictment.  Held,  that  it 
anffioiently  appeared  in  both  counts,  that 
the  house,  Ac,  were  situate  in  that  county. 

Ihid. 

4.  Motion  to  quash  an  indictment  The 
clerk  recited  in  the  record  the  impannel- 
ing  of  the  errand  ,ury,  their  names,  and 
that  one  of  them  was  afterwards  dis- 
chaiged  and  another  sworn  and  aent  to 
the  grand-jurjr  room  in  his  stead.  Held, 
that  even  admitting  that  the  matter  recited 
by  the  clerk  was  properly  before  the  Su- 
preme Court  as  a  part  of  the  record,  the 


motion  should  hsTe  been  orermled. — The 
State  T.  Win^aU,  193 

5.  An  indictment  for  recelring  usurious 
interest  upon  a  note,  did  not  allege  the 
place  where  the  note  was  made.  HSd,  on 
motion  to  quash,  that  the  omission  was 
fatal.— rAf  :itaU  y.  WiUiame,  334 

6.  Where  any  positive  fact  is  averred  in  an 
indictment,  it  should  be  stated  to  have 
been  done  "then  and  there,"  after  the 
county  has  been  clearly  expressed  in  the 
body  of  the  indictment;  and  the  allega- 
tion of  time  and  place,  "  then  and  there," 
should  be  repeated  to  every  material  fact 
which  is  issuable  and  triable.  Jbid. 

7.  An  indictment  for  selling;  spirituous 
liquor  by  retail,  without  license,  which 
omits  to  state  a  price  for  which  the  liquor 
was  sold,  is  bad  on  motion  to  quash. — 
Divine  v.  The  StaU,  340 

8.  After  verdict  against  a  defendant  in- 
dicted for  retailing  spirituous  liquor  with- 
out license,  a  motion  for  a  new  trial  will 
not  be  granted  because  the  price  for 
which  the  liquor  was  sold  was  omitted  in 
the  indictment.— //are  v.  The  State,    241 

9.  It  is  not  clear  that  a  motion  in  arrest  of 
judgment  would  be  sustained  for  that 
omission.  Jhid. 

10.  The  motion  for  a  new  trial  does  not  ^ 
to  the  indictment.  Ibtd. 

11.  In  the  absence  of  any  other  specified 
cause,  it  is  directed  to  the  sufficiencv  of 
the  evidence.  ihid, 

12.  An  indictment  charging  the  defendant 
with  receiving  and  concealing  stolen 
goods,  is  not  bad  for  duplicity. — Keefer  v. 
The  State,  246 

13.  A  defendant  may  be  charged  in  one 
count  of  an  indictment  with  stealing  and 
in  another  with  receiving  stolen  goods. 

/6trf, 

14.  A  formal  statement  that  an  indictment 
was  found  by  the  authority  of  the  state, 
ia  not  necessary,  if  it  appear  from  the 
record  that  the  prosecution  was  in  the 
name  of  the  state.— CHi<s  v.  The  State, 

385 

15.  An  indictment  for  retailing  spirituous 
liquor  charged  that  the  defendant  unlaw- 
fully bartered  and  sold,  dbc,  one  pint  of 
spirituous  liquor,  but  did  not  state,  in 
terms,  that  Uie  quantity  sold  was  less 
than  a  quart.  Held,  that  the  charge  was 
BumcwnU—WiUard  v.  The  StaU,         407 

16.  Indictment  against  a  justice  of  the 
peace,  under  s.  83,  c.  53,  R.  8. 1843,  for 
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an  improper  refuul  to  gruit  a  change  of 
venue  and  the  rendition  afterwards  of  a 
judgment  against  the  defendant  without 
his  consent.  The  indictment  charged 
that  the  defendant  rendered  the  judgement 
corruptly,  bat  did  not  state  that  he  Icnew 
his  decision  to  be  in  violation  of  law. 
Held,  that  even  if  an  indictment  would 
lie  for  the  acts  charged,  the  indictment  in 
question  was  bad.— rA«  State  ▼.  Roee, 

541 

17.  An  indictment  for  a  riot,  after  describ- 
ing the  time  and  place  of  the  commission 
of  the  offence  presented,  charged  that  A. 
B„  C.  D„  and  E,  F.  riotously,  routouslj 
and  unlawfully  gathered  and  assembled 
together,  and  then  and  there  did  riotously, 
Ac,  make  a  flpreat  noise,  tumult  and  dis- 
turbance, to  the  terror  of  the  citizens,  ^c, 
contrary,  Ac,  Held,  that  the  words  were 
sufficiently  descriptive  of  a  rioL-^The 
State  ▼.  Voehall  et  al.,  589 

18.  The  day  and  year  when  an  offence  is 
charged  in  an  indictment  to  have  been 
committed,  should  be  expressed  in  the 
indictment  at  full  lengtA,  and  not  in 
figures.  Ibid, 

19.  In  an  indictment  for  an  affray,  it  is 
sufficient  to  allege  the  county  where  the 
offence  was  committed,  without  ijpecify- 
ing  the  township. — The  State  v.  Warner, 

604 

SO.  An  indictment  was  as  follows:  State  of 
Indiana,  Delaware  county,  ss.  In  the 
Delaware  Oircuit  Court,  September  Term, 
1851.  The  Orand  Jurors  for  the  State  of 
Indiana  upon  their  oath  present,  Ac 
Held,  that  it  sufficiently  appeared  that 
the  grand  jury  sworn  and  impanneled  at 
that  term  in  Delaware  county,  was  meant. 
-—The  State  v.  Ki^er,  621 

INDORSEMENT. 

See  AssiONMBNT.     PaoMissoaT  Notk,  1  to  3, 
6, 14, 17  to  25,  31. 

INFAMY. 

See  Gediixal  Law,  3. 

INFORMATION. 

See  QAiuKa.    IsvictMSstt, 

1.  An  information  for  retailing  spirituous 
liquor  without  license,  was  founded  upon 
an  affidavit  alleging  that  the  defendant 
did,  on,  Ac,  at,  Ac,  unlawfully  keep  a 
certain  house  wherein  spirituous  liquors 
were  sold,  directly  and  indirectly,  with- 
out license,  in  a  less  quantity  tLan  one 


ffallon;  and  had,  by  kiracelf  sad  Ur- 
keeper,  suffered  the  same  to  be  drtck  ii 
andTabout  said  house  and  premiies,  asd 
sold  the*  same  to  iL  B.,  to-wit,  <me  drmk, 
Ac.  Held,  that  the  affidavit  did  not  sap- 
port  the  information.— rA«  SteU  ▼.  Lsd- 
Hand,  S'S 

2.  An  informatioQ  for  retailing  ■pintoDos 
liquor  without  license,  contained  no  tter- 
ment  of  the  price  for  which  the  li^aor  vu 
sold.  Hda,  that  the  iDformsuon  vu 
defective.  /W. 

3.  An  informaUoD,  under  the  R.  S.  i^3(2. 
must  contain  all  the  subetsntiil  reqaisii^s 
of  an  indictment  at  common  iKW.—Tk 
State  V.  Mike,  ^^^ 

4.  An  information  for  retailing  sfuritDoos 
liquor  which  does  not  alle^  a  jprice  for 
which  the  liquor  was  sold,  is  bed.  im. 


5.  The  law  in  relation  to  ezeeptioas  is  t 
statute  is,  that  if  the  ezceptjoo  be  con- 
tained in  a  subsequent  clause  or  ststvte, 
it  is  matter  of  defence,  and  need  noi  be 
negatived  in  the  informatioii;  bot  if  it 
be  closely  connected  with  the  eoactiDj 
clause,  or  if  it  be  in  the  same  danse  d 
the  act  which  creates  an  offence,  it  is 
necessary  to  show  by  negative  sTennent 
that  the  defendant  is  not  wiUiin  the  ex- 
ception.—Bnctton  T.  The  State,         »i 

6.  An  information  under  the  fint  team 
of  the  liquor  act  of  1853,  for  retsilinj 
spirituous  liquor  without  h'oeofle,  did  sot 
aver  that  the  liquor  was  not  ^^ 
sacramental,  mecnianical,  chemical,  medi- 
cinal, or  culinary  purposes.  Bdd^  mi 
the  informaiion  was  bsd  on  ■^^"[f 
quash.  ^"•' 

7.  An  information  for  retailing  tpirituooj 
liquor  should  state  the  price  for  vhij 
the  liquor  was  sold.  ^"^ 

8.  An  information  for  retailing  inderie 
liquor  act  of  1853,  sUted  thai  the  defffld- 
ant  sold  less  than  a  gallon,  ^*^^5JlSt 
wise  specifying  the  quantity  Bdd*  u»» 
the  infonnation  was  bad,  on  »^^°Jf 
quash.  *^^ 

9.  The  defendant  was  convicted  for  retail- 
ing, under  the  iSrst  section  of  the  Ji?'""' 
act  of  1853,  neither  the  affidant  Dor  tM 
information  alleging  that  the  liquor  ▼» 
sold  for  mechanical,  medicinal;  or  enljot' 
TV,  Ac,  purposes.  That  aectioa  provides 
that  no  person  shall  reiaU  «pin«">H* 
liquors,  except  for  sacramental,  mewajw- 
csl,  chemical,  medicinal, or  eiilin*^  P°r 
poses,  without  filing  with  the  auditor  ws 
bond,  ^.    Held,  that  the  cooWetioD  vtf 


wrong.— Brattoia  v.  rie  StaU, 


m 


INDEX. 


070 


10.  An  ioformation  uuder  the  liquor  act  of 
1853  which  does  not  allege  that  the  liquor 
was  nut  sold  fur  sacramental,  mechanical,  ^ 
chemical,  medicinal  or  culinary  purposes, 
is  bad,  on  motion  to  quash.-— i>fiioii  v. 
rhM  StaU,  603 

INJUNCTION. 

See  CEBTinoATE  Foa  Oanal  Land,  3.  Oban- 
csaT,  4,  8. 

1.  The  only  mode  of  bringing  before  the 
Supreme  Court  the  order  or  decree  of  an 
inferior  Court  granting  or  dissoWing  an 
injunction  is,  by  the  R.  S.  1843,  by  appeal . 
^Bradley  y.  Bear $9  e<  aL,  186 

2.  Bill  to  enjoin  the  sheriff  from  leyying  up- 
on and  selling  certain  land  because  it 
was  not  the  property  of  the  judgment- 
defendant  but  that  of  third  persons.  Held, 
that  the  penalty  and  condition  of  the  bond 
were  to  be  regulated  by  s.  133,  c.  46,  R.  S. 
1843.— rA«  StaU  Bank  et  al.  y.  Maey  et 
al.,  362 

3.  Where  the  substantial  matters  alleged  in 
a  bill  for  an  injunction  are  positiyely  de- 
nied by  the  answer,  the  injunction  should 
be  dissoWed.— "CsM  y.  Chreen,  536. 


INSOLVENT. 

See  IxFBiaoNicBMT  Foa  Debt. 

INSTRUCTIONS. 

1 .  A  witness  for  the  defei dant  hayinff  testi- 
fied at  the  trial  to  the  general  bad  char- 
acter of  a  witness  for  the  plaintiff  for  truth 
and  yeracity,  the  latter,  at  the  rising  of 
the  Court,  assailed  and  beat  him  therefor. 
The  counsel  for  the  plaintiff  was  permit- 
ted to  argue  that  the  fact  of  such  beating 
was  an  eyidence  of  the  credibility  of  the 
assailant.  The  Court  instructed  the  jury, 
in  effect,  that  what  had  been  said  by  the 
plaintiff's  counsel  as  to  said  attack  was  not 
m  eyidence,  but  was  a  matter  of  public 
notoriety,  though  not  a  matter  properly 
before  the  jury ;  but  that,  in  the  opinion 
of  the  Court,  a  man  who  had  the  courage 
and  wiU  thus  to  meet  a  charge,  was  usu- 
ally one  who  had  such  a  sense  of  honor 
that  he  would  not  ^lace  himself  in  a  po- 
sition where  a  charge  could  be  justlj  made, 
<bc.  Held,  that  the  instruction  was  imperti- 
nent, and  pernicious  in  its  tendency,  and 
ought  not  to  haye  been  giycn.— Tr aow  y. 
Barkhuret,  171 

3.  A  judgment  will  not  be  reyersed  because 
-  an  erroneous  instruction  was  ffiyen  to  the 
jury,  where  the  eyidence  would  not  haye 


supported  a  yerdict  for  the  party  com- 
plaininff  of  the  instruction.— -ContoeJ/  y. 
feinm,  209 

3.  "Where  the  yerdict  is  fully  sustained  by 
the  eyidence,  it  will  not  be  set  aside  be- 
cause an  erroneous  instruction  was  giyen 
to  the  jury .— /Sobers  y.  Maxwell,  243 

4.  Where  the  eyidence  is  not  set  out  in  the 
record,  it  will  be  presumed  that  the  in- 
structions giyen  to  the  jury  were  pertinent 
and  applicable  to  the  casc^Hanif  et  ah 
T.  Taylor,  409 

5.  Where  the  yerdict  and  judgment  are  fully 
supported  by  the  eyidence,  it  is  immate- 
rial what  instructions  the  Court  gaye  to 
the  jury. — Muirhead  y.  Snyder,  486 

6.  Where  the  eyidence  fully  supports  the 
yerdict,  the  judgment  will  not  be  reyersed 
on  account  of  an  instruction  giyen  to  the 
jury  which  was  not  strictly  correct.— C^i/- 
ton  y.  Skannon,  498 

7.  Where  the  eyidence  is  not  set  out  in  the 
record,  and  the  instructions  giyen  were 
correct,  if  a  state  of  proof  existed  to  which 
they  were  applicable,  they  will  be  pre- 
sumed to  haye  been  pertinent. — Dotoney 
y.  Day,  531 

8.  Where  the  yerdict  is  in  accordance  with 
the  eyidence,  it  is  immaterial  what  in- 
structions were  given  or  refused. — WaUon 
y.  Allen,  537 

9.  A  party  excepting  under  s.  3QS,  p.  112, 
yol.  2,  R.  S.  1852,  to  the  refusal  of  the 
Court  to  giye  instructions  asked,  must, 
by  himself  or  his  attorney,  sign  the  mem- 
orandum "  refused  and  excepted  to  "  writ- 
ten at  the  close  of  each  of  such  instruc- 
tions.—Lei^^  y.  The  Stale,  580 

10.  Section  325,  p.  112,  yol.  2,  R.  S.  1852, 
applies  only  to  ciyil  cases.  Ibid. 

11.  Exceptions  to  instructions  must,  under 
the  practice  prior  to  the  R.  8.  1852,  haye 
been  taken  at  the  time  they  were  giyen, 
or  they  were  unayailable.  Ikid, 

INSURANCE. 
See  Wmrsas,  8. 

INTERNAL  IMPROVEMENTS. 
See    BcanxN  of   Pxoof,  1.     Contxact,  1. 

LlHITATI02t6,  StaTTTTK  OF,  1to4.   ReMXDT, 

1,2.    Statutxs,  16. 

1.  A  men^ber  of  the  board  of  public  works 
could  not,  under  the  internal  improyement 
act  of  1836,  approye  or  disapprove  of  a 
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contractor's  work.— TAe  State  t.  McOin- 
^Vf  7 

2.  The  internal  improvement  act  of  1836, 
except  so  far  as  it  conflicts  with  the  acts 
transferring  the  various  public  works,  has 
not  been  repealed;  and  the  Supreme 
Court  has  constantly  regarded  it  as  enter  ■ 
ing  into  and  forming  a  part  of  the  vari- 
ous acts  conveying  aw  ay,  for  construction, 
the  public  works,  so  far  as  consistent  with 
those  acU.— iVuttrt  fl^  v.  The  WhiU  Wa- 
ter, 4>e.,  Canal  Company,  431 


JUDGMENT. 
8u  ExicvTOBs  AND  AnicnriTHATOBS.  Feaudu- 

LENT  CONVETAWE,  3.      PARTIES,   1.      PhaC- 

TiCE,  2.    Repleviit  Bail,  1  to  4.   Stat  of 
EzECUTioir,  1. 

!•  ^.purchased  <rf  B.  a  tract  of  land  in 
Noble  county,  received  a  deed,  and  simul- 
taneously  executed  to  B.  a  mortgage  to 
secure  an  unpaid  balance  of  the  purchase- 
money.  When  A,  received  the  deed  there 
was  a  judgment  against  him  in  the  Noble 
Circuit  Court  in  favor  of  one  C.  A.  after- 
ward sold  the  land  to  one  D.,  who  assumed 
the  payment  of  the  mortgage  as  a  part  of 
the  consideration,  and  paid  the  rest  of  the 
purchase-money.  Held,  that  the  lien  of 
the  judgment  attached  subject  to  the  lien 
of  B.'e  moi-tgage.  Held,  also,  that  D.,  by 
paying  the  mortgage  to  B.,  became  sub- 
stituted as  against  C.  in  the  place  of  B., 
and  entitled  to  all  his  rights  and  equities! 
— Peei  V.  Beer9,  4^ 

S.  Judgments  against  A.  and  B.  in  the  Cir- 
cuit Court.  The  judfrments  having  be- 
come dormant,  a  $cireficia$  was  issued  on 
each  of  them,  and  served  on  B.,  the  sur- 
rivor,  and  there  was  a  judgment  of  revi- 
vor. That  in  the  first  case  was  as  follows: 
"  On  motion,  it  is  ordered  that  the  judg- 
ment heretofore  rendered  in  this  case,  be 
revived  against  B.  as  administrator  of  il., 
and  against  B.  (the  former  judgment  hav- 
ing been  rendered  against  B.  and  A.)  and 
the  defendant  in  mercy,"  Ac.  The  judg- 
ment of  revivor  in  ihe  second  case,  was 
as  follows:  **  The  parties  appeared,  and, 
on  motion,  the  same  orders/^  Held,  that 
the  judgments  of  revivor,  though  inform- 
al, were  not  void.— Lav  et  al.  t.  Smith  et 
^>  56 

J.  The  issuing  of  an  alias  Ji.fa.  while  the 
levy  under  the  first  is  undisposed  of,  can- 
not affect  the  lien  of  tlie  judgment— jDo«  rf. 
Murphy  et  al  v.  Hayee  ettZ,  117 


i.  S.,  by  F.,hi8attomeT,  doringthetena^ 
the  Circuit  Court,  filed  a  declinuioG  iS 
assumpsit,  setting  forth  as  the  foowiaiioc 
of  the  action,  two  promissory  oottt  (^x^ 
cuted  by  H.,  one  of  which  vss  not  1^3 
due,  and  would  not  be  for  six  ooods 
thereafter.  V.  also  filed  a  warrut  of  H. 
to  confess  judffinent  on  the  ntit(%  Tlte 
warrant  was  directed  to  F^aothoriioj- 
him,  in  the  naual  form,  to  confess  jod^ 
ment,  Ac,  The  record  shoved  litat  tije 
execution  of  the  warrant  was  dolj  proved 
to  the  satisfaction  of  the  Court ;  the  i-t- 
laration  and  warrant  appesred  tbercin  ti 
full  length  ;  and  immediatelj  thereafkr. 
without  any  intervening  matter, tiwreconi 
proceeded  thus:  "  And  the  said  defttl 
ant  now  here  waives  the  issue  and  fenict 
of  process  herein,  and  says  that  he  cidqoc 

famsay  the  plaintiflf's  action,  nor  bat  tiiat 
e  hatn  sustained  damages  bv  leasoo  a{ 
the  non-performance  in  said  decUniK^ 
mentioned,  in  the  sum  of,"  Ac,  beiog  tk 
amount  of  both  notes.  Judgraest  accor- 
dingly for  thst  sum.  The  decl&ntioB  al- 
leged a  promise  to  pay,  iu  the  usoal  funs. 
according  to  the  tenor  and  efeeteftkt  Mtet. 
Heldf  that  the  judgment  was  not  entefc<l 
bv  virtue  of  the  warrant  of  sKomej. 
Held,  also,  that  if  the  confession  were  sap- 
posed  to  be  a  personal  one,  a  jodgni€ni  for 
the  amount  of  both  notes,  would,  unde 
the  declaration,  have  been  unauihorized. 
Held,  also,  that  the  atmctuie  of  the  record 
precluded  the  idea  that  V.,  or  anj  oiber 
attorney,  appeared  for  H,  i7eU,  also,  that 
the  terms  used,  "  the  defendant  now  here 
waives,"  dbc,  taken  in  connection  viii 
the  context  and  the  circumstances,  do  oot 
authoriae  the  condusion  that  H.  appeared 
in  open  Court  and  confesMdthejad^fat. 
^Harrie  v.  Stanton,  130 

5.  The  fact  that  the  prosecuting  attoraej 
has  refused  to  enter  a  nolle proeeqeiMgufOi 
a  person  indicted  for  burglary  vbo  hu 
given  testimony  which  led  to  the  conrk- 
tion  of  an  accomplice  under  a  ptwam  of 
favor  upon  the  disclosure  of  the  vhole 
truth,  cannot  affect  the  judgment  agaiast 
such  convicted  accomplice.— />se«9  ^• 
The  State,  1» 

6.  A  judgment  against  a  defendant  np<n 
a  warrant  of  attorney  will  be  held  to  be 
erroneous,  unless  the  record  shovs  ihat 
he  appeared  to  the  action  in  persra  or  bj 
attorney,  or  process  was  served  upon  bin, 
or  he  was  notified  in  some  mode  pre- 
scribed by  law.— OMRley  v.  Tretf  d 
al..  It! 

7.  The  provisions  of  s.  339,  c,  40.  R.  S.  1S43, 
are  applicable  only  where  there  ia  so  ac- 
tion pending  a^aiuMt  the  defendant,  and 
he  appears  at  the  time  when  he  oflen  and 
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eoDsents  in  writing  tliatjiidgiiieiit  may  be 
entered  against  liim.  Ibid, 

8.  The  ezjftenee  and  terms  of  a  j advent 
must  be  entablished  by  the  prodnction  of 
the  record.— Zaney  ▼.  Loaey  et  al,,        149 

9.  A  judgment  hj  nU  dicit,  where  pleas  re* 
main  undisposed  of,  is  erroueous.-^FouR^ 
€taLy.  The  SUUe  Bank,  301 

10.  A.  obtained  judgment  asainst  B.  before 
a  justice  of  the  peace,  and  filed  transcripts 
in  the  clerk's  office  and  had  them  recorded, 
to  bind  B.*9  land.  Before  he  had  procured 
an  order  for  an  execution,  B.'9  'land  was 
advertised  for  sale  on  an  execution  issued 
upon  an  older  judgment.  To  prevent  the 
sale,  in  order  to  procure  an  assignment  of 
such  older  judgment,  A.  was  advised  bj 
his  attorney,  who  was  also  the  attorney  of 
the  ezecutioD-plaintiff,  to  put  in  the  sher- 
iff's hands  a  sum  sufficient  to  satisfy  the 
execution,  whereupon  he,  the  attorney, 
would  order  a  postponement  of  the  sale 
to  allow  A.  time  to  procure  the  assign- 
ment. B.  accordingly  paid  that  sum  to 
the  sheriff,  he  and  the  attorney  stating  to 
the  sheriff  that  the  money  was  not  paid 
in  satisfaction  of  the  judgment,  but  merely 
to  prevent  a  sale  of  the  land  in  order  to 
^ive  A.  the  control  of  the  execution  and 
judgment.  Heldp  that  the  handing  of  the 
money  to  the  sheriff  did  not  operate  to  sat- 
isfy the  judgment— S/raa^  etal.r.  Don- 


11.  A  judgment  against  an  administrator, 
as  such,  to  be  paid  out  of  tJie  estate  of 
the  deceased,  is  not  substantially,  but 
merely  nominally,  a  judgment  against 
him:  it  is  a  judgment  against  th^  estate 
upon  which  ne  administers,  and  is  never 
to  be  paid  unless  the  estate  is  able  to  pay 
it^r-E^bert  v.  The  StaU,  399 

19.  Such  a  judgment  was  not,  by  the  R.  S. 
1843,  repleviable.  Ibid, 

13.  A  person,  by  aoknowled^ng  himself  a 
replevin  bail  upon  such  a  ludgment,  did 
not,  under  the  K.  S.  1843,  oecome  liable 
for  the  debt.  Ihid. 

14.  In  an  action  by  an  administrator  to  re- 
cover a  debt  due  to  the  intestate,  the  dec- 
laration concluded,  "to  thedama^  of  the 
plaintiff,  administrator  as  aforesaid,"  Ac. 
If  o  objection  was  made  to  the  declaration 
ia  the  Circuit  Court,  the  counts  showed 
plainly  enough  that  the  plaintiff  was  suing 
as  administrator,  and  the  judgment  was 
rendered  in  the  proper  form.  Hdd,  that 
the  judgment  ought  not  to  be  disturbed.— 
Durham  y.  Hudton,  501 

Vol.  IV.— CM). 


15.  A  judgment,  where  the  case  is  tried  by 
the  Court,  can  be  set  aside  only  on  the 
same  preponderance  of  evidence  that 
would  invalidate  a  verdict.— i>Kii/eji  y. 
Jenef,  641 

JITRISDIOTION'. 

See  ADMiNiSTEAToa's  Sals,  1  to  4.  Commok 
Plkab,  Couar  op.  Plxadikg,  3.  Spsciric 
PxaFOBicAifCB,  3.    SuFaEMX  CovnT,  1,  4. 

Under  ss.  148, 1.S0  and  157  of  c.  47  of  the  R.  8. 
1843,  the  Circuit  Court  had  no  jurisdiction 
in  a  proceeding  by  eeirefaeiae  on  a  justice's 
transcript  •  to  bind  real  estate,  where  the 
transcript  was  not  filed  in  the  clerk's  of- 
fice within  two  years  from  the  rendition 
of  the  justice's  iudgment,  or  the  return  of 
the  execution  tnat  no  property  could  be 
found,  Ac.^'-Oun^t  v.  DiU,  545 

JURY. 

See  SvinENOi,  18. 

1.  A  person  who  has  formed  an  opinion  on 
the  merits  of  a  cause  from  information 
derived  from  conversation  with  the  wit- 
nesses, is  incompetent  to  sit  upon  the  \u- 
tj.-^Ooodwinr.Blaehie^eial.,   '         438 

3.  The  defendant,  against  whom  a  verdict 
was  rendered,  was  present  in  person  and 
by  counsel,  at  the  impanneling  of  the  ju- 
ry and  at  the  trial,  and  upon  a  motion 
made  by  him  to  set  aside  the  verdict  and 
grant  a  new  trial,  no  objection  was  made 
to  the  cause  havine  been  tried  by  an  im- 
proper number  of  jurors.  Held,  that  he 
could  not,  therefore,  object,  on  error,  that 
the  cause  was  tried  by  eleven  instead  of 
twelve  jurors.— DurAam  v.  Hudeon,    501 

3.  In  a  civil  case,  the  objection  that  a  canae 
was  tried  by  less  than  a  competent  num- 
ber of  jurors,  will  be  held  to  be  waived, 
as  against  the  party  who  consented  there- 
to. Ibid. 

4.  The  record  of  a  cause  stated  that  the  ju- 
ry that  triefl  it  was  ccmiposed  of  twelve 
persons,  but  in  enumerating  the  names, 
upon  the  assumption  that  each  juror's 
christian  name  was  intended  to  be  prefixed, 
only  eleven  were  mentioned.  Held,  that 
the  presumption  still  was  that  the  jury  was 
composed  of  twelve  persons.  Ibid, 

JU8TICB  OF  THE  PBAOS. 

See  ApraAL.  CoefB,l.  Sxkcution,  10.  IiAitn- 
ix«D  A!rn  Tbmamt,  1.  PtxADiiro,  3,  4, 13, 
13.  PaoMisiOEY  NoTi,  9.  RaooamsAKOx. 
RxFLBviM  Bail.  Soieb  FAOiAa. 
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1.  When  a  statnte  confers  a  new  power  on  a  I 
juMtice  of  the  peace,  he  mnst  proceed  in  > 
the  mode  prencribed  by  the  statute. — Bar- 
yi8  r.  TKe  State,  1S6  ■ 

3.  An  act  of  1849  conferred  apcvn  justices  i 
of  the  peace  in  certain  counties,  ezclnAive  ' 
jurisdiction  over  certain  offences,  and  en-  { 
acted  that  thej  should*  "  on  complaint . 
under  oath,  or  on  view,  take  jurisdiction 
of  all  such  offences."    Held,  tnat  the  jus-  ■ 
tice  could  not  render  a  judgment  against 
an  offender,  upon  confession  of  any  such 
offence,  except  on  such  complaint  or  on 
view.  Ibid. 

3.  To  an  action  on  the  official  bond  of  a  jus 
tice  of  the  peace  for  his  refusal  to  pay 
over  to  a  judgment- plaintiff  bank  notes 
received  by  him  in  payment  of  the  judg- 
ment, it  is  no  answer  that  the  notes  were  , 
taken,  while  in  his  possession,  upon  an 
execution  against  the  plaiotiff.— /fooJbt  v. 
Forib  et  aL,  636 

4.  Suits  upon  the  official  bond  of  a  justice 
of  the  peace  were  required  by  the  K.  S. 
1S43  to  be  brought  in  the  name  of  the  state, 
for  the  use,  or  upon  the  relation  of  the 
party  interested.  Ibid. 


situate  on  the  premises  teased.— Jfo^ysrf 
▼.  Chester,  134 

3.  When  a  lease  is  made  to  have  and  to 
hold  at  the  will  of  the  lessor,  the  law  im- 
plies it  to  be  at  the  will  of  the  lessee  also, 
and  vice  versa. — Doe  d.  Pidgeon  y.  Rich- 
ards, 374 

3.  The  lessor  may  determine  the  lease  by 
notice  to  quit.  Ibid. 

LANI>-OFFICE    CERTIFICATE     OF 
PURCHASE. 


L. 

LACHES. 

See  Pftomasoar  Note,  5,  35, 36. 

LANDLORD  AND  TENANT. 

See  Statute  op  Fsauds,  3,  3. 

i.  A.,  by  agreement  in  writing,  leased  to  B. 
a  field  to  be  tilled  in  corn,  containing 
abo  it  thirty  acres,  for  one  year  from 
March  1,  1849;  and  0.,  for  the  use  of  the 
field,  was  to  give  as  rent  one-third  of  the 
crop  husked  and  delivered  in  the  crib 
wh  ich  A.  w as  to  f urn ish  in  the  field .  The 
corn  was  to  be  husked  and  cribbed  on  or 
before  the  Ist  of  January,  1850.  The 
agreement,  then  proceeds:  The  said  B.  is 
to  move  Into  the  dwelling-house  where  C. 
now  lives,  and  to  have  the  privilege  of 
firewood  by  using  dead  timber  unfit  for 
rails.  HfUi,  that  the  Agreement  rendered 
it  obligate  y  upon  A.  to  furnish  B  a  house 
to  live  in  during  the  term  of  his  lease. 
Held,  also,  that  in  an  action  by  B.  before 
a  justice  of  the  peaoe  for  the  neglect  and 
refusal  of  A.  to  furnish  the  houKe,  an 
averment  in  the  cause  of  action  of  a  de- 
mand by  B.  of  the  house  was  not  neces- 
sary, even  if  the  demand  were  necessary 
to  be  proved  in  order  to  maintain  the  suit. 
Held,  also,  that  it  was  competent  for  B. 
to  prove,  by  parol,  that  the  house  was 


See  Statutes,  11. 

LAND-OFFICE  RECEIPT   OF    FINAL 
PAYMENT. 

See  Statutes,  11. 

LEASE. 

See  Cov£!«ANT,  7  to  12.     Executoeb  and  An- 

XiNlSTaATOBS,  2.      LANDLORD  AND   TsyAKT. 

Statl'TX  or  Frauds,  2,  3. 

LEGISLATURE. 

See  CoNSTiTVTiovAL  Law,  4  to  10.  Limita- 
I  tions,  Statutb  of,  4.  Nrw  Trial.  3.  Nci- 
I     sAycE,  3.    State  Printer,  1,  6,  7  to  10. 

LEVY. 

See  Judgment,  3. 

A  levy  is  prhna  facie  a  satisfaction  of  iJie 

I     execution  ;  but  it  may  be  shown  to  have 

proved  to  be  not  an  actual  one. — Law  et 

'     aL  V.  Smith  etal.,  56 


LICENSE. 

See  Board  op  Comxissionebs,  3  to  5.  Bm- 
DEN  or  Paoor,  2.  Cokstitutionai.  Law» 
13, 15.    Retailing,  4,  5. 

LIEN. 

See  Chancert,  7,  9,  10.  Execution,  2. 
Judgment,  1,  3.  Vendor  and  Purchas- 
Ea,  2. 

1.  A  vendor's  lien  for  unpaid  purchase- 
money  follows  the  land  in  the  hands  ef  a 
purchaser  from  his  vendee  with  notice 
that  part  of  the  purchase-money  is  unpaid; 
but  tne  burden  of  proof  is  on  the  vendor. — 
MeCarty  et  al.  v.  PrueU,  236 

2.  A  creditor  can  obtain  a  lien  by  filing  his 
bill  in  equity  only  where  no  lien  has  been 
gained  or  caa  be  acquired  at  law. — H^Ms 
et  al.  y.  Bancroft  et  al ,  388 
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LIMITATIONS,  STATUTE  OP. 
See    Plxadiko,   S^.     EsPLKYiir   Bail,   5. 

BOERiFV,  8. 

1  •  A  proceeding  properly  instituted  for  the 
recorerj  of  a.  claim,  but  voluntarily  aban- 
doned, cannot  be  made  available,  in  an 
action  subsequently  brought,  to  save  the 
claim  from  the  bar  of  the  statute  of  limi- 
tations.—iVuW  et  at.  V.  The  White  Water, 
4>c.,  Canal  Co.,  431 

2.  The  White  Water  Vattey  Canal  Company, 
in  1845,  took  possession  of  certain  land 
of  the  plaiutins,  for  the  construction  of 
their  canal,  and,  in  the  prosecution  of  the 
work,  diverted  water  from  his  mills.  lu 
about  eighteen  months  afterward^  the 
water  was  returned  to  the  plaintiffs,  and 
to  its  natural  channel,  by  a  freshet  that 
washed  away  the  canal;  but  the  company, 
in  1849,  in  repairing  the  canal,  again 
diverted  the  water  as  they  had  previously 
done.  Held,  that  the  statute  ot  1836,  en- 
acting that  applications  for  damages  for 
property  taken  for  the  construction  of  the 
public  works,  should  be  made  within  two 
years  next  after  the  same  was  taken  pos- 
■ession  of,  or  they  ahonid  not  be  paid, 
commenced  running  at  the  first  diversion 
of  the  water  in  18&.  Jirid. 

3.  That  statute  is  not  founded  upon  the 
presumption  that  the  damages  have  been 
actually  paid  within  the  two  years,  but 
upon  the  ground  that  two  years  is  a  rea- 
sontlble  time  for  assertine  the  claim,  and 
that,  if  it  is  not  asserted  in  that  time,  it 
should  be  disregarded,  and  the  coj^t  of 
the  public  works  thereby  lessened. 

Jbid. 

4.  The  legislature  had  the  power  to  enact 
such  a  law.  Jbid. 

5.  The  statute  of  limitations  of  1843  does 
not  bar  actions  on  judgments  of  a  court 
of  record,  which  have  oeen  rendered  20 
years;  but  only  raises  a  presumption  of 
payment  by  lapse  of  time. — Barker  v. 
Adam,  574 

LIQUOR,  SPIRITUOUS. 

See  Seuutuous  LiQDoa. 

LOST  PLEA. 

See  EviDSNOB,  2. 


MALICIOUS  PROSECUTION. 

1.  In  an  action  for  the  malicious  pro^cu- 
tion  of  a  criminal  charge  against  the 


plaintiff,  malice  can  not  be  inferred  from 
the  fact  that  the  defendant  employed 
counsel  to  prosecute  the  charge. — Lauh 
rence  t.  Lanning,  194 

2.  The  mere  belief  that  a  person  has  been 
guilty  of  a  crime,  is  not  sufBcipnt  to 
authorise  a  criminal  prosecution  against 
him.  There  must  be  reasonable  and  pro- 
bable cause  for  the  prosecution.         itnd. ' 

MANDAMUS. 

See  Wabash  ksnt  Ems  Cahal. 

MARRIAGE. 

1.  The  term  "marriage  contract"  is  applied 
to  the  public  ceremony  of  marriage  and 
to  the  prior  contract  to  marry  which  that 
ceremony  implies. — DeveUn  v.  Riggebee, 

464 

2.  A  female  at  the  age  of  eighteen  years  is, 
in  this  state,  aa  to  tlie  power  to  enter 
into  a  marriage  contract,  an  adult.    Ibid. 

3.  A  female  over  eighteen  and  under  twen- 
ty-one years  of  age,  may,  in  this  state, 
make  a  valid  release  oSf  a  contract  to 
marry.  IM, 

4.  A  marriage  may  be  presumed  Arom  co- 
habitation and  reputation;  but  the  pre- 
sumption, like  other  presumptions  of  lact, 
may  be  rebutted. — Nouaman  et  at.  t. 
Houaman,  648 

5.  Where  a  cohabitation  is  shown  to  hare 
been  known  by  the  parties  to  be  adulter- 
ous in  its  origm,  a  lawful  wife  being  then 
alive,  no  presumption  of  the  death  of,  or 
a  divorce  from,  such  wife  will  be  indulged 
in  favor  of  the  guilty  parties.  Ibid. 


6.  AffirmatiTe  evidence  is  necessary  in  such 
a  case  to  establish  the  death  of,  or  a  di- 
vorce from,  the  lawful  wife.  Ibid. 

7.  It  will  not  be  presumed,  in  order  to 
establish  a  presumptive  marriage,  that 
either  the  parties  or  oflicers  violated  the 
law.  Ibid. 

8.  The  clerk  of  one  county  could  not,  under 
the  R.  8. 1843,  issue  a  license  for  the  mar- 
riage of  a  female  who  was  a  resident  of 
another  county.  Ibid» 

MISDEMEANOR. 

See  FoRMKa  Conviction,  1. 

Section  3,  p.  431,  vol.  1,  R.  S.  1852.  conUins 
a  saving  clause  as  to  all  misdemeanors 
committed  under  the  prior  law. — The  State 
T.  Kiger,  621 
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HISTAEE. 

See  CHANOKETf  8. 

MONEY  HAD  AND  RECEIVED. 

See  Amommn,    'Puoujmomj  Notb,  31. 

MOBTGAQE. 

See  Cbkhcemt,  3.  Judomsnt,  1.  PkoiaaBO' 
KT  Non,  14, 97.  RsGuniT,  1.  Substitv- 
Tioir. 

I.  The  maxim  in  relation  to  mortgages  is, 
that  "once  a  mortgage  always  a  mort- 
gage."—Daeis  et  aLY.  Stoneetreet,      101 

%,  Coarte  of  Equity  do  not  favor  condition- 
al sales  ;  and  they  will  pronounce  that  a 
mortgage  which,  at  law,  would  be  a  con- 
ditional sale.  They  are  disi^wed  to  coo- 
aider  cTciy  deed,  whaterer  be  its  form, 
which  resolves  itself  into  a  security  for 
the  performance  of  any  act,  as  a  mortga^. 

Jlnd, 

3.  Where  a  party  advanced  money  to  anoth- 
er, and  for  his  security  took  an  instrument 
from  the  latter,  from  tne  laogua^  of  which 
it  was  doubtful  whether  a  conditional  sale 
of  land  or  a  mortgage  was  intended,  but 
took  no  note  for  the  money  advanced,  Acid, 
that  the  omitting  to  take  the  note  was  not 
conclusive  that  a  conditional  sale  was  in- 
tended. IM. 

4.  Where  from  the  language  of  an  instru- 
ment it  is  difficult  to  determine  whether  a 
conditional  sale  or  a  mortgage  of  lands 
was  intended,  if  the  price  was  grossly  in- 
adequate, it  will  be  construed  to  De  a 
mortgage.  Ibid. 

5.  The  assignment  of  one  of  several  notes 
secured  by  a  mortgage  is  an  equitable  as- 
signment, fro  tanto,  of  the  mortgage. — 
BUnleyr.Bemttyeiid.,  134 

6.  The  person  holdin^jf  the  note  which  first 
becomes  due,  is  entitled  first  to  be  satis- 
fied out  of  the  proceeds  of  the  mortgage. 

7.  The  holder  of  one  of  several  notes  se- 
cured by  mortgaffe  is  not  obliged  first  to 
sue  at  law  upon  the  notes,  but  he  may,  in 
the  first  instance,  proceed  in  chancoy  for 
foreclosure.  Jhid. 

8.  A  mortgage  not  acknowledged  or  proved, 
cannot,  under  the  R.  S.  1843,  be  properly 
admitted  to  record.— ISeerf  ei  oi.  v.  Ceale 
dal„  283 

9.  The  R.  S.  1843  do  not  authorise  the  re- 
cording of  the  assignment  of  a  mortgage. 

Ibtd, 

10.  Bill  to  foreclose  a  mortffage  upon  prem- 
ises a  part  of  which  had  D^n  aliened  af- 
ter the  execution  of  the  mortgage,  but  be- 
fore the  filing  of  the  bill.    Decree  for  the 


sale  of  the  whole  premises.  Theneari 
did  not  show  that  the  part  of  the  kt  na 
aliened  was  sufiicient  to  dischsige  tk 
amount  of  the  decree  and  coils,  nor  tka 
the  Court  improperly  exercised  its  povw 
in  decreeing  the  sale  of  the  whole:  BtU, 
that  under  the  R.  8. 1843.  the  dcoeeva 
not  objectionable. — Wmtts  et  el.  r.  Ptkm, 

ST) 

MOTION  FOR  A  NEW  TRIAL 

See  Nxw  Txial,  4,  5. 10.    PaAcnci,).!!. 
Id,  13, 15. 

MOTION  IN  ARREST  OF  JUDGEEST. 

See  OanuirAL  Law,  5.     FkACiKX,  10,  H, 
14,  1& 

MOTION  TO  QUASH. 

See  CoMLTLAxn,  J. 

JX. 

NAME. 

Eveiy  person  is  preaomed  to  hsTeaekrif- 
tian  name  until  the  eontnry  is  ekon^ 
Oardner  v.  7%e  St^U,  €8 

NAVIGATION,  OBSTBUCTIOIT  TO. 

Su  TxibxHautx   DaAwmnca  OmiMn. 

NE  EXEAT. 

Proceeding  before  a  justice  of  the  pace, 
under  the  act  of  1847,  for  a  writ  of  v 
CMOf .  The  affidavit  did  not  eontiiB  u 
allegation  that  the  defeodant  wai  taking 
with  him  property  subject  to  eMKOUtt- 
The  defendant  having,  upon  the  reqvire- 
ment  of  the  justice,  given  speeial  Uu. 
afterwards,  but  witliin  thirty  dajs  tm 
the  decision  of  the  justice,  tone  aa  »pw 
to  the  Circuit  Court.  The  plaiatil.  ii 
the  Circuit  Court,  moved  to  disBi»  tv 
appeal.  The  motion  having  bees  oro- 
ruled,  the  defendant  (who  had  net  ot>- 
jected  to  the  affidavit  before  the  jotficr; 
moved  to  dismiss  the  suit  for  the  floiinoe 
,  in  the  affidavit  of  said  allegatioa,  nwt- 
upon  the  plaintiff  interposed  a  motioB  la 
amend  by  supplying  the  omitted  aiMp* 
tion.  Held,  that  the  motion  to  disntii 
the  appeal  was  properly  oTenuled.  Bm, 
also,  that  the  amendment  of  the  aS^n| 
should  have  been  allowed.— I^ni^t^ 

NEGATIVE. 

See  EviDXRea,  13. 

NEOUOENCB. 

See  OBAirottT,  5, 6.    DAVAon^i  ^'^""^ 
soar  Note,  5,  S5,  Si 
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1.  The  ownen  of  a  rtomboat,  knowing  Uie 
manner  in  which  a  flat-boat  is  Hutened 
to  the  shore,  are  liable  for  the  loss  of  the 
flat-boat  and  cargo  occasioned  by  wayoa 
created  by  the  steamboat  while  running 
oat  of  the  usual  channel  for  such  boats, 
under  a  full  head  of  steam,  near  to  the 
flat-boat— if  the  persons  in  charge  of  the 
flat-boat  have  used  all  i>roper  efforts  to 
save  the  boat  and  diminish  the  dama^ 
occasioned  by  the  waves.^HVt^At  cl  al.  y. 
Brown,  95 

9.  It  is  no  answer  to  an  action  brought  for 
the  loss,  under  such  circumstances,  tha*; 
if  the  flat-boat  had  been  tied  to  the  shore 
in  an  ordinarily  secure  manner,  it  would 
have  escaped  injury.  Jbid, 

NEW  TRIAL. 

Seel^RAoncM,  4,  6, 9, 11, 13, 13  to  16. 

1.  On  a  motion  for  a  new  trial  on  the  ground 
that  certain  facts  can  be  prored  by  an  ab- 
sent witness,  the  affida?it  of  the  witness 
should  be  produced  if  it  be  practicable  to 
obtain  iu-^Priddy  t.  Dodd,  84 

2.  As  a  freneral  rule,  surprise  from  unex- 
pected evidence  adducM  by  the  adverse 
party,  is  not  a  sufficient  ground  for  a  new 
trial.— TVavif  ▼.  Barkhurtt,  171 

3.  The  legislature  has  not  the  power  to 
grant  a  new  trial  of  a  suit  at  law. — Youn^ 
eC  al.  ▼.  The  StaU  Bank,  301 

4.  A  party  who  has  moved  for  a  new  trial 
at  law,  and  the  motion  havyig  been  over- 
ruled on  the  merits,  has  prosecuted  a  writ 
of  error  for  the  refusal  of  his  motion,  to 
final  judgment  a^inst  him,  cannot  after- 
wards sustain  a  bill  in  chancery  for  a  new 
trial,  founded  upon  the  same  reasons  al- 
leged therefor  at  law. — DaoU  v.  Ba9$  et  al., 

313 

5.  Where,  on  a  motion  for  a  new  trial,  the 
inquiry  arises,  what  was  the  evidence 
ffiven  to  the  juir,  an  afiidavit  of  the  de- 
fendant as  tohis  belief  of  what  was  proved, 
derived  from  recollection,  or  from  informa- 
tion received  from  the  jury  or  his  counsel, 
wlU  be  allowed  no  weight  against  the  rul- 
ing of  the  Court.— iCed  v.  llmfhrie;  493 

6.  Slander  for  charging  the  defendant  with 
larceny.  Plea,  not  guilty.  Verdict  for 
the  plaintiff.  The  defendant  moved  for  a 
new  trial  on  the  sround  that  the  words 
proved  on  the  trial,  if  spoken  at  all,  were 
not  spoken  on  the  occasion  alleged  by 
the  witness,  but  on  a  subsequent  one. 
Neither  of  the  afildavits  offered  in  sup- 
port of  the  motion,  denied  the  speaking  of 
the  words.  Hdd,  that  they  did  not,  there- 
fore, sustain  the  motion.  Rid, 


!  7.  New  trials  ars  rarely,  if  ever,  granted  to 
I  give  an  opportunity  to  Impeach  the  credit 
I     of  a  witness.  Rid. 

8.  Where  a  party  has  had  ample  time  to 

1»repare  for  trial,  and  witnesses  by  whom 
le  could  have  proved  important  fkcts 
were  in  his  neighborhood,  and  being 
aware  of  their  knowledge  of  such  facts, 
he  did  not  examine  them  on  the  trial,  on 
account  of  a  distrust  of  his  ability  to 
elicit  the  truth,  he  cannot  obtain  a  new 
trial  in  order  to  avail  himself  of  their 
testimony  .—roy/or  v.  Tks  State,         540 

9.  A  verdict  will  not  be  set  aside  to  admit 
evidence  to  impeach  the  credit  of  a  wit- 
ness, unless  such  evidence  is  strong,  and 
pointed  directly  to  the  merits,  so  as  to 
raise  a  violent  presumption  of  its  being 
successful  with  the  jury.  Ibidi 

10.  The  refusal  of  the  Oireuit  Court  to 
grant  a  motion  for  a  new  trial  on  account 
of  newly  discovered  evidence,  will  not 
be  disturbed  where  such  evidence  does 
not  seem  obviously  sufficient  to  change 
the  result  upon  a  new  trial.— ifuU  v.  Kirk- 
palrUk,  637 

NEXT  FRIEND. 

The  declaration  in  a  suit  brought  by  an  in* 
fant,  did  not  show  that  the  next  friend 
named  therein  was  admitted  by  the 
Court,  nor  that  he  filed  his  consent  to 
act  as  such,  agreeably  to  the  statute;  but 
no  objection  was  made  to  the  declaration, 
on  that  account,  before  verdict.  Held, 
that,  after  verdict,  the  objection  must  be 
considered  as  waived. — Woftman  v.  Aek, 

74 

NON-RESIDENCE. 

See  Cbavckby,  5, 6. 

NOTICE. 

See  RxGiSTXT,  1. 

Where  land  of  a  judgment-debtor  is  sold 
at  sheriff's  sale  to  satisfy  the  judgment, 
the  record  is  constructive  notice  of  aU 
the  proceedings  under  the  judgment. — 
Neatet  al  v.  PreeeOl  et  al.,  594 

NOTICE  TO  QUIT. 

See  Landloed  Aiin  Tbnaitt,  3, 3. 

NUISANCE. 

1.  Proaecution  for  a  nuisance  under  s.  17  of 
the  act  of  March,  1853,  regulating  the 
retail  of  spirituous  liquore.  There  was 
evidence  tending  to  prove  that  the  de- 
fendant, on  a  single  occasion,  sold  liquor 
by  a  le«s  quantity  than  a  gallon,  and  suf- 
fered it  to  be  drank  in  his  house.    It  ap- 
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pmred  alao  that  Ke  bad  boitlM  <if  difbrent 
kinds  of  liouor  usual  in  mUil  esUbliKh- 
meots.  Held,  that  it  vas  for  the  jury  to 
say  whether  this  evidence  vas  sufficient; 
and  having  so  decided,  in  a  mattor  pecu- 
liarly within  their  province,  the  verdict 
ought  not  to  be  disturbed.— J«p/f|r  v.  The 
State,  364 

9.  It  is  competent  for  the  legislature  to  de- 
clare any  practice  deemed  injurious  to 
the  public  a  nuisance,  and  to  punish  it 
accordingly.  Ibid. 

3.  The  hacking  of  water  over  a  public 
highway  to  the  injury  and  anno]r<^D<^^  of 
the  public,  by  the  erection  of  a  mill-dam, 
is  a  common  nuisance.— TAe  State  v. 
Pkippe,  515 

4.  An  indictment  will  lie  for  maintaining 
such  a  nuisance.  Ibid. 

5.  To  an  indictment  for  maintaining  such 
nuisance,  it  is  no  defence,  under  the  R.  S. 
1843,  thst  the  defendant  may  have  ac- 
quired a  right,  by  virtue  of  a  writ  of  ad 
quod  damnum,  to  the  use  of  the  land  of 
individuals  on  which  the  highway  runs, 
for  the  purpose  of  flowing  the  water 
upon  the  land.  Ibid. 

6.  Neither  is  a  prescription  from  a  twenty 
years'  continuance  of  the  nuisance,  a  de- 
fence. Ibid. 


OBSTRUCTION. 

See  TxiBa-HAUTi  Dbawbbidgs  CoxpAinr. 

OOOUPyiNO  CLAIMANT. 

After  judgment  in  ejectment  in  the  Circuit 
Court  for  the  lessor  of  the  plaintiff,  the 
defendant  filed  a  petition  under  the  occu- 
pying claimant  law,  which  was  resisted  ; 
and  the  president  judge  being  ab- 
sent, the  associate  judges,  who  were  di- 
vided in  opinion,  placed  the  result  of 
their  deliberations  upon  record  as  fol- 
lows :  Being  divided  in  opinion  we  can- 
not agree  upon  the  propriety  of  allowing 
or  overruling  said  motion.  Then  fol- 
lowed the  petition.  No  judgment  was 
rendered,  nor  motion  interposed  at  the 
proper  time  for  a  new  trial,  nor  bill  of 
exceptions  taken,  nor  was  the  evidence 
inserted  in  the  record. 

Held,  that  there  was  no  action  of  the 
Court  from  which  either  party  eould  ap- 
peal or  prosecute  a  writ  ot  error. 

Held,  also,  that  in  legal  contemplation*, 
the  petition  was  stiU  pending  in  said 
Court ;  and,  eemble,  that  on  motion  a 
judgment  might  yet  be  entered  nunc  pro 
tunc,  or  the  petitioner  might  have  the  pe- 
tition docketed  and  proceed  de  novo. 


SemkU,  ilse,  that  alter  jadgineDt  in  ejects 
ment,  a  proceeding  commenced  under  the 
occupying  claimanr  law  of  1843  is  inves- 
ted with  Uie  attributes  of  an  independent 
action,  and  may.  the  judgment  m  eject- 
ment being  suffered  to  rest,  be  the  subject 
of  an  appeal  to  the  Supreme  Court. 

Semble,  also,  that  an  appeal  by  the  defend- 
ant from  the  judgment  in  ejectment  could 
Hot  be  taken  as  a  waiver  of  hie  claim  as 
an  occupying  cUimanL^-^roAam  v.  J>oe, 

615 

OFFICE. 

See  Statb  PaiNna,  2  to  5. 

1.  An  office  may  exist  without  any  duties 
attached  to  it.^-Jone$  v.  Cavint,  305 

2.  A.  was  elected,  at  the  regular  election  in 
1849,  a  district  trustee,  under  s.  39  of  the 
act  of  1849  to  increase  and  extend  the 
benefits  of  common  schools.  No  election 
was  held  in  1^50.  HOd,  that  A.  was 
thereby  continued  in  office,  and  that  an 
appointment  b^  the  township  clerk  of 
another  person  m  his  stead,  under  the  act 
of  1850,  amendatonr  of  said  section,  was 
void.— 5/etMr<  et  at.  v.  The  State,       396 

OFFICER. 

See  EviDBKOx,  15.    OrFica.    Staoeb  VxamsM.. 

Proof  that  a  person  is  acting  notoriously 
as  A  public  officer,  and  is  generally  recog- 
nised as  such,  is  prima  facie  evidence  of 
his  official  character.— ^toaiis  v.  The  State, 

516 

OPENING  AND  CLOSE. 

See  BuRDXN  of  Proof.     Plkadikg,  21,  29. 
Practice,  22. 

P. 

PARTIES. 

See  Practicx,  24  to  26.     Rxi^tor,  1,  2. 
Scire  Facias,  2. 

1.  Judgment  against  A.  and  B,  A.  having 
died,  and  the  judgment  having  become 
dormant,  it  was  revived  hj  ecire  faeiae 
against  B.  and  A.'c  administrator,  A.'e 
heirs  not  having  been  made  parties. 
When  the  debt  was  contracted,  and  the 
proceedings  upon  eeire  facias  had,  the 
real  estate  of  a  decedent  was  subject  to 
sale,  bv  statute,  upon  a  judgment  against 
his  administrator,  without  notice  to  the 
heirs.  Held,  that  it  was,  therefore,  only 
necessary  to  join  the  administrator  of  A, 
with  B.  to  obtain  ajudgmenl  on  scire faciae, 
on  which  the  lands  of  B.,  and  those  which 
A.'s  heirs  had  inherited  from  him,  could 
be  sold.— £att  H  al.  v.  Smith  et  al,        56 


INDEX. 


687 


S.  A  suit  tipon  a  note,  mttst,  under  the  R. 
S.  1843,  be  brouffht  in  the  name  of  the 
party  haTine  theleffal  interest. — JanUmm 
T.jirretf,    ^  187 

PARTNERSHIP. 

1.  When  a  partner  sella  to  a  straneer  his 
interest  iii  the  partnership  goods,  the 
stranger  can  nut,  on  refusal  of  the  co-part- 
ner ou  demand  to  admit  him  as  a  partner, 
maintain  rcplerin  lor  the  goods. — Rteee  ▼. 
Hoft,  169 

S.  The  sale  bj  a  partner  of  his  interest  in  the 
partnership  enects,  diseoWes  the  partner- 
ship, and  the  partner  who  has  not  disposed 
of  his  interest,  has  a  right  to  the  posses- 
sion of  the  effects  for  the  purpose  oi  set- 
tling up  the  partnership,  and  the  pur- 
chaser cannot  interfere  unless  for  good 
cause  shown.  Ibid. 

PART  PERFORMANCE,  RECOVERY 
UPON. 

See  CovmLAOT,  3,  4, 14. 

PATENT. 

Set  PLXAoiiro,  31. 

The  patent  act  of  1836,  requiring  the  assign- 
ment of  a  patent  to  be  recorded  within 
three  months  from  its  execution ,  is  merely 
directory,  and  for  the  protection  of  bona 
fide  purchasers,  and  does  not  require  the 
recording  of  an  assignment  within  that 
time  as  a  prerequisite  to  its  validity. — 
LeiM^it  T.  Btrl,  566 

PAYMENT. 

See  BuBDB!f  of  Proof,  3. 

PLEADING. 

Su  Aoooan  ano  Satisfaction.  Bastabot,  3. 
BuRDE.^  OF  Proof,  3.  Contract,  12, 14. 
CovKNAirr,  7  to  13.  Eviobnck,  2,  12. 
JuDoxKNT,  14.  Lanolord  AMn  Tknant,  1. 
Practick,  2,  3.    PaowssoRT  Notr,  12. 

1.  A  plea  which  professes  to  answer  a  whole 
count,  but  answers  only  a  part,  is  bad  on 
general  demurrer — Fwit  et  al.  r.  Tke 
State  Bank,  45 

2.  To  the  decloratien  upon  a  promissory 
Lote,  the  defendant  pleaded  us  to  part, 
dsc,  that  the  plaintiff  agreed  to  assign 
him  a  judgment  against  one  B.  of  the 
amount  which  the  plea  professed  to  an- 
swer, and  that  as  to  so  much,  <fec.,  that 
agreement  was  ihe  consideration  of  the 
note;  that  the  judgment  was  assigned, 
but  "  without  recourse  "  upon  the  assign- 
or; and  so  the  consideration  as  to  so 
much,  <kc.,  had  failed.  Held,  that  the 
plea  was  bad,  it  Dot  appearing  that  the 
defendant  had  placed  or  offered  to  place 


the  parties  in  the  poeition  th^  occupied 
prior  to  the  assignment.  Ibid. 

3.  The  declaration  in  a  suit  for  trespass  be- 
fore a  justice  of  the  peace,  contained  two 
counts.  The  first  concluded  "to  the 
damage  of  the  said  plaintiff  in  the  sum 
of  fifty  dollars,  and  he  Sues,"  Ac.  The 
conclusion  of  the  second  count  was  as 
follows:  "  Whereupon,  by  reason  of  all 
the  foregoing  premises,  the  plaintiff  saith 
that  he  is  injured  and  hath  sustained 
damage  to  the  amount  of  fiftv  dollars, 
and  he  sues,"  Ac.  Held,  that  the  words, 
•'  by  reason  of  all  the  foregoing  prcmiBes," 
must  be  restricted  to  the  matters  set  forth 
in  the  second  count;  and  that  a  motion  to 
dismiss  the  suit,  upon  appeal  in  the  Cir- 
cuit 0>urt,  for  the  want  of  jurisdiction  of 
the  justice,  was  correctly  sustained. — 
Bainum  v.  Small,  49 

4.  In  a  suit  upon  a  bond  of  a  justice  of  the 
peace,  for  the  breach  of  any  condition 
other  than  for  the  payment  of  money,  the 
breaches  were  required  by  the  R.  S.  1843, 
to  be  assigned  in  the  declaration  .-^TAe 
StaU  ex  rel  Hunt  v.  Lane  et  al.,  163 

5.  In  a  declaration  f<Hr  the  breach  of  the 
covenant  of  warranty  in  a  conyeyance  of 
land,  an  eyiction  must  be  allegea. — Han- 
nah y.  Hendtreon,  174 

6.  Usury  may  be  given  in  evidence  under  the 
general  issue.--iSfafT  y.  Lawe  et  al.,    192 

7.  Scire  fada9,  under  the  R.  S.  1843,  on  the 
transcript  of  a  justice's  judgment,  for  an 
execution  against  real  estate.  The  ecire 
faeiae  alleged  that  A.,  B.,  and  C,  mer- 
chants trading  under  the  name  of  it.  A 
Co.,  recovered  a  judgment  under  their 
firm  name,  Ac.  rleas,  1.  That  A.,  B., 
and  C.  were  not,  at  the  time  of  the  recov- 
ery of  judgment,  nor  at  any  other  time, 
partners  under  the  name  of  A.  ^  Co.,  nor 
did  they,  as  partners,  or  otherwise,  re- 
cover the  judgment,  Ac.  2.  That  A.,  B., 
and  C.  were  not,  at  the  commencement  of 
the  suit,  nor  are  they  yet,  the  owners  oj^ 
the  judgment  as  partners  under  the  name 
of  it.  4*  ^-f  or  otherwise.  The  pleas,  not 
having  been  sworn  to,  were,  on  motion, 
rejected.  Held,  that  the  rejection  was 
right.— For6««  v.  Tiffany  et  al.,  204 

8!  Debt  on  three  promissory  notes  under 
seal.  Plea,  that  the  consideration  of  the 
notes  was  the  sale  of  a  certain  parcel  of 
land,  situate,  Ac,  and  that,  at  the  time 
of  making  the  notes,  the  plaintiff  agreed 
to  give  the  defendant  a  warranty  deed 
for  the  land  on  the  first  payment,  (which 
first  payment  was  the  note  described  in 
the  declaration,  payable  1st  of  March, 
1847,)  and  to  take  a  mort^a^  back  as 
security,  and  that  the  plaintiff  had  not 


6M 


INDEX. 


ooDTejtd  nor  othnd  to  eonrej  tli«  ]«nd 
to  ihe  defend&Dt  upon  the  pavment  of  the 
note  Dayabk  on  the  let  of  Mmrck,  1847, 
aud  tiie  execution  of  a  mortgage  hy  the 
defendant  to  secure  the  other  notes  giren 
for  said  purchase-money.  Heldf  upon 
demurrer,  that  the  plea  was  sufficient  to 
bar  the  action.— J5m  t.  Hubifard,       906 

9.  A  party  by  amending  his  plea  after  a  de- 
murrer has  been  sustained  to  it,  waiTes 
his  right  to  complain  of  the  sastaintnff  of 
the  demarrer.— JPef^  ef  oi.  r.  Swtpe,  317 

10.  Assumpsit  by  executors  on  three  pro- 
missory notes.  Plea,  that  the  notes  de- 
scribed in  the  declaration,  and  another, 
of  the  same  date,  for  75  dollars,  were  all 
given  to  the  testator  in  his  lifetime,  in 
consideration  of  the  sale  by  the  testator 
to  the  defendant  of  a  certain  tract  of  land, 
described  therein,  and  for  no  other  con- 
sideration whatever;  that,  at  the  time  of 
the  execution  of  the  notes,  the  testator 
agreed  to  convey  the  land  to  the  defend- 
ant on  the  payment  of  said  several  notes. 
Averment,  that  before  the  commencement 
of  the  suit  the  defendant  had  paid  the  75 
dollar  note  and  74  dollars  on  the  first  note 
described  in  the  declaration,  and  that  all 
the  notes  were  due  before  the  commence- 
ment of  the  suit;  and  that  neither  the 
testator  in  his  lifetin«c,  nor  the  plaintiffs, 
since  his  death,  at  any  time  before  the 
commencement  of  the  suit,  had  conveyed 
or  offered  to  convey  to  the  defendant  the 
said  land,  upon  the  psyment  of  the  said 
notes.  Held,  that  the  plea  was  a  bar  to  the 
action.— /rcltfiid  v.  Ckauneep  et  af..      224 

11.  In  actions  ex  eonlraetu,  where  the  de- 
fence is  in  its  nature  iotnt,  several  de- 
fendants may  join  in  tne  same  plea,  or 
they  m'ay  sever;  and  one  defendant  msy 
plead  in  abatement,  another  in  bar,  and 
another  may  demur. — Troutner  et  aL  v. 
Parent,  332 

13.  The  only  office  of  a  plea  before  a  justice 
f  that  the  title  of  lands  will  come  in  (ques- 
tion, is  to  remove  the  cause  to  the  Circuit 
Court,  which  then  proceeds  with  it  to  final 
judgment  as  though  it  had  been  com- 
menced in  that  Court. — Liwe  v.  Bohan,  335 

13.  That  plea  tenders  no  issue  for  trial,  its 
effect  l)eing  the  same  whether  true  or 
false.  IM, 

14.  Debt  upon  a  promissory  note  under  seal. 
Plea,  that  the  note,  and  two  others,  were 
given  by  the  defiendant  to  the  plaintiff  in 
consideration  of  the  sale  of  a  tract  of 
lend  therein  described,  and  for  no  other 
consideration ;  which  land  the  latter 
agreed  to  convey  to  the  former,  by  good 
warranty  deed,  on  the  payment  of  said 
notes.    Averment,  that  one  of  the  notes 


had  been  paid,  to-wit,  d«.,  and  that,  be- 
fore the  bringing  oi  the  suit,  both  of  the 
femaioing  notes  were  doe,  but  that  the 
plaintiff  lid  not,  before  the  bringing  of 
the  suit,  conn^  or  offer  to  convey  to  the 
defendant  the  land,  upon  the  payment  of 
the  notes.  Heid,  that  the  plea  was  good. 
-^Beet  V.  EiUwortk,  361 

15.  Assumpsit  by  the  assignees  of  an  ac- 
cepted bill  of  exchange  aeainst  the  ac- 
ceptors. Pleas,  ihe  general  issae,  fraud, 
and  want  of  conaideration.  Qenenl 
demurrers  to  the  pleas  of  fraud  and  want 
of  consideration.  The  entry  following 
upon  the  record  was— the  cause  is  sub- 
mitted to  the  Court  for  trial  without  (he 
intervention  of  a  jury,  and,  the  evidence 
being  heard,  ^.,  the  Court  fiyd  for  the 
plaintiffs,  Ac.  /feitf ,  that  it  must  be  pre- 
sumed that  the  issues  of  law  and  fact 
were  submitted  together  to  the  Court  for 
trial,  and  that  they  all  were  found  for  the 
plaintiffs.— l^itfton  v.  Cochran  et  al.,  269 

16.  Where  the  general  issue  and  special 
pleas  are  filed  to  the  action,  and  the  de- 
fence set  up  in  the  special  pleas  is  admis- 
sible under  the  general  issue,  it  is  imma- 
terial whether  a  demurrer  to  the  special 
pleas  is  sustained  or  overruled.         Ibid, 

17.  Trespass.  The  first  coant  in  the  de- 
claration was  in  the  usual  form  for  an 
assault  and  battery.  The  second  alleged 
thst  the  defendant  unlawfully,  and  with 
inhuman  violence,  beat,  bruised,  cut  and 
gaiihed  the  face  and  head  of  the  defend- 
ant, Ac.  Plea,  that  the  several  treepasaea 
in  the  first  and  second  counts  mentioned 
(which  were  enumerated  in  the  plea)  were 
one  and  the  same,  Ac;  that  the  relation 
of  teacher  and  pupil  subsisted  between 
the  parties;  that  at,  Ac.,  in  school,  and 
during  school  hours,  the  plaintiff,  as  such 
pupil,  was  negligent,  disorderly,  Ac.,  and 
that  the  defendant,  as  such  teacher,  find- 
ing it  necessary  for  the  good  government 
of  the  school,  did  thereupon  moderately 
correct  the  plaintiff,  aa  he  lawfully  mighty 
Ac,  averring  that  this  moderate  correc- 
tion constituted  the  several  acts  ef  tres- 
pass in  the  declaration  mentioned,  and  in 
the  introductory  part  of  the  plea  enumer- 
ated, Ac.  Held,  thst  the  plea  was  not  a 
good  answer  to  the  second  count,  and  the 
replication  to  it  having  been  demurred  to, 
that  the  plea  was  reached  by  the  demur- 
rer.- Cboper  v.  MeJunkin,  290 

16.  A  bad  replication  is  sufficient  for  a  bad 
plea.  JM. 

19.  Whe'  e  the  particular  facta  set  up  in  a 
special  plea  are  admisaible  in  evidence 
under  a  general  plea  filed  in  the  cause, 
it  need  not  be  examined  whether  a  de- 
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murrer  to  the  fonner  plaa  was  improperlj 
sustained  or  not— -JudflAr.  Tk€  American 
Lite  Stock  inturance  Co.,  333 

20.  It  is  unnecessary  to  examine  the  yaliditj 
of  a  speeial  plea,  where  all  the  evidence 
admissible  under  it  has  been  admitted 
under  the  general  issue. — Stewart  et  at.  v. 
The  State,  396 

21.  Debt  by  the  marshal  of  the  U.  S,  for  the 
district  of  Indiana,  upon  the  bond  of  A,, 
a  depaty  marshal,  for  his  taking  insuffi- 
cient replevin  bail  upon  an  execution. 
Plea,  that  the  bail  was,  at,  Ac,  a  good  and 
sufficient  freeholder,  and  a  good,  able, 
and  responsible  surety,  Ac.  Aerification. 
Keplication,  concluding  to  the  country. 
Hetd,  that  the  burden  of  proof  was  upon 
the  plaintiff,  and  that  he  was  entitled  to 
open  and  close  the  argument  to  the  jury. 
-^Hand  et  al,  y.  Taylor,  409 

22.  A  plea  to  the  declaration  in  said  case 
was  to  the  effect  following:  That  the  exe- 
cution-defendants, at  the  time  the  writ  of 
execution  came  to  the  hands  of  A,  as  de- 
puty, were,  and  continued  to  be,  and  still 
were  insolvent,  and  no  part  of  the  judg- 
ment could  be  made  from  their  property, 
on  the  execution;  and  that  A.,  in  execu- 
ting the  writ,  and  iu  taking^  said  B.  as 
bail,  acted  under  the  p^neral  instructions 
and  customary  practice  of  the  marshal, 
in  ffood  faith,  to  take  the  best  bail  he 
could  get  for  the  benefit  of  the  execution - 
plaintiffs,  if  the  bail  was  reputed  good; 
and  that  A.  could  not  get  other  or  better 
bail  than  B.,  who  was  reputed  good;  and 
Uiat  he  bona  fide  took  E.  as  bail,  and 
returned  the  bond  with  the  same  to  the 
office,  without  any  objection  from  the 
marshal  or  the  execution-plaintiffs;  and 
that  after  the  replevin  bond  was  taken 
and  returned,  the  execution-plaintiffs  ac- 
cepted the  same  and  issued  execution 
thereon;  and  that  the  action  against  the 
marshal  and  sureties  [for  the  taking  of 
said  bail]  was  tried  and  managed  in  all 
its  parts  by  the  marshal  and  sureties,  a 
jury  was  improperly  waived  by  them,  and 
A,  and  his  sureties  were  not  notified  of 
the  same,  and  requested  or  tendered  the 
sole  and  exclusive  management  thereof; 
and  after  said  decision  was  had  aigainst 
the  marshal  and  sureties,  they  wholly 
neglected  and  refused  to  take  the  case,  for 
final  decision,*  to  the  Supreme  Court  of 
the  V.  S.,  although  reauested  to  do  so  by 
A,  and  his  sureties.  Verification.  Spe- 
cial demurrer  for  duplicity,  and  the  de- 
murrer sustained.  //eZif,  that  the  demur- 
rer was  correctly  sustained,  not  as  a 
special  demurrer  for  duplicity,  but  as  a 
general  demurrer  for  insufficiency.    /W. 


83.  Assumpsit  by  the  payees  against  the 
maker  or  a  promissory  note  given  for  the 
balance  of  the  purchase-money  of  two  lots 
io  il.,  to  be  liquidated  in  warehouse  com- 
missions from  time  to  time  as  the  payees 
might  call  for  or  demand — said  commis- 
sions to  be  in  accordance  with  the  regular 
rates  of  other  established  houses  in  said 
town  of  A,  Averment,  that  on,  Ac,  at, 
Ac,  the  plaintiffs  called  for  and  demanded 
of  the  maker  warehouse  commissions  at 
the  regular  rates,  Ac,  and  that  he  refused 
to  pa^  in  warehouse  commissions,  Ac- 
pursuing  the  language  of  the  note.  Gen- 
eral breach,  that  the  defendant  had  not 
Kkid  the  money  in  the  note  specified,  Ac. 
eldt  that  the  declaration  was  bad  on 
general  demurrer.— WerfAia^on  y.  Me- 
Donald  et  al.,  463 

24.  Where  a  special  plea  is  demurred  to,  but 
the  matter  alleged  in  the  plea  is  admis- 
sible under  the  general  issue,  which  is 
pleaded,  it  is  immaterial  what,  or  whether 
any,  disposition  was  mude  of  the  demur- 
rer.— Muirhead  Y.Snyder,  486 

25.  Assumpsit  against  the  maker  of  a  note. 
Plea,  the  general  issue.  The  declaration 
described  the  note  as  made  by  EpkraimS. 
Muirhead,  and  the  plaintiff  offered  in  eyi- 
dence  a  note  signed  £.  S.  Muirhead.  Held, 
that  the  note  was  admissible  as  conduc- 
ing to  prove  the  issue  on  the  part  of  the 
plaintiff.  Ihid. 

26.  Where,  by  the  statute  of  frauds,  it  is 
requisite  that  a  contract  sued  upon  should 
be  in  writing,  the  declaration  need  not 
aver  that  it  was  so — ^tbe  provisions  of  the 
statute  affecting  only  the  rales  of  evidence, 
and  not  those  of  pleading. — Baiiey  y. 
RicketUetal.,  488 

27.  Debt  upon  a  writing  obligatory.  Plea, 
that  the  writing,  with  three  others  of  like 
amount,  were  made  by  the  defendant  as 
the  consideration-money  of  a  lot,  in,  Ac, 
and  for  no  other  consideration;  that  at  the 
time  of  the  purchase  and  of  the  execution  * 
of  the  writing  obligatory,  the  plaintiff 
agreed  to  convey  the  lot  to  him  upon  the 
payment  of  the  purchase-money,  as  spe- 
cified in  said  several  writings  obligatory; 
that  all  said  notes  had  been  paid  except 
the  one  sued  on,  before  the  commence- 
ment of  the  suit.  Averment,  that  before 
the  commenoement  of  the  suit  the  plain- 
tiff did  not  convey,  nor  execute  a  convey- 
ance or  tender  it  upon  full  payment  of  the 
purchase- money,  or  on  any  other  condi- 
tion. Held,  that  the  plea  was  valid  in 
bar  of  the  action.— Jlfix  y.  Smith,        499 

28.  Action  for  money  had  and  received. 
Pleas,  payment  and  the  statute  of  limita- 
tions.   Replication  to  the  latter  plea,  that 
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the  cause  of  action  had  been  concealed, 
Ac.  Held,  that  the  receipt  of  the  mooey 
was  ndniitted.  Held,  also,  that  the  bar 
of  the  statute  of  limitations  vaa  admitted, 
and  the  quention  simplj  presented  wheth- 
er there  had  been  a  concealment  which 
would  take  the  case  out  of  the  statute. — 
Durham  t.  HutUon,  501 

99.  Trespass  for  an  assault  and  battery. 
Plea,  80 n  atsault  demesne.  Replication, 
de  injuria.  Held,  that  the  defeudanl  had 
the  right  to  open  and  close  the  evidence 
and  afffuraent  to  the  jury. — Downey  y. 
Day,  531 

30.  Declaration  in  covenant  by  the  obligee 
against  the  makers  oflln  agreement  under 
seal,  dated  ilfay  8,  1845,  by  which  the 
makers  promised  to  pay  (he  obligee  217 
dollars  and  50  cent«,  iu  good  farming  land 
in  IHppecano^  county,  or  the  adjoining 
counties,  or  in  towu  lots  in  Lafayette, 
within  two  years  from  date — the  lands 
and  lots  to  be  appraised  at  their  fair  value 
by  nppraiscrs  appointed  by  the  judge  of 
the  Probate  Court  and  sheriff  of  thecounty 
for  the  time  being.  Breach,  that  although 
the  time  for  the  payment  of  paid  sum,  Ac, 
had  long  since  elapsed,  vet  tlie  defendant 
had  not  paid,  Ac.,  in  the  manner  speci- 
fied, or  in  any  other  manner.  Pleas.  1. 
That  the  defendant,  on  the  8th  of  May, 
1847,  at,  Ac.,  paid  to  the  plaintiffs  said 
217  dollars  and  50  cents  in  said  agreement 
mentioned,  in  manner  and  form  as  therein 
specified.      Conclusion    to  the  country. 

2.  That  he  had  at  all  times,  Ac,  and  still 
held  himself  in  readiness  to  convey  to  the 
plaintiffs  a  sufficiency  of  good  tanning 
land  in  Tippecanoe  county,  or  the  adjoin- 
ing counties,  or  town  lots  iu  Lafayette, 
fully  to  pay  said  sum,  but  the  plaintiffs 
had  never  demanded  any  conveyance,  <bc. 

3.  That  the  plaintiffs  had  not  pointed  out 
or  designated  to  the  defendant,  or  ex- 
pressed to  him  a  preference  for  any  pro- 
perty to  satisfy  the  agreement.  4.  That 
the  plaintiffs  had  not,  at  any  time,  offered 
the  defendant  an  opportunity  to  consult 
with  them  as  to  a  suitable  quantity  or 
quantities,  or  location  or  locations,  of  land 
to  satisfy  said  aCTeemeiit,  <fec.  5.  That 
on  the  Ist  of  July,  1849,  the  plaintiffs 
agreed  to  receive  land  in  discharge  of 
aaid  agreement,  and  on  that  day  the  de- 
fendant offered  them  a  sufficiency  of  land 
in  Benton  county  (describing  it)  to  satisfy 
said  agreement,  and  also  offered  to  con- 
vey the  same  to  them  in  satisfaction 
thereof,  and  they  agreed  to  receive  said 
lands  as  a  settlement;  but  afterwards  re- 
futed without  cause,  <&c.  Special  demur- 
rer to  the  first  plea,  assigning,  1.  That 
the  plea  alleged  performance,  without  sta- 


ting the  apeeial  maBoer,  Ac.  3.  That  it 
should  have  concluded  to  the  country. 
General  demurrer  to  Che  residue  of  the 
pleas.  Held,  that  the  special  causes  of 
demurrer  to  the  first  plea  were  well  as- 
signed. Held,  also,  that  the  other  pleas 
were  bad.  Held,  aUo,  that  the  declara- 
tion was  not  objectionable  for  not  alleging 
that  the  plaintiffs  had  been  wilHng  to  re- 
ceive the  laud;  to  attend  and  sanction  an 
appraisement  of  it,  and  receive  any  just 
award  that  might  be  m^dc-^ElUwortk  v. 
Buell  et  al.,  555 

31.  Suit  by  the  assignee  against  the  maker 
of  a  promissory  note.  Pleas,  1.  That  the 
note  was  given  for  part  of  the  considera- 
tion of  the  purchase  of  a  patent,  called, 
Ac.,  which  the  seller  represented  to  the 
defendant  would  be  valual^e  to  him  in 
connection  with  his  trade  as  a  carpenter, 
and  that  it  was  not  valuable,  d^c.  2.  That 
at,  <fec.,  it  was  agreed,  Ac,  that  the  note 
should  be  paid  in  carpenter  work,  and 
that,  before  the  assignment  of  it,  the  de- 
fendant fully  paid  the  same,  according 
to  said  agreement.  3.  That  after  the  note 
was  executed,  it  was  agreed  that  the  sanie 
should  be  paid  in  carpenter  work,  and 
that,  before  the  assignment  thereof,  the 
defendant,  in  accordance  with  the  terras 
of  said  agreement,  fully  paid  and  satisfied 
the  same.  Held,  that  the  first  plea  was 
bad;  and  that  the  second  and  third  were 
fi^ood,  at  least  upon  general  demurrer. — 
Louden  v.  Birt,  566 

32.  In  a  suit  upon  a  written  instrument,  a 
plea  which  attempts  to  set  up  in  bar  a  pa- 
rol contemporaneous  agreement,  is  baa. 

33.  A  judgment  will  not  be  reversed  because 
an  immaterial  special  plea  was  not  replied 


Ibid, 


34.  Where  a  plea  is  substantially  defective, 
a  demurrer  to  the  replication  to  the  plea 
should  be  overruled. — Barker  v.  Adams, 

574 

35.  Action  upon  a  written  agreement  where- 
by the  defendant  agreed  to  deliver  to  the 
plaintiffs  a  specified  quantity  of  merchant- 
able shelled  corn,  bX  Lafayette,  within  a 
designated  period  and  for  a  specified 
price.  Plea,  that  at  the  time  of  making 
the  agreement,  the  plaintiffs  agreed  in 
writing  with  the  defendant,  that  in  con- 
sideration that  (he  defendant  would  de- 
liver to  them  at  Laftyelte  said  quantity  of 
m<^rchan table  shelled  com,  they  would 
pay  to  the  defendant  said  price  per  bushel, 
and  furnish  the  defendant  a  thresher  to 
thresh  the  com,  for  1  cent  a  bushel;  and 
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that  tliey  failed  and  reftisecl,  on  request, 
to  furnish  the  thresher,  whereby  the  de- 
fendant was  disabled  flrom  performiDghis 
contract,  (fee.  MM,  that  the  plea  was 
suAcient. — Bembridge  et  al.  y.  Stoddard, 

587 

36.  Proceeding  under  s.  207,  c.  30,  R.  S. 
1843,  to  establish  a  claim  against  an  estate. 
A  bill  of  particulars  of  the  claim  was  filed 
in  the  Probate  Court,  and  the  administrator 
appeared  to  answer  to  the  claim.  A  sub- 
mission iu  writiuff  was  filed,  pursuant  to 
the  statute,  signed  bj  the  attorneys  of  the 
parties  respectively,  which,  after  stating 
the  names  of  the  parties  and  the  venue, 
FraitiUifi  county,  stated  that  it  was  agreed 
between  the  plaintiff  and  the  administra- 
tor to  make  an  amicable  suit  of  the  case, 
waiving  the  issuing  and  service  of  pro- 
cess and  a  formal  declaration ;  ana  to 
submit  the  matters  in  dispute  to  the  Pro- 
bate Court  of  said  county  on  the  account 
filed.  On  this  submission  there  was  a 
trial,  and  the  plaintiffs  recovered  a  judg- 
ment. Held,  that  the  judgment  should  not 
be  reversed  on  the  ground  that  there  was 
a  trial  without  an  issue. — Stcift  et  al.  v. 
Hetjield,  623 

37.  Where  several  pleas  filed  are  substan- 
tially the  same,  the  Court  may^  on  motion, 
set  aside  all  but  one. — Hunt  et  al.  v.  Bai- 
Uy,  630 

38.  A  count  in  case  charged  that  it.  in  an 
exchange  of  horses  with  B.  falselv  repre- 
sented his,  il.'s,  horse  to  be  sound,  when 
in  truth  he  was  not  sound,  but.  at  the  time 
of  the  exchange,  was  and  still  is  unsound, 
having  a  disease  called  glanders,  which 
A.  then  knew,  and  that  A.,  though  re- 

guested,  had  refused  to  deliver  to  B.  the 
orse  received  of  him.  Plea,  that  B,  never 
delivered  or  tendered  to  A,  the  horse  re- 
ceived of  him  in  exchange,  although  A., 
on,  <S:c.,  at,  (&c.,  tendered  back  the  horse 
which  he  got  of  fl.;  but  he  then  and  there 
refused  to  receive  the  horse,  Ac.  Held, 
that  the  plea  was  properly  rejected  on 
motion. — tinU  t.  Kirkpatriek^  637 

39.  A  special  plea  which  merely  denies  al- 
legations in  the  declaration  which  the 
plaintiff  would  on  the  general  issue  be 
Dound  to  prove  in  support  of  his  ca.««e,  is 
bad  on  special  demurrer,  as  amounting  to 
the  general  issue.— Pa^n  et  al.  v.  Secttr 
ftal.,  645 

POSSESSION. 
See  AnvxBSX  Possmiox. 


PRACTIOB. 

See  AuvmuKsr.  iiasiTRATiox,  4, 12.  Bill 
OF  ExcKpTioss.  Ohakory,  1,  2,  4,  5.  Con- 
tinuance. Deposition.  Estoppel,  1.  Evi- 
nxxcE,  4,  6, 17.  Indictment,  4.  Instruc- 
tions, Jury,  2  to  4.  New  Trial,  1,  5,  6, 8, 
9.  NextFrienp.  Nuisance,  1.  Pleading, 
6,  7,  9,  15,  16, 19  to  21,  24,  25,  29,  33,  37. 
Promissory  Note,  3.  Summons.  Suprxmx 
Court,  1  to  3.  Vesue,  2.  Verdict. 

1 .  To  authorize  a  judgment  by  default  in  the 
Probate  Court  against  an  administrator, 
under  the  R.  S.  1843,  ha  must  have  been 
served  witli  process  at  least  twenty  days 
before  the  first  day  of  the  term.— Gar/er 
v.  Spencer,  78 

2.  Where  the  declaration  consists  of  a  spe- 
cial and  the  common  count,  and  the  de- 
fendant has  made  default,  the  common 
count  should  be  dismissed,  or  the  dam- 
ages assessed  by  a  jury;  otherwise,  the 
judgment  wiU  be  erroneous.  Jbid. 

3.  Where  the  general  issue  is  in,  and  spe- 
cial pleas  are  filed  which  raise  no  point 
of  wnich  the  defendant  could  not  have 
availed  himself  under  the  general  issue, 
the  question  whether  the  Circuit  Court 
improperly  set  aside  the  special  pleas,  is 
an  immaterial  one. — Coe  v.  Smithj  Admin- 
iatraior,  79 

4.  On  a  motion  for  a  new  trial  on  the  ground 
that  certain  facts  can  be  proved  by  au  ab- 
sent witness,  the  aflidavit  of  the  witness 
should  be  pnoduced  if  it  be  practicable  to 
obtain  it^Priddy  v.  Dodd,  84 

5.  At  the.  close  of  the  evidence  in  a  cause« 
the  plaintiff's  counsel  addressed  the  jury 
without  any  restraint  as  to  time.  The  de- 
fendant's counsel  having  declined  to  re- 
ply, the  plaintiff  claimed  the  right  to  close 
the  argument,  which, upon  objection  bcins 
made,  the  Court  refused  to  permit.  Held, 
that  in  the  consumption  of  time  in  the  ar- 
ffument  of  causes,  much  must  necessarily 
be  left  to  the  discretion  of  the  judge  sit- 
ting at  the  trial,  and  that  discretion  not 
appearing  in  this  case  to  have  been  abused, 
keul,  that  the  ruling  of  the  Court  should 
not  be  disturbed.  Ibid. 

6.  Where  the  error  assigned  is  the  overru- 
ling of  a  motion  for  a  new  trial,  no  points 
will  be  regarded  by  the  Supreme  Court  as 
arisinff  in  the  record,  which  were  not 
made  m  the  Court  below.  Ibid. 

7.  Where  the  admission  of  evidence  has 
been  objected  to  at  the  trinl,but  the  grounds 
of  objection  do  not  appear  to  have  been 
stated,  it  will  be  presumed  that  the  evi- 
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dence  was  pmperlj  admitted.— HmmIm 
T.  HoMMton,  139 

8.  When  the  declaratioDA  of  a  party  hare 
been  admitted  at  the  trial  in  her  own  be- 
half as  a  part  of  the  re»  getUt,  and  the 
record  does  not  profess  to  set  out  all  the 
eridence,  but  discloses  eoough  to  show 
that  if  certain  other  evidence  had  been 
offered,  the  declarations  would  have  been 
admissible,  it  will  be  presumed  that  such 
OTidence  was  offiered.  Ibid, 

9.  After  rerdiet  a^nst  a  defendant  indict- 
ed for  retailing  spirituous  liquor  without 
license,  a  motion  for  a  new  trial  will  not 
be  mnted  because  the  price  for  which 
the  liquor  was  sold  was  omitted  in  the 
indictment— Hare  ▼.  The  StuU,  341 

10.  It  is  not  clear  that  a  motion  In  arrest  of 
judgment  would  be  sustained  for  that 
omission.  Ibid. 

11.  The  motion  for  a  new  trial  does  not  go 
lo  the  indictment  Ihid, 

19.  In  the  absence  of  anj  other  specified 
cause,  it  is  directed  to  the  sufficiency  of 
the  eridenee.  Ibid. 

13.  A  party  who  has  moved  in  arrest  of 
judgment,  cannot  afterwards  move  for  a 
new  trial.— A>^ers  v.  Mtunoell,  SM3 

14.  Same  point  decided.— Skerry  v.  Etoell, 

652 

15.  Where  the  verdict  is  folly  sustained  by 
the  evidence,  it  will  not  l>e  set  aside  be- 
cause an  erroneous  instruction  was  given 
to  the  jury.  Ibid, 

16.  Where  the  defendant  has  moved  in  ar- 
rest of  judgment,  he  cannot  afterwards 
take  the  opinion  of  the  Court  on  the  euf- 
ficency  of  the  evidence,  on  a  motion  for  a 
new  trial,  unless  he  brings  himself  within 
some  of  the  recognised  exceptions.— Bep- 
ley  V.  The  8taU,  364 

17.  Where  it  seems  by  a  statement  in  the 
record  that  a  demurrer  was  filed  and  sus- 
tained to  a  pleading,  but  the  demurrer  it- 
self does  not  appear,  no  question  can 
arise  upon  it  on  error.— TAeJCttsAeitlf,  dee.^ 
Railroad  Co,  v.  McManuB,  275 

18.  It  is  competent  for  the  Circuit  Court  to 
which  a  change  of  venue  has  been  granted, 
to  chang^  the  venue  back,  upon  a  proper 
applicatioD ,  to  the  same  Court  that  granted 
it— CiarA  V.  The  StaU,  268 

19.  A  party  by  consenting  to  a  change  of 
venue  and  appearing  to  the  action  in  the 
Court  to  whicn  it  is  removed,  waives  his 
right  to  complain  of  any  irregularitv  in 
the  manner  of  the  change.  ibid. 


90.  A  eanee  mm  eontimied  by  the  Circuit 
Court  until  the  next  term,  which  was  then 
fixed  bv  law  for  Oeiober,  but  before  Octo- 
ber  the  legislature  dispensed  with  or  post- 
poned the  term  until  tne  sprin|f  thereafter. 
iieUi,  that  the  cause  was  not  discontinued. 

Ibid. 

21,  An  appearance  after  verdict  waives  a 
discontinuance.  Ibid, 

33.  Bill  under  art  3,  c.  30,  B.  3. 1843,  to 
contest  the  validity  and  prevent  the  pro- 
bate of  a  writing  offered  to  be  proved  as 
a  will.  An  issue  was  made  up  in  the  form 
prescribed  by  s.  60  of  said  article,  except 
that  the  words,"  the  execution  of  the  same 
beinff  admitted,"  were  added.  Held,  that 
the  oefendants  stiU  had  the  ri^ht  to  open 
and  close  the  argument  to  the  niry .  HeU, 
also,  that  the  deiendants,  by  allowibg  the 
plsintiffs,  as  they  did,  to  introduce  their 
evidence  first  before  the  jury,  did  not 
waive  that  right — Perry  et  al,  v.  Bland  et 
al.,  •  »  237 

St3.  Where,  without  reference  to  improper 
evidence  admitted,  the  proof  sust&ins  the 
finding  of  the  Court,  Uie  judgment  will 
not  be  reversed.— Sotoers  v.  Headen,  318 

34.  Trespass  against  six  defendants.  The 
writ  was  served  on  three  of  them,  and  as 
to  the  others,  was  returned  "  not  found," 
but  the  return  was  not  suggested  upon  the 
record.  After  the  plaintiff  had  dosed  his 
testimony, the  defendants  served  with  pro- 
cess introduced  the  defendants  not  served, 
and  proposed  to  swear  them  as  witnesses. 
The  plaintiff  objected,  and  while  the  ob- 
jection was  under  discussion,  caused  an- 
other writ  to  be  issued  in  the  cause,  and 
to  be  served  on  the  defendants  who  had 
not  been  served.  Held,  that,  as  t^o  the  de- 
fendants on  whom  the  process  had  not  been 
served  before  the  commencement  of  the 
trial,  the  writ  had  abated,  and  they  were 
no  longer  parties  to  the  action.  Held,  al- 
so, that  they  were  competent  witnesses.— 
Contoell  et  al.  v.  SmUh,  359 

85.  When  the  writ  was  returned  "not  found  " 
as  to  a  portion  of  the  defendants,  two 
courses  were,  under  the  R.  S.  1843,  open 
to  the  plaintiff:  he  might  continue  the 
cause  till  all  the  defendants  were  brought 
into  Court,  or  suggest  the  return  of  "  not 
found"  upon  the  record,  and  proceed  to 
trial  against  those  served.  Ibid, 

96.  If  the  plaintiff  adopted  the  latter  course, 
he  might  afterward  proceed  by  action 
against  those  "  not  found,"  jointly  or  sev- 
^y.  IbU. 

37.  The  declaration  in  a  suit  brought  by  a 
foreign  administrator,  need  not,  under  the 
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R.  S.  1843,  state  that  the  plaintiff  produ- 
ces and  Ales,Ac.,  a  copy  or  his  letters,  Ac, 
—Jetty  y.  SUpeng,  510 

St8.  The  statute  requiring  the  production 
and  filine.  Ac,,  hy  such  admmistmtor,  of 
a  copy  of  his  letters,  applies  only  to  the 
rules  of  eridence,  and  not  to  Uicse  of 
pleading.  Ibid, 

S9.  Suit  upon  a  note  payable  nine  months 
after  date.  Arerment,  that  "  although 
said  sum  of  money  has  been  long  since 
due  and  payable,"  yet,  Ac.  Held,  that  it 
sufficiently  appeared  that  nine  months  had 
elapsed  from  the  date  of  the  note.     Md, 

30.  In  a  suit  by  an  administrator  upon  a 
promissory  note  eiYen  to  the  intestate,  a 
breach  in  the  declaration  that  the  same  is 
wholly  due  and  unpaid,  is  a  sufficient  de- 
nial of  its  payment  to  the  intestate.  Ibid, 

31.  A  motion  was  made  in  the  Circuit  Court, 
prior  to  the  act  of  1851,  to  suppress  dep- 
ositions, and  overruled  ;  but  tne  objection 
relied  upon  was  not  shown  by  the  record. 
Held,  that  it  must  be  presumed  that  no 
objection  was  pointed  out,  and,  hence, 
that  the  ruling  of  the  Court  was  right. — 
tfiwMy  ▼.  MeOUpin,  693 

PBESORIPTIOK. 

See  KuxsAKCS,  6. 

PRIKCIPAL  AND  AGENT. 

See  CHAKOsaT,  5.  PaoxxssoBT  Nora,  1.  Yin- 
DOa  AND  PuacHAsia,  1. 


Proceeding  by  a  surety  against  his  principal, 
under  c.  51,  R.  S.  1843,  by  notice  and  mo- 
tion. The  notice  recited  the  recovery  of 
judgment  by  A.  against  B.,  as  principal, 
ana  C.  as  surety,  in  the  Union  Circuit 
Court,  the  payment  of  the  judgment  by  C , 
and  the  notice  giren  by  the  surety  to  the 
principal  to  show  cause,  Ac.  Held,  that 
the  sutute  had  been  substantially  pur- 
sued.—Bro^^  T.  Camn,  633 

PRINTER. 

See  Statb  Paiima. 

PRINTING. 

See  Stats  PaiMTaa. 

PROBATE  COURT. 


Set  EnouTOis  ako  AnMnrisTairon,  2,  3. 
Plbapimo,  36. 


The  Probate  Court  had  authoritT,  under  the 
R.  8.  1843,  and  it  was  its  duty  upon  a 
proper  application,  to  grant  a  change  of 
venue  in  proceedings  under  art.  3,  c.  30, 
of  those  statutes,  to  contest  the  validity 
of  a  will.— AoMTS  €t  al.  y.  Howard  et  al,, 

335 

PROCESS. 

See  PaAonox,  28  to  94.    Sumxoms. 

PROmSSORT  NOTE. 

5se  Iii9ionfS2fT,  5.  HoaTOAOS,  5  to  7.  Pae- 
Tiis,  3.  Plkaduio,  2, 8, 10, 14, 33,  37,  30, 
31.  Skt-Off,  1.  SwnAT.  Usua7,3,4. 
Vurnoa  and  PuaoBAsxa,  1. 

1.  When  an  a^ent  takes  a  note  in  his  own 
nsme  for  a  debt  due  to  his  principal,  and 
assigns  the  note  to  the  latter,  the  maker 
cannot  set  up  as  a  defence  to  a  suit  by 
the  latter  upon  the  note,  that  when  it  was 
made  the  agent  was  not  authorized  to  take 
it  in  his  own  name. — Palmer  v.  Egbert, 

65 

3.  By  agreement  between  the  maker  and 
pajree  of  a  promissory  note,  after  its  exe- 
cution, the  payee  was  to  receive  lumber 
in  satisfaction  of  the  note;  and  the  ma- 
ker, before  the  note  became  due,  had  sub- 
stantially performed  his  part  of  the  agree- 
ment, neld,  that  such  performance  waa 
a  sufficient  defence  in  a  suit  against  the 
maker  by  an  assisnee  to  whom  the  note 
had  been  indorsed  after  it  became  due.^ 
Ward  V.  WaUon,  75 

3.  The  assignee  of  a  joint  promissory  note 
who  had  sued  the  makers,  might,  under 
the  R.  S.  1843,  upon  the  service  of  the 
summons  upon  one  and  a  return  of  "  not 
found"  as  to  the  other,  sug^t  such  re> 
turn,  obtain  a  judgment  against  the  ma- 
ker served,  and  uterward  sue  the  other 
maker  upon  the  notcw— tftia/  v.  Adammn, 

108 

4.  A,  executed  to  il.  a  note  payable  at  a  day 
specified,  in  money  or  wneat  at  the  cus- 
tomary prices  at  F.,  dbc.  HM,  that  a  de- 
mand ot  the  wheat  was  not  necessary  be- 
fore suit.  HMt  also,  that  the  wheat  waa 
to  be  delivered  at  F.—Harbar  v.  Meraan, 

158 

5.  A  party  who  has  been  sued  upon  his  notes, 
and  trusting  to  the  assurances  of  the 
plaintiff  that  payments  made  thereon  had 
Deen  properly  credited,  has  suffered  judg- 
ment to  pass  for  the  full  amount,  without 
examining  the  notes,  is  not  in  a  condition 
to  obtain  relief  in  chancery .—%7af6oe  v. 
K^kr,  in 
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6.  A  note  paymble  to  the  payae  or  bearer, 
aniens  payable  at  a  chartered  bank  with- 
io  this  state,  ean  onlj  be  transferred,  un- 
der the  R.  S.  1843,  bj  indorsement.— 
JamuoH  Y.  Jarreti,  187 

7.  In  a  suit  upon  a  promisHory  note,  where 
the  defence  is  a  failure  of  tne  coosidcra- 
tion,  and  the  evidence  at  the  trial  is  about 
equally  balanced,  the  plaintiff  must  re- 
cover the  amount  of  the  note-— the  burden 
of  impeachiiiff  the  consideration  being  up- 
on the  defendant— OMi  t.  Noble,        2Stl 

8.  The  Court,  sittinsr  as  a  jury,  having  fnund 
a  verdict  for  the  defendani  upon  auch  ev- 
idence, the  Supreme  Court  set  aaide  the 
verdict  and  remanded  the  cause  for  a  new 
trial.  /6td. 

9.  Suit  before  a  justice,  under  the  R.  S.1843, 
upon  a  note  without  date,  payable  in  terras 
two  years  after  date,  ana,  if  not  paid  at 
maturity,  then  to  be  due  in  twelve  months 
afterwards,  at  6  per  cent  from  a  preceding 
specified  period.  The  defendant  appeared 
before  the  justice,  and,  the  transcript  re- 
citer, filed  his  plea  as  the  law  directed, 
wherein  it  appeared  that  the  title  to  real 
estate  would  come  in  queaf  ioo  and  be  put 
in  issue  on  the  trial ;  whereupon  thejus- 
tice  certified  the  cause  to  the  Circuit  Oourt 
The  defendant  having  failed  to  appear  in 
the  Circuit  Court,  a  judgment  by  default 
was  renden^  agaiuHt  him,  witliout  an  in- 
queat  of  damages  by  the  jury.  Held,  that 
the  transcript  showed,  primm  facte,  that 
the  cause  was  properlv  transferred  to  the 
Circuit  Court  But,  held,  that  the  general 
issue  being  in,  b^  virtue  of  the  statute, 
and  extrinsic  evidence  being^  necessary 
to  prove  the  date  of  the  note,  a  jury  should 
have  been  impanneled  to  try  the  cause,  as 
if  the  defendant  had  appeared  and  defen- 
ded the  action. — Loot  v.  Bokan,  335 

10.  K  promissory  note  was  made  payable, 
in  term^,  without  the  benefit  of  the  stay 
of  execution.  Suit  was  brought  upon  tlie 
note,  and  the  Court  rendered  judsrmetit  for 
the  plaintiff,  and  that  the  defendant 
ahould  have  no  stay  of  execution.  Held, 
that  so  much  of  the  judgment  as  prohibi- 
ted the  stay  of  execution  waa  erroneous. 
^McLant  eL  oi.  v.  Elmer,  339 

11.  A  promt88oiT  note  payable  in  property, 
under  the  R.S  1B43,  imports,  pmna  facie, 
a  valaable  conaideration.— iioyer«  v.  Max- 
weU,  243 


mtaaiUe  in  evidence  in  a  auit  against  a 
co-adminiatrator,  unless  accompanied  by 
proof  of  an  original  indebtedness  npon 
which  the  note  was  founded  ;  and,  wnen 
such  proof  is  made,  the  note  becomes  only 
prima  facit  evidence,  liable  to  be  disputed 
on  any  ground  which  would  have  been 
valid  as  against  such  origihal  indebted- 
ness.—IFestea  V.  Mttrnam,  AdminUlratar, 

.     271 

14.  In  a  suit  for  foreclosure  by  the  assignee 
of  a  mortgage,  against  A.,  for  the  non- 
payment of  his  note  given  to  B,  and  se- 
cured by  the  mortgage,  A.  set  up  in  hia 
answer  that  before  notice  of  the  assign- 
ment he  sold  certain  specified  goods  to  B, 
and  C.  to  whom  the  note  actually  belonged, 
although  drawn  in  favor  of  i$.,  and  that 
by  an  agreement  with  £.  and  C,  and  par- 
ticularly with  the  consent  and  acquies- 
cence of  B.,  the  goods  were  accepted  for 
and  on  account  of  said  note.  Held,  that 
the  defence  alleged  was  sufficient — Reed 
et  al,  V.  Coale  H,  al.,  263 

15.  The  surrender  of  a  note  to  the  maker  is 
a  good  consideration,  to  the  extent  of  the 
amount  due  on  it,  for  a  new  note  given  in 
ito  stead.  Ibid. 

16.  The  new  note  is  a  new  contract,  to  be 
regarded  as  if  given  for  any  other  valid 
consideration,  and  to  be  governed  in  ail 
respects  b^  the  law  in  force  at  the  date  of 
its  execuuon.  Ibid. 

17.  Where  the  assigoor  of  a  note  fills  up  the 
assignment  with  the  name  of  the  assignee, 
he  thereby  designates  the  person  to  whom 
he  is  liabie. — Bowert  v.  Headen,  31 8 

18.  But  where  he  merely  writes  his  name 
upon  it,  he  agrees  that  the  blank  may  be 
filled  up  by  any  bonajide  holder,  that  the 
person  whose  name  is  filled  in  shall  be 
his  immediate  indorsee,  and  that  he  will 
be  liable  to  him  aa  such.  Ibid, 

19.  Where  the  indorsement  remains  blank, 
the  note  may  be  passed  by  mere  deliveij. 

Ibid. 

90.  These  roles  prevail  in  the  assignmeiit  of 
notes  under  the  R.  S.  1843,  as  well  as  in 
asaignments  under  tha  law-merchant. 

Ibid. 

21.  Where  there  are  intermediate  fnll  in- 
dorsements, the  indorsee  cannot,in  his  own 
name,  sne  a  remote  indorser  at  law.  Ibid. 


12.  A  declaration  upon  such  a  note  need  not   22.  Under  the  R.  S.  1843,  a  promissory  note 
allege  the  consideration.  Ibid.       ib  the  form  of  a  due  bill,  is  negotiable. 

13.  A  note  given  by  one  of  several  admin- 
istrators, admitting  a  sum  of  money  to  be 
due  from  the  intestate's  estate,  is  not  ad- 


23.  Such  a  note  when  sold  may  be  indorsed 
in  full  or  in  blank.  Ibid. 
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S)4.  In  a  suit  Qpm  the  MsigDmeiitof  a  prom-  i 
issorj  note  indorsed  in  blank)  evidence 
-  that  when  it  was  indorsed  the  assignor  told  , 
the  person  to  whom  it  was  delivered,  thai  < 
he  need  not  $ue  the  maker,  as  he  was  poor — 
that  he,  the  aiBBignor,  would  see  it  paid,  is 
not  admissible.  Ibid.  I 

25.  A  creditor  who  receives  the  notes  of  third  < 
persons,  properly  indorsed  to  hi ro,  as  col* 
lateral  security  for  a  debt,  knowing  the  ; 
makers  to  be  in  doubtful  circumstances,  is 
bound  to  use  reasonable  diligence  to  col- 
lect them,  or  show  some  excuse  for  not  do- 
ing so,  but  extraordinary  diligence  is  not 
required. — Sletin  et  al.  v.  Morrow  et  al,, 

425 

26.  If  the  creditor,  through  his  laches,  fails 
to  re'ilize  the  money  on  the  notes,  the  debt- 
or has  the  right  to  treat  the  notes  as  a  sat- 
isfaction, so  far  as  they  go,  of  the  debt. 

Jbid. 

27.  The  R.  S.  1831  permitted  the  payee  of  a  i 
note  to  proceed  at  law  on  the  note  and  in  [ 
chancery  on  a  mortgage  given  to  secure  it, 
at  the  same  time;  but  a  satisfaction  of  ei- 
ther the  decree  or  judgment  was  a  satis- 
faction of  both. — Fairman  r. Farmer  et  al., 

436 

28.  A.  and  B.  havine  mutual  accounts  be- 
tween them,  B.  died,  snd  C.  was  appointed 
his  administrator.  C ,  afterwards,  as  ad- 
ministrator, executed  to  it.  a  note  payable 
out  of  B.'m  estate.  Held,  that  the  note  was 
prima  facie  evidence  of  a  settlement  of 
the  mutual  accounts,  and  of  the  amount 
found  due  on  the  settlement. — Phelps  v. 
Younger,  450 

39.  To  impeach  a  note  founded  upon  the 
settlement  of  mutual  accounts,  it  is  nec- 
essary to  show  some  mistake  or  fraud  in 
the  settlement.  Ibid. 

30.  Possession  of  a  promissory  note,  not  in- 
dorsed, is  prima  faaa  evidence  of  owner- 
ship, and  prima  facie  entitles  the  possessor 
to  payments— SuM  v.  Beaton  et  al.,      522 

31.  Where  the  payee  of  a  note,  having  trans- 
ferred it  to  anot  ner  person  by  delivery,  af- 
terwards receives  payment  of  the  note,  the 
equitable  owner  may  recover  from  him  the 
money,  in  an  action  for  money  had  and 
received.  Ibid. 

32.  The  amount  paid  to  discharge  an  incum- 
brance upon  land  conveyed  with  a  war- 
ranty against  incumbrances,  may,  if  rea- 
sonaole,  and  the  least  for  which  the  in- 
cumbrance could  be  bought  in,  be  set  up 
as  a  defence  (in  the  absence  of  any  other 
controlling  agreement  between  the  grantor 
and  grantee)  by  way  of  recoupment,  to  a 


suit  by  the  assignee  or  payee  of  a  note 
given  for  the  last  instalm<?nt,  at  least,  of 
tl^  parcluisern>oney. — Baker  Y.RaiUback, 

533 

33.  The  consideration  of  a  note  may  be 
proved  by  a  conversation  between  the  par- 
ties when  it  was  given. — Orth  et  al,  v. 
Sharkey,  642 

34.  A  promissory  note  was  executed  and  put 
into  the  hands  of  il.,  to  be  delivered  to  ihe 
payees  upon  their  surrendering  up  a  hit- 
ter of  credit  which  they  held  to  secure  the 
debt  of  a  third  person.  A.  delivered  up 
the  note  to  the  payees  without  receiving 
from  them  the  letter  of  credit,  and,  having 
never  surrendered  it,th(y  brought  suit  on 
the  note.  Held,  that  the  note  was  void  for 
want  of  consideration. — Pafton  et  al.  v. 
Secur  et  al,  645 

PROSECUTING  ATTORNEY. 

1.  The  prosecuting  attorney  of  the  fourth 
judicial  circuit,  who  was  elected  under  a 
law  of  1849,  (Laws  1849,  p.  95),  was  en- 
titled to  serve  durina'  the  full  period  of 
the  term  for  which  he  was  elected,  not- 
with.Hlandin^  the  election,  before  the  ex- 
piration of  his  said  term,  of  a  prosecuting 
attorney  for  that  circuit,  under  the  act  of 
1851,  (Laws  1851.  p.  U\).'^BarKwellv. 
The  State  ex  rd.  Robinson,  179 

2.  Chapter  132  of  the  acts  of  1851  repealed 
c.  13  of  the  acts  of  1847,  and  revived  c. 
73  of  the  R.  8. 1843.— TAe  State  v.  Shuf' 

Jlebarger,  532 

3.  The  last-named  chapter  having  provided 
that  prosecuting  attorneys  should  receive 
the  same  compensation  as  was  then  pro- 
vided by  law,  their  compensation  was  to 
be  regulated  by  s.  1,  c.  40,  R.  8. 1838.  Ibid. 

PURCHASE-MONEY,  APPLICATION 
OF. 

Bee  Shxriff's  Sale,  5,  6. 


RAILROAD  COMPANY. 

See  Dax AGXB,  2. 

REOOGNIZANOB. 

1.  The  fact  that  a  party  recognized  for  a 
crime  by  a  justice  of  the  peace  has  been 
subsequently  recognised  by  the  same  jus- 
tice upon  another  charge,  for  a  matter 
which  was  part  of  the  same  transaction, 
will  not  discharge  the  first  recognisance. 
—The  StaU  v.  Siaw,  428 

2.  Where  a  complaint  made  before  a  justice 
of  the  peace  shows  that  the  act  charged 
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might  be  either  of  levenl  erimee,  the 
justice  maj  elect  for  which  he  will  recog^ 
niie  the  party,  and  a  reoogninuice  tq  ap- 
pear and  answer  for  either  will  be  T^id. 

3.  An  examining  magistrate  could  requiije 
two  or  more  persons  to  enter  into  a  joint 
reeogniiance  to  appear  and  answer  to  an 
indictment  for  murder,  when  the  law  au- 
thorised a  joint  trial  of  persons  charged 
with  being  jointly  concerned  in  the  com- 
mission of  that  crime.— /fotedew  t.  The 
8UU,  587 

BEOORD. 

Stt  JuDOMntT,  4.    KonoB. 

REOORDINO. 

iSse  Rmstimr. 

REOOITPMEKT. 

fise  PaoMUsoaT  Nora,  33.    Rdcsdt,  3. 

REFERENCE. 

Set  ABBiraATioif,  11, 13. 

REOI8TRT. 

8f  MoaTOAOK,  8,  9.    Patxnt. 

The  recording  of  an  instrument  operates  as 
constructiTe  notice  of  its  contents  onlr  in 
those  cases  where  the  recording  is  antaor^ 
iied  by  law.-r&ed  e<  oi.  v.  Cbeit  ti  al., 

983 

RELATOR. 

1.  In  a  suit  upon  a  surplus  rerenuebond 
the  board  of  county  commissioners  is  a 
proper  relator.— TAe  Stele  t.  Clmrk  et  ml,, 

315 

ft.  It  is  doubtful  whether  in  a  suit  upon  a 
surplus  revenue  bond,  any  relator  is  neces- 
sary;' though  a  responsible  relator  might 
be  proper.  iSid. 

RELEASE. 

£r€tDowxa,3.    Witrsbb,7,9. 

1.  The  release  <^  a  parol  contract  need  not 
be  under  seal.— Deeslm  t.  Ri^ptbee,     464 

9.  A  female  over  eighteen  and  under  twenty- 
one  years  of  age,  may,  in  this  state,  make 
a  valid  release  of  a  contract  to  marry. 


3.  A  release  of  real  estate  is  not  valid  nnless 
a  grantee  is  in  some  way  designated.— 
mwmmn  H  ml,  v.  JVmssmcji,  648 


REMEDY. 

Set  JkMMXfDuwsn.    Amuuimr, 

I.  Where  private  property  is  taken  for  pub- 
lic use  under  Uie  authority  of  a  statute 
which  points  out  the  mode  m  which  com- 
pensation shall  be  made  therefor,  that 
mode,  and  no  other,  under  the  constitution 
of  1816,  could  be  pursued  to  obtain  such 
compensation.— iVaU  et  ml.  v.  The  WkUe 
Wmter,  ^c,  Cmnmi  Co.,  431 

3.  The  reason  of  this  rule  is,  that  as  the 
law  authorized  the  property  to  be  taken, 
the  corporation  appropriating  it  com- 
mitted no  wrongful  act,  and  nence  the 
common-law  doctrine  as  to  cumulative 
remedies  is  not  applicable.  Jhii. 

3.  A  defendant  may  elect  between  claiming 
a  set-off  or  recoupment  in  an  action 
brought  against  him,  and  bringing  a  cross 
action  for  his  demand. — Rmtibn 


per. 


V.  Umf' 

585 


4.  If  he  elects  to  bring  the  cross  action,  he 
is  bound  by  that  election^  at  least  till  he 
abandons  it  by  dismissing  his  suit.  Ibid, 

RENTS  AND  PROFITS. 

See  Sbbuf^'s  Salx,  9. 

REPLEVIN. 

1.  When  a  partner  sells  to  a  stranger  his  in- 
terest in  the  partnership  ffoods,  the  stran- 
ger cannot,  on  refusal  of  the  co-partner 
on  demand  to  admit  him  as  a  partner, 
maintain  replevin  for  the  goods. — Reeee 
v.  Mo^,  169 

3.  In  replevin,  only  compensatory  damages 
can  be  given.— -AOleMtsfl  et  ml,  v.  Jonet, 

360 

3.  In  replevin,  where  no  damages  am  al- 
leged, the  smount  of  the  recovery  cannot 
exceed  the  alleged  value  of  the  property. 

Jbui, 

REPLEVIN  BAIL. 

See  JvDOXtifT,  18. 13. 

1.  TheR.  8. 1888  did  not  give  to  the  un- 
dertaking of  a  replevin-bail  in  a  justice's 
Oourt  the  force  of  a  judgment,  but  merely 
that  of  an  obligation  to  par  the  judgment^ 
if  it  could  not  be  made  oy  an  execution 
against  the  principal.— Bvrfoa  v.  McOre- 
gwetml.,  550 
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9.  A  joint  ezflontion  eould  not,  under  tlie 
R.  8. 1838,  be  issoed  by  a  jastiee  of  the 
peace  against  a  jadgment-dTebtor  and  his 
replevin-bail.  /M. 

3»  Before  the  plaintiff  could  proceed  by 
metre  faeiaa,  under  the  R.  S.  1838,  against 
a  replevin-bail,  before  a  justice  of  the 
peace,  it  was  incambent  upon  him  to 
baTe  an  execution  against  the  principal 
returned  "  no  property  foand,"  3k.  Ibid, 

4.  A  party  prosecuting  a  scire  AwtM  against 
a  replevin-bail  upon  an  alleged  revived 
jadgnent  against  the  principal,  may  be 
required  to  show  that  the  judgment  has 
been  revived.  Aid. 

5.  In  (kt^ker,  1838,  ii.  became  replevin-bail 
upon  a  justice's  judjg;ment.  In  a  proceed- 
ing by  Beirefmciat,  in  1849,  for  an  execu- 
tion sgainst  the  bail,  he  pleaded  the 
statute  of  limiutions.  if  eld,  that  the 
plea  was  properly  rejected.  Aid. 

RESOISSIOV. 

^Se^JPuBAoiif  0,3,33. 

i 

A  party  'who  would  rescind  a  contract  on  ' 
the  ground  of  fraud,  must  return  what- 
erer  of  value  he  has  received  upon  the 
eontract  from  the  ojiposite  party,  that 
thev  may  be  placed  m  state  f vs.— 4[3m^ 
▼,  UwTptTf  454 

RETAIUNO. 

ffee  BoABD  or  Ck^ncnsioKna,  d  to  5.  Cor- 
erinrnosfAL  Law,  13, 15.  iRDicnfxirT,  1, 
7  to  9, 15.  iNroaMAnoir,  1,  8,  4,  €  to  10. 
KuisANCB,  1.    flTATorn,  18, 13. 

1 .  Ptoe<>€«lion  under  the  act  otMatck,  1 853, 
for  retailinr  spirituous  liquor  without 
license.     The  defendant   admitted  the 
selling  without  license  as  charged.  Htld, 
that  the  question  of  the  power  m  the  legis- 
lature to  prohibit  the  sale  of  spirituous 
liquor  was  not  involved  in  the  cause. 
Hmd,  also,  that  the  defendant's  admis-  , 
aions  were  sufficient  to  authorise  a  con- 1 
▼iction,  if  the  law  was  constitutional.—  | 
Jfeise  V.  TAe  StaU,  348  • 

8.  On  the  trial  of  the  defendant  for  letail-  I 
inff,  he  offered  in  evidence  the  record  of  | 
a  former  conviction  for  retailing,  as  evi-  j 
dence  of  a  conviction  for  the  same  offence, ' 
but  the  evidence  given  at  that  trial  was 
not  set  out  in  that  record.    The  prosecu- 
ting witness  testiAed  that  he  had  bought 
liquor  from  the  defendant  by  a  Isms  quan- ' 
tity  than  a  quart  several  times,  but  that  i 
be  did  not  know  and  could  not  distinctly  j 
reeoUecC  that  the  time  to  which  he  then  I 
Vol.  IV.— 61. 


testified  was  anv*  other  or  diflbrent  from 
the  time  testified  to  by  him  in  the  said 
case  in  which  the  defendant  had  been 
convicted;  but  he  further  stated  that  the 
place  where  the  liquor  was  sold  was  sup- 

Slied  with  suitable  bottles,  liquors  and 
ztures  for  a  bar;  and  that  about  the  time 
of  the  selline  in  question,  for  a  period  of 
four  weeks,  he  had  drank  at  that  bar  ha- 
bitually, some  days  as  often  as  three  or 
four  times  a  day.  Held,  that  the  jury 
were  authorised  to  infer  that  the  offence 
charged  was  different  ft*om  that  on  which 
he  had  before  been  convicted. — WUlmrd 
V.  rie  St0U,  407 

3.  The  act  to  regulate  the  retailing  of  spir- 
ituous liquors,  Ac.,  approved  Mmrek  4, 
1853,  does  not  prescribe  any  penal^  for 
selling  spirituous  liquors  on  5«iidsy. — 
Romtiawn  v.  The  State,  599 

4.  Information  under  the  liquor  act  of  1853, 
for  retailing  spirituous  Hquor.  The  re- 
tailing was  charged  and  proved  to  have 
taken  place  on  the  4th  of  June,  1853. 
The  defendant  produced  a  license  regu- 
larly issued  by  the  auditor,  dated  JVbeem- 
ker  7,  1853,  authorising  him  to  retail 
spirituous  liquor  for  one  year,  and  proved 
that  at  the  April  election,  1853,  a  majority 
of  the  votes  in  the  township  for  whica 
the  license  issued,  and  where  the  retail- 
ing took  place,  were  cast  in  favor  of 
granting  license.  Held,  that  the  license 
covered  the  period  when  the  retailing 
took  place,  and  was  valid.— Iieimm  v. 
TkeSUUe,  60S 

5.  To  authorise  the  issuinr  of  process  un- 
der s.  3,  p.  385,  R.  8. 1853,  for  the  appre- 
hension of  a  person  accused  of  retailing 
spirituous  liquor  without  license,  the  tes- 
timony should  show  the  name  of  Uie  per- 
son to  whom  the  liquor  was  sold,  or  that 
his  name  is  unknown. — Tke  Stmte  v.  Bur- 
yets,  €06 

RETURN. 

The  return  upon  a  /./i.  that  it  was  levied 
''upon  the  ]>ropertyof"  the  execution- 
defendant,  without  designating  the  kind, 
quantity,  or  value,  and  accompanied  by 
no  other  paper  or  memorandum  to  remove 
the  uncertainty,  is  void  for  uncertainty. — 
IrfNO  et  tU.  V.  Smiik  tt  ei.,  56 

REVISED  STATUTES. 

See  STATcrn,  14  to  17, 80, 84. 

RIOT. 

1.  Where,  bv  previous  concert,  three  or  more 
persons,  by  their  voices  or  a  trumpet, 
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make  a  gnat  noia«  tamnltaoaal^,  in  the 
night-time,  in  the  ▼icinitj  and  within  the 
hearing  of  pereonii  not  participatiDg  with 
them,  the  act,  und«tr  the  R.  S.  1843,  is  a 
riot.— jBanikiM  t.  The  SUUe,  114 

a.  The  fact  that  the  witnesses  who  heard 
the  noise  were  not  alarmed  hj  it,  does  not 
change  the  nature  of  the  offenee.        /M. 

3.  Neither  does  the  circumstance  that  those 
who  made  the  noise  were  in  a  good  humor 
at  the  time.  Ibid. 

8. 

8ALB. 

i^M  AnMixisnAToa'sSALc,  1  to  4.  Xobtoaoi, 
S  to  4.  Statb  Paivna,  4, 5.  TxirDOft  ans 
PvaoH. 


1.  Oiuwing  erops  raised  annuallr  bj  labor, 
ar«)  s«l»ect  to  sale  as  personal  propertr, 
even  before  their  maturity,  and  the  ssie 
does  not  necessarily  invoWe  an  interest  in 
realty  requiring  a  written  agrsement. — 
BriJur  t.  Hu^kf,  1 46 

3.  A  sale  of  personal  propertj  is  not  com- 

Slete,  where  something  yet  remains  to  be  | 
one  hj  the  seller  before  the  article  sold 
can  be  identified.  Ibid, 

3.  By  the  common  law,  a  parol  contract  for 
the  sale  of  chattels  is  ralid;  and  the  stat- 
ute of  frauds  changes  that  rule  only  as  to 
sales  amounting  to  more  than  fifty  dollars. 
-^HtnUne  y.  HkU,  189 

4.  A.  sold  a  colt  to  B„  by  parol,  for  twenty 
dollarM,  the  parties  agreeins  that  the  colt 
should  run  with  the  mare,  which  belonged 
to  A.  and  waa  in  his  possession,  until  it 
was  weaned,  when  it  should  be  delirercMd 
to  B.,  who  was  then  to  pay  the  price  stip- 
nlated.  When  the  colt  was  weaned,  B. 
tendered  the  twenty  dollars,  in  specie,  and 
demanded  the  colt.  Held,  that  the  con- 
tract vested  the  property  in  B.,  and  placed 
it  at  his  risk,  from  the  moment  when  the 
bargain  was  closed,  without  any  actual 
payment  or  present  delivery;  and  ihatil., 
from  the  time  when  the  contract  was  made 
until  the  delivery  of  the  colt  to  jB.,  was  a 
bailee.  Ibid, 

SATISFACTION. 

<Sm  AoCOBD  Aim  SaTIST ACTION.  JcnoxxNT,  10. 
FkoKissoaT  Note,  96,  27. 

SCHOOLHASTKB. 

Ste  Plsabiko,  17. 


1.  A  teacher,  in  the  exercise  of  the  power  of 
corporal  punishment,  must  not  make  such 

Eower  a  pretext  for  cruelty  and  oppression, 
utthe  cause  must  be  sufiicient,  the  io- 
strument  suitable,  and  the  manner  asd 
extent  of  the  correction,  the  part  of  the 
person  to  which  it  is  spplied,  and  the  tem- 
pter io  which  it  is  inflicted ,  should  be  dis- 
tins^ished  with  the  kindness,  prudence, 
and  propriety  which  become  the  sUtion. 
-^Chiper  y.  McJunldn,  290 

S.  The  doetrine  laid  down  in  Cooper  r.  Jfc- 
Junkin,  safe,  p.  390,  in  relation  to  tht 
riffht  of  teachers  to  chastise  their  pupils, 
adhered  io.— Gardner  y.  The  SUOe,      632 

3.  As  a  matter  of  public  policy  and  to  pre- 
yent  breaches  of  the  peace,  courts  should 
hold  a  strong  and  stem  hand  over  teach- 
ers who  abuse  their  sacred  and  responsi- 
ble position  by  the  infliction  of  brutal  cor- 
poral punishments.  Ibii. 

SCHOOLS. 

1.  Trustees  of  a  school  district,  appointed 
by  the  township  clerk,  held  their  ofiiee, 
under  the  R.  S.  184.S,  until  their  success- 
ors were  elected  and  qualified.— StoaUs  v. 
The  Bute,  ^16 

9.  A.  was  elected,  at  the  regular  election  in 

1849,  a  district  trustee,  under  s.  39  of  the 
act  of  1849  to  increase  and  extend  the 
benefits  of  common  schools.  No  election 
was  held  in  1850.  Held,  that  A.  was  there- 
by continued  in  office,  and  that  an  ap- 
pointment by  the  township  clerk  of  an- 
other person  in  his  stead,  under  the  act  of 

1850,  amendatory  of  said  section,  was 
void.— Slno«r<  «C  at  v.  7Ac  State,       396 

3.  School  districts,  being  public  corpora- 
tions, organised  under  a  public  statute, 
the  courts  will  judicially  take  notice  of 
their  organiaation.— ;5toails  y.  The  StaU, 

516 

SCIRE   FACIAS. 

Bee  JvDOKKMT,  2.  Ji]Bisi>i<rnoy.    PLKAnnf«, 
7.  RarLKViir  Bail,  3  to  5. 

1.  Scire  jfacios,  under  the  R.  S.  1843,  on  the 
transcript  of  a  justice's  judgment,  for  an 
execution  against  real  esUte.  The  scire 
fiicioe  alleged  that  A.,  B.,  and  C,  mer- 
chanto  trading  under  the  name  of  il.  jr 
Cd.,  recovered  a  judgment  under  their  firm 
name,  dc.  Pleas,  1.  Thatil.,  B,  and  C. 
were  not,  at  the  time  of  the  recovery  of 
judgment,  nor  at  any  other  time,  partnei  s 
under  the  name  of  A.  4r  Cb.,  nor  did  they, 
as  partners,  or  otherwise,  recover  the 
judgment,  ^.—3.  That  A.,  B.,  and  C. 
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were  not,  at  tbe  oommeDcemeiit  of  the 
suit,  nor  are  they  yet,  the  owners  of  the 
judgment  as  partners  under  the  name  of 
il.4- Co.,  or  otherwise.  The  pleas,  not  hav- 
ing been  sworn  to,were,  on  motion,  reject- 
ed. HM,  that  the  rejection  was  right — 
Forbes  r.  Tiffany  et  ei.,  304 

3.  Where  the  judgment  hss  been  assigned, 
such  Bctrejmeias  may  be  proeeeuted,  un- 

I  der  the  R.  8. 1B43,  in  the  name  of  the 

judgment-plaintiff.  Ihid. 

I        3.  The  defendant  cannot,  in  such  case,  com- 

i  plain  of  the  omission  of  the  clerk  to  in- 

[  dorse  upon  the  writ  that  it  is  for  the  use 

of  the  assignee.  Ihid. 

4.  A  proceeding  by  §cir4  fmda§  to  rsFiye  a 
judgment,  is  a  suit  in  which  the  defend- 

[  ant  IS  entitled  to  notice,  and  to  appear  aud 

I  plead,  aiid  to  have  a  trial  of  the  issues. — 

Burton  t.  McGregor  tt  al,,  550 

5.  Such  proceeding  falls  within  the  eases  in 
which  the  statute  fixes  a  time  within  which 
a  justice  shall  rentier  judgment.         Ihid. 

I  €.  The  failure  of  the  justice  to  enter  such 
judgment  within  the  period  required  by 

i,  the  statute,  works  a  diaeontiauance  of  the 

suit.  Ihid. 

7.  The  justice  cannot  afterwards  amend  by 
entering  up  the  judgment  as  of  a  period 
within  that  fixed  by  the  stetute.        Ikid. 

SEDUCTION. 

A  coQTeyance  of  land  to  a  husband  ia  sat- 
isfaction of  a  demand  for  damages  against 
the  grantor  for  the  seduction  of  his  wife, 
is  valid  against  the  creditors  of  the  grant- 
or, where  there  appears  to  have  been  no 
fraud  on  the  part  of  the  husband.— ^r- 
iiole  et  ml.  v.  GomkiU  et  oL,  219 

SET-OFF. 

8m  AnoaNET  at  Law,4.  Rkm edt,  3. 

In  a  suit  upon  a  note  executed  by  X  to  B., 
a  note  made  by  B.  and  C.  to  A.  was  set 
up  as  a  defence  by  way  of  set-off,  without 
any  allegation  applying  the  latter  note  to 
the  transaction  upon  which  the  former  was 
founded.  Held,  that  it  was  not  a  proper 
set-ofT.— Aced  et  ed.  y.  Coale  et  al,  Admin- 
Uirator;  S63 

SHERIFF. 

See  WiTMm,  1. 

1.  A  sheriff,  when  he  accepts  the  oAce, con- 
tracts that  he  will  faithfully  discharge 
•▼ery  duty  required  of  him  oy  law,  and 


for  the  omission  of  any  duty  enjoined  by 
law,  from  which  damages  follow,  he  will 
be  held  responsible.— TAe  StaU  r.  lAnes, 

351 

3.  The  steps  to  be  taken  by  a  sheriff,  on  the 
sale  of  real  estate  upon  execution,  are  dis- 
tinctly pointed  out,  and  for  a  failure  to 
pursue  them,  whether  from  a  corrupt  in- 
tention or  neglect,  he  is  liable  to  the  in- 
jured party.  Ibid, 

3.  It  is  the  duty  of  the  sheriff,  on  a  sale  of 
land  upon  execution,  to  make  and  tender 
a  deed  to  the  purchaser,  and  the  latter  is 
not  bound  to  part  with  his  money  until 
the  deed  is  tendered.  Ibid. 

4«  Where  the  sheriff  not  having  tendered  a 
deed  to  the  purchaser,  has,  for  an  omis- 
sion of  the  latter  to  pay  the  purchase-mo- 
ney, sold  the  land  for  a  smaller  sum  to  an- 
other person,  the  first  purchaser  is  released 
from  his  bid,  and  is  not  liable  to  pay  the 
difference  between  the  first  and  second 
sales.  Ibid. 

5.  The  sheriff,  under  such  circumstances,  is 
liable  to  the  execution-defendant  for  the 
amount  of  the  difference  between  the  two 
ssles.  Ibid. 

6.  The  infringement  by  the  sheriff  of  a  pos- 
itive law,  while  acting^  in  his  official  ca- 
pacity, is  such  a  violation  of  his  duty  as 
amounts  to  a  breach  of  his  bond. — The 
StoU  r,  WiUimmM,  393 

7.  Indictment  against  a  sheriff,  predicated 
upon  B.  5,c.  104,  acts  1841,  which  was  re- 
vived and  continued  in  force  by  an  act  of 
1844.  The  indictment,  after  setting  out 
a  decree,  Ac.,  in  favor  of,  Ac., and  against 
the  unknown  heirs  of  one  A.,  the  issuing 
of  an  execution  and  the  levr  thereof  on  a 
certain  tract  of  land,  chaigea  that  the  sher- 
iff, while  acting  as  such,  during  the  sale 
of  said  land,  unlawfully  and  knowingly 
did,  Ac.,  procure  one  B.  to  bid  off  and  buy 
said  land  at  said  sale  for  the  use  and  ben- 
efit of  him,  the  sheriff,  and  that  B.  did 
then,  Ac.,  bid  off  and  buy  the  land  for  the 
sheriff,  with  the  intention  then  and  there 
to  cheat  and  defraud  said  unknown  heirs, 
Ac.,  in  the  sum  of,  Ac.  The  sale  was 
alleged  to  have  been  made  on  the  1 8th  of 
May,  1850,  and  the  indictment  was  found 
at  the  April  term,  1852.  Held,  that  the 
section  of  the  act  upon  which  the  indict- 
ment was  founded,  created  two  distinct  of- 
fences; one  for  being  knowingly  guilty  of 
an  act  or  omission  amounting  to  a  breach 
of  his  official  bond,  which  is  punished  by 
fine;  the  other  for  being  guilty  as  afore- 
said, with  intent  to  defraud  or  injure  any 
person,  Ac.,  which  is  punished  by  fine  and 
imprisonment;  and  tliat  the  first  oifonca 
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was  well  de«cribed,  bat  tbe  latter  was  not 
But,  held,  that  the  prosecution  for  the  first 
offence  was  barred  by  the  statute  of  limi- 
tations.  Ikid. 

8.  Bjr  the  R.  S.  1859,  sheriffs  are  enUtled  to 
mfleage  for  taktuff  a  oonriet  to  the  state 
prison,  for  each  mile  thej  tnay  neeessaril  j 
travel  in  going  to  and  returning  therefrom. 
— Dirna  V.  'iHe  SfU,  5S9 

9.  The  provisions  of  s.  1,  e.  37,  R.  S.  1853, 
Tol.  1,  and  s.  1,  c.  70,  of  the  same  Tolume, 
regulating  sheriffii'fees  for  taking  convicts 
to  tbe  state  prison,  are  not  repugnant  to 
each  other,  aad  are  to  be  construed  in  pari 
wutteria.  Ikid, 

SHERIFF'S  SALE. 

See  CntTinoATB  fob  Canal  Land,  3.  In- 
ADKQUAOT  Or  PUCK.  NoTiOK.  SoniFr, 
3  to  5.    SpBCiric  PsayoBMAMCK,  1. 

1.  A  sale  of  real  estate  upon  execution, 
without  appraisement,  is  proper,  if  st  the 
date  of  the  contract  upon  which  the  judg- 
ment was  rendered,  the  law  did  not  re- 
quire that  lands  to  be  sold  on  execution 
should  first  be  appraised.— Xaw  et «/.  t. 
Smith  et  al.,  56 

9.  Where  it  does  not  appear  that  the  rents 
and  profits  of  land  were  not  first  oEered 
upon  a  sale  on  execution,  it  will  be  pre- 
sumed that  thej  were  first  offered.    Md, 

3.  Great  inadequacj  of  price  will  not  vitiate 
a  sale  of  land  upon  execution,  where  the 
inadequacy  has  been  occssioned  bj  the 
improper  conduct  of  the  execution -de- 
fendant. Jbid. 

4.  Oross  inadequacy  of  price  is  not  sufficient 
to  set  aside  a  jucficial  sale;  but  such  in- 
adequacy may  be  a  controlling  element, 
in  connection  with  other  circumstances, 
in  determining  its  vslidity.— Benton  v. 
Shreeve  et  al.,  66 

5.  A  sheriff  who,  having  several  executions 
in  his  hands  upon  decrees  of  foreclosure 

r'nst  the  same  land,  sells  the  land  upon 
execution  havingthe  preference,  for  a 
sum  more  than  sufficient  to  satisfy  it, 
should  apply  the  surplus  upon  the  other 
executions,  according  to  the  order  of  their 
preference.  Ibid. 

6.  The  fact  that  the  purchaser  under  the 
first  execution  has  not  fully  paid  the  pur- 
chasMB-money,  does  not  authorise  the 
sheriff  to  sell  upon  the  execution  next 
having  preference.  His  act  in  accepting 
a  part  of  the  purchase-money,  obliges 
him  to  take  the  proper  steps  to  coerce 
payment  of  the  residue.  Jbid, 


SLANDER. 

In  slander  for  words  char|^tng  ths  phiidff 
with  perjury  in  his  testtmooy  givca  it  i 
trial,  it  is  a  sufficient  defence  to  i^ 
that  the  plaintiff  was  not  swon  at  tk 
trial.— 5nycfer  v.  Deymnt^  STS 

SPEOinO  PEBFORMAVCR 

1.  To  entitle  a  persoo  to  a  specific  pa6n- 
ance  of  a  sheriff's  sale — if  the  safe  as 
be  at  all  enforced  in  eqai|y— he  ma 
have  filed  his  bill  within  a  i *^' 


time,  paid,  or  offered  to  p^,  the  por- 
chase-money,  and.  in  case  of  sb  o&r. 
have  followed  up  the  tender  by  briofi^ 
the  money  into  Oonrt. — Beatam  v.  Smm 

el  ml.,  « 

9.  Courts  of  law,  as  a  general  rule,  do  sot 
enforce  the  specific  peifonnance  «l  ifsrw- 
ments  unless  specially  authorised  to  de 
so  by  statute;  but  awaira  daaages  for  tbe 
breach  of  them. — McImu€  et  ^  j.  B- 
mar,  W 

3.  A.  being  the  owner  of  a  tract  of  laid 
under  mortgage,  agreed,  by  title  bonds, 
to  convey  a  part  of  it  to  B.  and  the  ren- 
due  to  €7.,  with  tlie  agreement  tbst  C, 
with  the  consent  of  the  mortgagee,  miekt 
apply  the  purchaae-inoiiey  to  the  £»- 
charge  of  the  mortgage  oo  his  part  The 
roortffagee  having  assented,  B.,  vitk  tk 
fraudulent  purpose  of  setting  his  part  d 
the  land  also  released  from  the  mottgi^ 
as  a  part  of  the  land  purchased  br  C^ 
arranged  with  A,  and  C.  that  A.  AosU 
convey  the  entire  tract  toC,  that  C,  npos 
paying  the  purchase-monej  for  his  part  of 
the  premises,  should  franduloitlr  {RocaR 
a  release  by  the  mortgagee  of  the  wMe 
of  the  premises,  and  then  convey  to  B. 
the  part  of  the  premises  which  A.  bad 
agreed  to  convey  to  hioL  C  hxring 
fraudulently  procured  the  release  of  tbe 
whole  premises  upon  the  paymeot  to  tbe 
mortgagee  of  the  porehase-noasj  fer  bis 
part,  and  having  refused  to  cooffv  u»  B. 
as  be  had  agreed,  B.  filed  his  biU  for  a 
specific  performance.  IMd,  that  the  bill 
would  not  lie.— fttd^  tt  mx.  v.  (kfea, 

SPIRITUOUS  UQUOR. 

See  OoNSTtTtrrioirAL  Law,  19  to  15.  Imtr- 
XKirT,  1,  7,  8, 15.  iNPOBMATfoir,  1,  3, 4,  € 
to  10.    KuisANOB,  1.    Statctss,  13,  IX 

STATE  PRINTSR. 

1.  It  is  competent  for  the  legialatore  to  BMbs 
the  state  printer  an  officer.— £IKs  etair. 
The  StaU  et  al.,  1 
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3.  TKe  law  of  1843  made  tlie  right  to  do  the 
atate  printing  and  take  the  compensation 
therefor,  an  office.  Jbid. 

3.  The  office  of  atate  printer  is  one  of  troat 
and  profit  Ilnd. 

4.  The  sale  of  the  office  of  atate  printer  ia 
prohibited  by  principlea  of  public  policj. 

5.  The  act  of  1851,  entitled  "  An  act  in  re- 
lation to  the  pay  of  Auaiin  H.  Bnwn, 
printer  to  the  conatitntional  convention  of 
Imdimna,"  doea  not  sanction  the  aaaign- 
mcntof  the  office  of  atate  printer  made  dt 
Jmeob  P.  Ckmpnmn,  aUte  printer,  to  £Um 
and  i^nm.  Ibid. 

6.  The  printing  done  for  the  constitutional 
convention  of  1850,  waa  not  embraced  in 
any  contract,  express  or  implied,  between 
the  state  printer  and  the  legislature  that 
elected  him.  Ibid, 

7.  ^o  contract  could  be  implied,  on  the  part 
of  the  legislature,  with  the  state  printer, 
further  than  that  he  should  execute  the 
printing  authorized  by  a  legislature  act- 
ing under  the  same  constiiuuon  with  that 
which  elected  him.  Ibid, 

8.  By  public  printing  is  meant  that  which 
is  directly  ordered  by  the  legislature,  or 
performed  for  the  asenta  of  the  state  gov- 
ernment authoriaed  to  procure  it  to  be 
done.  Ibid. 

9.  The  printing  executed  by  Auttin  H.  Brawn 
for  the  constitutional  convention  of  1850, 
was  not  authorised  by  a  lesrislature  acting 
under  the  couRtitution  of  1816.  nor  by  any 
legislature;  nor  did  any  authorised  agent 
of  the  legislature  procure  it  to  be  done. 

Ibid, 

10.  The  printing  done  for  the  constitutional 
convention  of  1850,  was  procured  by  the 
convention  to  be  done  on  itH  own  re^pon- 
sibility ;  and  the  subsequent  payment  for  it 
by  a  legislature  sitting  under  the  author- 
ity of  the  constitution  of  1851,  was  a  vol- 
untary and  not  an  obligatory  act;  and  the 
atate  was  not  rendered  liable  for  damM;e« 
to  the  state  printer  thereby.  Ibid. 

STATE  PRIKTINO. 

See  Statx  PaiXTta. 

STATUTE  OF  FRAUDS. 

Sm  Plbamvo,  36.  Sals,  4. 

1.  By  the  comnHm  law,  a  parol  contract  for 
the  aale  of  ehattels  is  valid;  and  the  atat- 
vte  of  frauda  changea  that  rule  only  aa  to 


a^les  anMHinting  to  more  than  50  dollars. 
-^enliney.HaU,  189 

2.  An  agreement  to  lease  land  for  the  term 
of  two  years,  at  a  rent  equal  to  the  full 
rental  value  of  the  premises,  the  occupa- 
tion to  commence  at  a  future  da^,  is  an 
agreement  relating  to  an  interest  lo  land, 
and  under  a.  16,  c  38,  R.  S.  1843,  and  not- 
withstanding the  exception  in  that  section 
relating  to  leases  not  exceeding  the  term 
of  three  years,  to  be  valid,  it  must  be  in 
writing.— -SSTacft^^  v.  MoMeUer,        461 

3.  A  auit  will  not  lie  upon  an  oral  agree- 
ment for  such  a  lease  on  account  of  the 
refusal  of  the  lessee  to  deliver  possession 
of  the  premiaea  at  the  time  appointed. 

Ibid, 

STATUTE  OP  LIMITATIONS. 

See  LixiTATioiia,  Statute  or. 

STATUTES. 

See  AnMnnaraAToa's  Salx,  3,  4.    Boaed  or 

COMMISSIONIBS,    3    to    5.      CoiiariTUTlOXAL 

Law,  13  to  15,  17.     iMraisoMUKNT  roa 

DXBT.  JUDGMKNT,7.  MlSDXMXAKOa.  PeO- 
BECUTIVO    AtTOENET.         RETAILING,    3,    5. 

Sheeifp,  7,  8,  9.  Stat  op  Execution. 
SuXMOlia,  1,  3.  SOKDAT.  Taxe8»  1, 3, 6. 
UauBT,  3. 

1.  The  act  of  1848  authoriaini?  arferenee 
of  the  claim  of  Pmtriek  McOinley  againat 
the  state  to  three  disinterested  persons,  to 
be  appointed  by  the  governor,  enacted 
that  two  of  such  perf>on8  should  be  men 
of  legal  attaiiimetits,  Ac.  Held,  that  the 
act  waa  merely  directoiy  to  the  governor, 
and  that  his  action  in  tne  premises  could 
not  be  reviewed.-— rAe  StaU  v.  MeOinUp, 

'   7 

3.  Thatactmadeittheduty  of  the  Supreme 
Court,  on  an  appeal  froii  the  award  of 
the  arbitratora,  to  examine  the  caae  upon 
ita  merita.  Ibid, 

3.  1  he  leffialature,  by  authoriainff  an  ap- 
peal to  the  Supreme  Court  from  the  award 
of  the  arbitrntoTA,  intended  that  said 
Court  ahould  be  governt*d  by  the  rules  of 
law  applicable  to  ordinary  an  ita.      Ibid, 

4.  A  member  of  the  board  of  public  worka 
eould  not,  under  the  internal  improve- 
ment act  of  1836,  approve  or  diaapprove 
of  a  contractor'a  work.  Ibid, 

5.  The  statute  which  exempta  peraona  or 
property  frt»m  taxation,  ia  to  beconatmed 
atrictly  .—Orr  v.  Baker,  86 

6.  The  atatute  which  exempta  from  taxation 
the   landa   whereupon   every    building 
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ereeled  for  religious  worahip  is  utumte, 
not  exceeding  ten  «cree,  was  not  intended 
to  include  auj  part  of  the  land  which  is 
dlTerted  to  secular  uses  for  gain.        Ibid. 

7.  When  a  statute  confers  a  new  power  on 
a  justice  of  the  peace,  he  must  proceed  in 
the  mode  prescribed  by  the  statute. — 
Bar^  T.  The  State,  1S6 

8.  An  act  of  1849  conferred  upon  justices 
of  the  peace  in  certain  counties,  ezclusiTe 
jurisdiction  over  certain  offences,  and 
enacted  that  they  should,  "  on  complaint 
under  oath,  or  on  Tiew,  take  jnrisdiction 
of  all  such  offences."  Held,  that  the  jus- 
tice could  not  render  a  judgment  against 
an  offender  upon  confession  of  anj  such 
offence,  except  on  such  complaint  or  on 
Tiew.  Jbid. 

9.  The  statute  creating  the  CenirtvUIe  and 
Ahins^n  Turnpike  Compmny,  provided 
that,  for  the  purpose  of  determining  the 
damages  to  be  allowed  for  land  taken  for 
the  use  of  the  company,  each  party  might 
select  one  disinterested  freeholder  of  the 
county,  and  give  notice  to  the  other  party 
to  select  another,  to  act  as  arbitrators. 
Md,  that  the  claim  filed  need  not  nhow 
that  the  arbitrator  selected  by  the  claim- 
ant was  a  disinterested  freeholder.-— TAe 
CentrevUU,  dfc,  Tumpikg  Gd.  r.Jarreti 
ef  a/.,  913 

10.  Whethi»r  a  law  is  politic  or  expedient 
or  necessary,  is  not  a  question  with  which 
the  courts  have  an v thing  to  do. — BepUy 
T.  The  State,  364 

11.  The    term  "land-office   certificate   of 

furchase,"  as  used  in  s.  8,  c.  USt,  R.  S. 
843,  applies  to  certificates  from  the  U, 
S,  landofiicejt;  and  the  term  "  land* office 
receipts  of  final  payment,"  as  used  in 
that  section,  relates  to  our  system  of  canal 
lands,  Michigan  road  lands,  and  others 
sold  on  credit — ^X>icA;er«on  v.  Nelwn  et  al, 

280 

19.  The  act  of  1851  to  regolate  the  sale  of 
spirituous  liquors  in  Tippecanoe  county, 
was  not  repealed  by  the  new  constitu- 
tion.—rAs  StaU  T.  (rConner,  999 

13  Section  7  of  that  act  does  not  create  a 
distinct  offence  from  that  created  by  sec- 
tion 5  of  the  same  act,  but  only  prescribes 
a  new  rule  of  evidence  upon  trials  for 
the  offence  defined  by  the  latter  section. 

MM. 

14.  The  R.  8. 1852  did  not  take  efl^t  until 
they  were  distributed  to  all  the  counties 
in  the  state.— Jones  v.  Castas,  305 

15.  They  were  not  distributed  to  all  the 
counUes  until  the  6th  day  of  Jfcy,  1853. 

Jbid, 


16.  The  act  of  January  16,  1849,  giTing 
exclusive  original  jurisdiction  of  assaulta 
and  batteries  to  justices  of  the  peace  in 
Delaware  county,  took  effect  from  iu 
passage.— JSmii*  v.  The  State,  500 

17.  The  R.  8.  1852  were  not  in  force  in 
March,  1853.— LMf^  v.  I%e  StaU,       580 

18.  The  internal  improvement  act  of  1836, 
except  so  far  as  it  conflicts  with  the  acts 
transferring  the  various  public  works, 
has  not  been  repealed;  ana  the  Supreme 
Court  has  constantly  regarded  it  as  en- 
tering into  and  forming  a  part  of  the  van- 
ous  acts  conveying  away,  for  construction, 
the  public  works,  so  far  as  consistent  with 
those  acts.— iVtiii  et  al.  v.  The  WkiU 
Water,  ^„  Canal  Co,,  431 

19.  The  act  of  January  16,  1849,  giving 
exclusive  original  jurisdiction  of  hssaults 
and  batteries  to  justices  of  the  peace  in 
Delaware  county,  took  effect  from  its  pas- 
sage.—5milik  V.  The  StaU,  500 

20.  The  meaning  of  the  act  entitled  "  an 
act  to  amend  aiticle  5,  chapter  28,  of  the 
Revised  Statutes  of  1843,"  approved  Jan- 
uary 21, 1850,  is,  that  in  the  distribution 
of  the  surplus  of  the  personal  estate  of  a 
deceased  nusband,  after  the  payment  of 
debts,  there  shall  be  ^iven  to  the  widow, 
where  there  are  no  heirs  lineally  descend- 
ed, the  amount  of  dowry  which  she 
brought  to  the  husband,  if  the  surplus  is 
sufficient  for  that  purpose;  and  where 
the  surplus  exceeds  tliat  amount,  she  shall 
receive  such  amount  and  half  of  the  resi- 
due: but  where  she  brought  no  dowry, 
she  shall  have  half  of  such  surplus. — 
Carothere  et  ux,  v.  lAttU  et  al,,  571 

21.  Section  3  of  chapter  71  <tf  the  R.  S. 
1843,  does  not  make  it  penal  to  issue  or 
put  in  circulation  as  a  circulating  medium, 
or  substitute  for  bank  notes,  bills  contain- 
ing a  promise  to  psy  a  sum  of  money  in 
bank  notes.— 7Ae  State  v.  Watoon,      595 

22.  The  law  in  relation  to  exceptions  in  a 
statute  is,  that  if  the  exception  be  con- 
tained in  a  subsequent  clause  or  statute, 
it  is  matter  of  defence,  and  need  not  be 
negatived  in  the  information;  but  if  it  be 
closely  connected  with  the  enacting 
clauHc,  or  if  it  be  in  the  same  clause  m 
the  act  which  creates  an  offence,  it  is 
necessary  to  show  by  negative  avennent 
that  the  defendant  is  not  within  the  ex- 
ception .—Bnitton  V.  The  State,  601 

23.  JenninsfM  counU-  is  one  in  which  by  the 
act  ot  January  16, 1649,  excluaive  original 
jurisdiction,  in  cases  of  assault  and  bat* 
tery,  is  vested  in  justices  of  the  peace. — 
Sumpter  t.  The  StaU,  605 
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24.  The  R.  S.  1859  did  not  take  effect  till 
the  6th  of  May,  1853.— ne  StaU  ▼.  Ki^, 

STAT  OP  EXECUTION. 

See  AuuonY,  U,  3.  Judghxnt,  12, 13. 

A  promissory  note  was  made  payable,  in 
terms,  without  the  benefit  of  the  staj  of 
execution.  Suit  was  brought  upon  the 
note  and  the  conrt  rendered  judgment  for 
the  plaintiff,  and  that  the  defendant  should 
have  no  stay  of  execution.  Held,  that  so 
much  of  the  judgment  as  prohibited  the 
•tay  of  execution  was  erroneous. — MeLane 
et  al,  Y.  Elmer,  339 

STEAMBOAT. 

See  NxouGxvoa. 

SUBSTITUTION. 

See  JuDOMXMT,  1. 

A  junior  mortgagee  who,  to  protect  his  own 
mterest,  purchases  the  mortgaged  prem- 
ises at  a  sale  upon  foreclosure  of  the  first 
mortffage.  is  entitled  to  be  subrogated  to 
all  uxe  rights  and  equities  of  the  first 
mortgagee. — Benton  y.  Shreeoe  et  al.,    66 

SUMMONS. 

1.  The  R.  S.  1843  authorized  the  service  of 
a  summons  by  leaving  a  copy  at  the  de- 
fendant's usual  place  of  resiaence. — Kelly 
y.  Maeon,  618 

2.  The  statute  did  not  contemplate  that  the 
seal  should  be  copied.  lind. 

3.  The  date  is  not  a  material  part  of  a  sum- 
mons. Ibid, 

4.  A  defendant  served  with  a  summons  by 
leaving  a  copj  at  his  residence,  cannot 
obtain  a  continuance  simply  because  he 
was  absent  when  the  copy  was  left,  and 
received  no  notice  of  the  suit  till  the  day 
before  the  commencement  of  the  Court. 

Ihid. 

SUNDAY. 

The  making  of  a  promissory  note  on  5tifi- 
day  is  common  labor  withm  the  meaning 
of  8. 123,  c.  53,  R.  S.  1843.— iZeynoUt  y. 
Steveneon,  619 

SUPERVISOR. 

1.  A  supervisor,  for  the  purpose  of  keeping^ 
the  highways  of  his  district  in  order, 
might,  under  the  R.  S.  1843,enter  upon  any 
lands  adjoining  or  near  to  any  highway  in 
hie  district,  and  thereupon  conatruct  sueh  ^ 


ditches,  itc.,  as  might  be  necessary  for  the 
construction,  repair,  Ac,  of  such  highway. 
— Graieetf  v.  Emrie,  209 

2.  When  the  supervisor  acts  without  the 
scope  of  his  authority,  and  private  injury 
is  tnereby  sustained,  the  law  will  not  pro- 
tect him.  ibid. 

3.  A  person  acting  as  supervisor  was  sued 
in  case  for  constructing  a  culvert  across 
a  public  road  in  his  district  in  such  a  man- 
ner as  to  convey  water  from  a  hill- side 
into  and  upon  the  plaintiff's  tan-yard,  to 
his  injury,  dc  The  plaintiff  haying 
provea  the  construction  of  the  culvert  by 
the  defendant,  in  the  manner  charged,  Ac!, 
held,  that  the  defendant,  in  order  to  re- 
relieye  himself  from  liability,  was  bound 
to  show  that  the  culvert  was  necessary  for 
the  construction,  repair,  or  preservation 
of  the  highway,  and  was  constructed  at 
the  proper  place.  Jltid. 

SUPREME  COURT. 

1.  It  appeared  by  the  briefs  of  the  counsel 
in  a  cause,  that  judgment  had  been  ren- 
dered for  more  than  was  due,  in  order  to 
give  the  Supreme  Court  jurisdiction  and 
extract  an  opinion  on  certain  points  sup- 
posed to  be  at  issue  in  the  case;  and  tne 
character  of  the  proceedings,  as  shown  by 
the  record,  indicated  that  such  was  the 
fact.  The  Supreme  Court  afiHrmed  the 
judgment,  without  ^  investigating  the 
grounds  on  which  It  was  rendered. — 
HotekkUe  et  al.  v.  Jonee,  260 

2.  Motion  to  reinstate  a  cause  upon  the 
docket  of  the  Supreme  Court.  The  cause 
havHig  been  continued  for  two  terms  suc- 
cessively under  the  seneral  order,  was,  at 
the  next  term,  regularly  called  for  trial, 
and,  the  plaintiffs  failing  to  appear,  was 
dismissed,  at  the  instance  of  tne  defend- 
ants, under  rule  19,  governing  the  prac- 
tice of  the  Conrt,  which  prescribes  that 
"  if,  when  a  cause  is  called,  the  plaintiff 
fail  to  appear,  the  defendant  may  have 
the  cause  dismissed,"  dc.    At  a  subee- 

anent  day  of  the  same  term,  on  motion  of 
le  plaintiflfiB'  counsel,  a  rule  was  gran- 
ted and  served  on  the  defendant's  counsel, 
to  show  cause  why  the  case  should  not  be 
reinstated,  Ac.  The  only  ground  for  rein- 
stating the  cause,  was  contained  in  an 
affidavit  of  the  plaintiflb'  counsel,  alleg- 
ing that  he  was  necessarily  absent  on  the 
calling  of  the  cause;  that  it  was  dismissed 
for  want  of  prosecution;  and  that  he  be- 
lieved there  were  merits  in  the  cause,  and 
that  justice  required  its  reinstatement. 
Heldf  that  no  sufficient  reason  was  shown 
for  g^nting  the  motion. — Hood  et  al.  y. 
Dinwiddieetal.  294 
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9.  Wliere,  howeTer,  at  Uie  CAllinff  and  dii- 
missal  of  a  canae,  the  plaintiff  ia  tempo- 
nuriljout  of  tha  coart-rooin,bttt  retnrua 
laBinedUtel/  and  aaka  iU  leinatatemeDt, 
the  Court  would  direct  the  entry  of  dia- 
iniaaion  to  be  atricken  ouL  Ibid, 

4,  The  Supreme  Court  haa  no  iurtadietion 
under  a.  119, 9  vol.  R.  8.  1853,  to  correct 
an  alle^  error  in  the  finding  of  Uie  Court, 
in  a  criminal  cauae,  where  the  defendant 
haa  been  acquitted.— TAe  8UU  r,  Y^uni, 

e53 

SUKETT  OF  THE  PEACE. 

An  aAdarit  for  anraty  of  the  peaee  ^eged 
that  the  complainant  Terilr  believed  and 
aotuallj  feared.  Ac,  that  A.  B.  would  kill 
him.  or  do  him  great  bodilj  injury,  or  pro- 
cure othera  to  do  ao,  Ac.  iield,  that  the 
charge  waa  bad  for  being  in  the  altema- 
Utc— Steele  T.  Tkt  StMU,  561 

SURPLUS  REVENUE. 

See  DiPoaiT,  3.    Rblatok. 

TAXES. 

See  TmmjMjmiM, 

1.  The  atatute  which  ezempta  pnaona  or 
property  from  taxation,  ia  to  be  conatrued 
atricily .—Orr  t.  Bmker,  66 

2.  The  statute  which  ezempta  from  taxation 
the  lauda  whereupon  every  buiMiug  erec- 
ted for  religious  worahip  ia  aituate,  not  ex- 
ceeding ten  acrea.waa  not  intended  to  in- 
clude any  part  of  the  land  which  ia  diver- 
ted to  secular  uaea  for  gain.  Ibid, 

3.  A  tract  of  land  was  Hated  twice  for  taxea 
of  the  year  lb97— once  aa  firat-daA,  and 
once  as  second  clHaa  land.  The  clerk,  in 
transcribing  from  the  aAseaament-roU,  car- 
ri«;d  out  the  tract  aa  first-claaa  land.  The 
law  of  1825,  and  the  act  of  which  it  ia 
amendatory,  made  it  the  duty  of  the  clerk 
to  carry  out  the  aaaeasment  into  the  du- 
plicate; but  there  was  no  proviaion  in  a 
eaae  where  the  land  waa  thua  liated  twice, 
which  listing  should  be  carried  out.  The 
land  was  afterwards  S4»ld  for  the  non-pay- 
ment of  the  taxea  of  1827.  Held,  ihat 
the  aale  could  not  be  supported. — Bamee 
▼.  Doe  d  Pelton,  132 

4.  The  law  in  relation  to  the  sale  of  land 
for  the  non-payment  of  taxea  ia  construed 
strictly.  IbitL 

5.  The  passesKion  of  land  under  a  deed 

S'ven  upon  a  sale  for  taxes,  ia  adverae, 
ough  thd  ntle  under  the  deed  may  be 
invalid. ^/ffarici;  rt  «/.  t.  Doe  d.  Dunn 
etal.^lU. 

6.  Under  the  R.  S.  1824,  a  collector's  deed 
upon  a  aale  for  taxea  waa  frimm  facie  er 


idence  that  the  collector  had  done  hia  do- 
ty in  relation  to  the  aale.  Md, 

TENANT  IN  COMMON. 

SoeWwow, 

TENDER. 

See  Saninr,  3, 4. 

A  tender  of  money  in  a  handkerchief,  witk 
a  statement  of  the  amount  and  kind,  ia  a 
aufficient  tender. — Dnme  el  nl.  y.  St^ne- 
otreH,  101 

TERRE-HAUTE   DRAWBRIDGE  COM- 
PANY. 

1.  The  charter  of  the  Terre-HauU  Drmw- 
bridge  Con^nnf  does  not  authorise  the 
company  to  create  any  obi>.traciion  to  the 
navigation  of  the  Woboeh  riyer  in  con- 
atructing  their  bridge. — Tke  Ttrre-H^uU 
Drawbndge  Cba^ny  v.  HoUidoff  et  ml.,  36 

ft.  By  an  obatruction  ia  meant  such  an  impe- 
diment to  the  navi^tion,  that  boata  in 
paaaing  along  the  stream  could  not,  by  tlie 
uae  of  akill  and  care,  avoid  being  injured. 

Ibid, 

TIME. 

See  CosmubOT,  13. 

TITLEBOND. 

See  YxHDoa  aito  PoacBAaxa,  4. 

TRANSCRIPT. 

See  JvBianicTiOR.    PaoMiasoaT  Kotx,  9. 

TREASURER. 

County  treasurers  were  not,  under  the  R.  S. 
1843,  entitled  to  a  per  cent,  for  paying  out 
that  part  of  the  revenue  collected  on  the 
tax  duplicate.— H'ooZ2«n  v.  The  Board  ef 
CSammiaaioaert  of  Jej/ereon  Co.,  331 

TREATY. 

See  ViNDOE  ANn  PuaoBAan,  6. 

TRESPASS. 

See  Plkadiito,  17, 99. 

TROVER. 

In  trover,  upon  the  general  iaane,  the  plain- 
tiff must  recover  npon  the  strength  of  hia 
own  title  and  right  of  poeaeaaion,  and  not 
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on  the  ▼ant  of  title  of  hit  adrenaiy. — 
Brieker  y.  Haght$,  146 

TRUST. 

St€  GBAM0imT«5. 

TRUST  ESTATE. 
Set  ExBouTum,  6. 

U. 
UMPIRE. 

Stt  AABinATIOX,  10. 

USAGE. 


8§€  CuMiirAt  Law,  1. 

1.  A  usage  of  trade  maj  be  prored  to  aid, 
in  a  caae  of  doubt,  in  construing  a  con- 
tract or  determining  upon  the  manner  of 
diachargine  some  dutj*  or  performing 
some  act;  out  to  giro  it  any  controlling 
effect  it  must  be  a  long-continued,  uni- 
form, and  generally  known  usage;  and  it 
must  relate  to  matters  of  fact  and  not  to  a 
common  belief  as  to  what  is  the  law. — 
Gwr  ef  ei.  T.  O'ilOfy  a  a/.,  368 

%  A  usase  re|>ngnant  to  well-established 
rules  of  law  is  not,  in  an j  case,  admissi- 
ble in  eyidence.  Wd, 

USURY. 

See  IifMonmiT,  5. 

1.  Usury  mny  be  given  in  eTtdenee  under 
the  general  issue.— Starr  ▼.  Iiaipf  H  ml., 

IW 

S.  A.  being  indebted  to  B.  for  the  balance 
of  a  note  then  due,  and  desiring  an  ex- 
tension of  credit,  went  with  B.  to  C,  to 
whom  B.  then  sold  the  note  at  a  discount 
of  10  per  cent.,  upon  an  agreement  that  a 
credit  of  a  year  was  to  be  extended  to  A. 
upon  the  note.  A,,  at  the  same  time,  to 
indemnify  B.,  executed  to  B.  a  note,  in 
form  of  a  due  bill,  for  the  amount  of  the 
discount  upon  the  first  note.  ifcU,  that 
the  latter  note  was  Toid,  as  being  giren 
entirely  upon  a  usurious  consideration. 

Ibid. 

3.  Section  29,  c.  31,  R.  8. 1843,  is  retroepec- 
tiTe,  and  revives  contracts  which  were, 
by  the  previous  act,  void  for  usury.— 
Jbed  <f  el.  V.  Geeie,  Adminittr^Uor,       383 

4.  But  the  payee  of  a  usurious  note,  under 
the  law  of  1843  can  only  recover  the 
principal,  without  interest^  and  if  any 


interest  has  been  paid,  it  is  deducted 
from  the  principal,  and  judgment  ren- 
dered for  the  residue;  ana  the  defendant 
recovers  his  coats.  Jbid. 

5.  To  constitute  usuiy,  two  things  are  neces- 
sary: 1.  A  loan,  and  2.  The  taking  of 
more  interest  than  the  law  allows;  and 
where  these  facts  are  shown  to  exist,  the 
law  pronounces  the  intent  to  have  been 
corrupt.  Ibid, 

6.  In  a  civil  case,  evidenee  is  not  admissi- 
ble to  show  that  the  party  contracting  for 
usurious  interest  had  no  corrupt  purpose 
in  taking  it.  Ibid, 

V. 

VARIANCE. 

See  EviDXNOB,  1.    Judoxxmt,  4. 

VENDITIONI  EXPONAS. 

Ste  ExicuTiON,  1,  2. 

VENDOR  AND  PURCHASER. 
See  AniaNiSTBAToa's  Sals,  1,  2.    AnvnsB 

POSBISBION.     CXETIFICATB  FOB  CaNAL  LaND, 

2.  CBAvcaaT,  5.  Cohvxtakox.  Covx- 
NAirr,  1  to  C.    Exiounoir,  6.    FxAunv- 

2JUT  CONVXTANCX.    JuDOMKXT,  1.    NoTICX. 

PLXAniNO,  8, 10,  14,  27,  30.  PaonissoET 
NoTX,  32.   SsnucTiox.    SexaiFr,  4, 5. 

1.  A,  sold  and  coBveyed  to  B.  and  C.  a  tract 
of  land  and  took  their  note  for  part  of  the 
purchase-money.  Afterwards,  and  be- 
fore the  note  became  due,  he  sent  an  agent 
tu  collect  it.  Upon  the  proposal  of  B., 
the  agent  agreed  to  take  the  individual 
note  of  B.,  with  an  extension  of  the  time 
of  payment,  for  a  part  of  his  half  of  the 
note,  upon  his  paving  in  hand  the  reaidue 
of  such  half.  The  money  was  thus  paid 
and  the  note  taken,  and  the  a^nt  there- 
upon entered  a  credit  on  the  original  note 
for  one-half  thereof.  The  land  i^lerwards 
passed  into  the  hands  of  !>.,  an  innocent 
purchaser,  for  a  valuable  consideration, 
without  notice  of  the  circumstances  under 
which  the  credit  was  made,  or  the  indi- 
vidual note  of  B,  executed.  A.  received 
the  note  of  B,,  acquiesced  for  several 
years  in  the  arrangement  made  by  hia 
agent,  and  did  not  disapprove  thereof; 
but  afterwards  filed  his  but  to  enforce  his 
Uen,  as  a  vendor,  against  the  land  in  the 
hands  of  D.,  for  the  non-payment  of  the 
individual  note  of  B.  HeUi,  that  aa  to 
D.,  at  least,  A.  muat  be  held  to  have  rati- 
fied the  act  of  his  agent,  and  that  the 
credit  entered  on  the  original  note  by  the 
agent  muat  be  treated  aa  a  payment,  and 
that  the  individual  note  of  B.  must  be 
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regarded  simply  as   ffiTen    for 
loaned.— JfcCSn^  et  ml.  r,  PrueU. 

9.  A  Tendor's  lien  for  unpaid  purebaae- 
money  follows  the  land  in  the  hands  of  a 
purchaser  from  his  yeudee  with  notice 
that  part  of  the  purchase- money  is  un- 
paid; bat  the  burden  of  proof  is  on  the 
Tendor.  Ihid, 

3.  It  is  the  duty  of  a  sheriff  on  a  sale  of 
land  upon  execution,  to  make  and  tender 
a  deed  to  the  purchaser,  and  the  latter  is 
not  bound  to  part  with  his  money  till  the 
deed  is  tendered. — The  State  y.  Lines, 

361 

4.  A.  beine  a  part-owner  of  a  tract  of  land, 
conveyed  it  toB.,  to  be  sold  by  him  at  pub- 
lic auction  with  the  residue  nf  the  tract. 
A.,  at  the  sale,  bought  the  whole  tract, 
and  received  a  title-bond  from  0.  therefor. 
Held,  that  A,  acquired  the  same  title 
which  a  stranger  would  have  acquired. 
Held,  also,  that  his  interest  being  that  of 
the  obligee  of  a  title-bond,  was  not  sub- 
ject to  execution.— 7Ae  Stmte  Bank  tt  al. 
T.  Maey  et  ml.,  .   362 

5.  A.  being  seised  of  the  undivided  three- 
fourths,  and  his  wife  of  the  undivided 
one-fourth,  of  a  tract  of  land,  they  con- 
veyed it  to  B.  The  latter  gave  his  notes 
for  the  purchase-money  payable  to  ii., 
and  a  mortgage  to  il.  to  secure  the  pay- 
ment of  the  notes.  B,  also  executed  a 
bond;  whereby  he  bound  hiroflelf  to  re- 
convey  the  land  to  A.  if  he  failed  to  make 
the  first  payment, — A,  having  the  right, 
in  case  of  such  failure,  to  cancel  the  con- 
tract and  take  back  the  land  to  himsolf. 
B.  havinff  failed  to  make  the  first  pay- 
ment, ana  become  a  bankrupt,  A.  filed  a 
bill  against  his  assignee  in  oankruptcy, 
Ac,  setting  up  the  contract  and  praying 
for  a  re-conveyance  of  the  land,  and  the 
Court  rendered  a  decree  that  the  assignee 
should  convey  the  land  to  A.,  which  he 
did.  Held,  that  upon  failure  to  make  the 
first  payment,  the  property,  by  virtue  of 
the  bond,  vested  in  equity  in  A,,  and  not 
in  A.  and  wife  according  to  their  original 
interests  therein. — Spemkman  et  M.  v. 
Spemkman  et  ml.,  430 

6.  By  an  Indian  treaty  made  in  1833,  the 
United  States  agreed  to  grant  to  one  T., 
an  Indian,  a  section  of  land,  which  should 
be  conveyed  to  him  by  patent.  The  land 
was  to  be  selected  under  the  direction  of 
the  President.  The  asent  appointed  by 
the  President  reported,  on  tne  30th  of 
January,  1836,  that  he  had  selected  the 
section,  a  part  of  which  was  the  land  in 
question,  and  the  President  approved  the 
report,  but  no  patent  ever  issued  to  T. 
One  H.  had,  in  1833,  located  on  the  land 


in  questioo,  made  improvements  and  con- 
tinued  to  occupy  it,  and,  in  1841,  obtained 
a  patent  for  tne  same  under  a  pre-emp- 
tion right.  Held,  that  the  treaty  did  not 
operate  as  a  grant  in  prmtenti,  but  only  as 
a  contract  for  a  future  conveyance  by  pa- 
tent. Held,  also,  that  /f.'s  title  was  com- 
plete.—Ventoi  V.  Coleman  et  ml,         457 

7.  Where  land  is  sold  by  metes  and  bounds, 
and  is  estimsted  to  contain  a  specific 
quantity,  or  is  for  such  quantity  "  more 
or  less,^'  and  a  gross  sum  is  paid  for  tJie 
entire  trsct,  the  ffenersl  rule  is  that  the 
vendee  will  not  oe  entitled  to  an  abate- 
ment in  price  should  the  number  of  acres 
fall  short  of  the  estimated  quantity. — 
Cravene  v.  Kiter,  512 

8.  Thia  rule  is  not,  however,  applicable 
where  there  is  any  fraud  or  concealment 
on  the  part  of  the  vendor.  Ibid, 

9.  Where,  through  the  fraud  of  the  vendor, 
the  purchaser  gets  less  than  the  estimated 
number  of  acres,  the  sum  to  be  deducted 
by  reason  thereof  is  the  value  of  the  defi- 
ciency. Ibid. 

10.  A.  conveved  his  farm  to  B.,  his  son,  by 
deed,  for  tne  nominal  consideration  of  1 
dollar.  At  the  same  time,  B.  executed  a 
bond  to  A.,  in  which,  after  reciting  the 
conveyance,  in  consideration  thereof,  he 
bound  himself  to  cultivate  the  farm  in  a 
husbandlike  manner,  and  to  deliver  to  J., 
duriuff  his  life,  one-third  of  the  produce, 
Ac.  B,  having  failed  to  deliver  the  pro- 
duce as  stipulated.  A,  filed  his  bill  to 
cancel  the  aeed  and  for  an  account,  Ac. 
B.  proved  upon  the  hearing  the  payment 
of  a  smsU  amount  of  money  upon  the 
land,  but  admitted  in  his  anawer  tliat 
the  principal  consideration  was  the  exe- 
cution of  tne  bond. 

Held,  that  the  deed  and  bond  were  but 
parts  of  one  contract,  and  were  to  be 
treated  as  a  single  instrument. 

Held,  also,  that  B.  held  the  land  upon  a 
condition  subsequent,  that  he  would,  in 
all  things,  substantially  comply  with  his 
covenant. 

Held,  also,  that  B.'t  failure  to  perform  the 
covenant  was  a  breach  of  that  condition^ 
and  worked  a  forfeiture  of  the  estate. 

iteld,  also,  that  chancery  might  properly 
interfere  to  set  aside  the  conveyance. 

Held,  also,  that  upon  setting  aside  the  con- 
veyance, an  account  should  be  taken,  and 
B,  should  be  allowed  for  the  money  con- 
sideration paid  by  him,  with  interest, 
and  for  his  improvements,  and  all  rents 
paid;  and  that  he  should  be  charged  with 
the  rents  of  the  whole  farm,  including 
the  part  cleared  by  him,  from  the  time  he 
went  into  possession. — Leaek  v.  Leach  688 
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VENUE. 
See  iNDioniKirTf  3,  5,  6.    Paobatk  Ck)uftT. 

1.  It  is  competent  for  the  Circuit  Court  to 
which  a  change  of  renue  has  been  granted 
to  chan^  ihe  venae  back,  upon  a  proper 
application,  to  the  same  Court  tnat 
granted  iL^Clark  v.  The  SUUe,  268 

2.  A  party  by  consenting  to  a  change  of 
venue  and  appearing  to  the  action  in  the 
Court  to  which  it  is  remoyed,  waives  his 
right  to  complain  of  any  irregularity  in 
the  manner  of  the  change.  ilnd, 

3.  Where  a  change  of  renue  was  taken, 
under  the  R.  8. 1843,  in  a  criminal  cause, 
the  county  from  which  the  change  was 
taken  was  liable  to  the  clerk  for  his  fees 
in  making  out  a  transcript  of  the  pro- 
ceedings and  forwarding  tno  same  to  the 
county  to  which  the  change  was  taken, 
and  to  the  clerk  and  sheriff  of  the  latter 
county  for  their  fees  in  the  case,  irrespect- 
ive of  the  conviction  or  acquittal  ot  the 
defendant.— /n  tU  maUer  of  Taylor,  ex 
parU,  479 

4.  It  was  the  duty  of  the  Court  to  which 
the  change  was  taken,  under  the  R.  S. 
1843,  upon  a  proper  motion,  to  audit  and 
allow  such  fees.  Ibid, 

VERDICT. 

See  CanoNAL    Law,  9.    iKsrmucTiom,  93. 

JunOlCBKT,  15.     PKAOTfCK,  4,  9,  97. 

1.  The  objection  that  a  verdict  is  contrary 
to  evidence  meets  with  little  favor  in  the 
Courts,  if  there  is  any  evidence  from 
which  a  jury  mieht  fairly  infer  the  fact 
ascertained  by  tneir  verdict;  but  where 
the  evidence  in  the  reobrd  is  not  sufficient 
to  support  the  verdict,  it  ought  not  to  be 
sustamed.— (Toodiotn  r.  BleZhUy  et  al,, 

438 

2.  Where  a  series  of  long  and  complicated 
dealings  is  involved  in  a  trial,  the  verdict 
of  the  jury,  unless  grossly  unjust  or 
founded  in  palpable  mistake,  will  not  be 
disturbed  by  the  Supreme  Court,  notwith- 
standing the  plaintiff  mar  have  remitted 
a  part  of  the  verdict. — WaUon  v.  Allen, 

537 

3.  Where,  on  a  careful  review  of  the  evi- 
dence given  in  a  cause,  the  conclusions  of 
the  Sapreme  Court)  would  differ  widely 
from  those  of  the  jury,  it  is  still  deemed 
safer  to  defer  to  their  decision.  Ilnd, 

4.  The  finding  of  the  Court,  sitting  as  a 
jury,  is  conclusive  in  the  absence  of  a 
clear  preponderance  of  eridence. — Slevin 
H  al.  T.  Mornte  H  «/.,  425 


5.  The  finding  of  the  Circuit  Court,  sitting 
as  a  jury,  upon  a  matter  of  fact,  will  not 
be  disturbed,  where  the  evidence  is  con- 
flicting.— Doe  d,  WenhDortk  et  al,  v.  Good- 
win, 508 

6.  The  verdict  of  a  jury  will  not  be  dis- 
turbed, unless  there  is  a  clear  and  mani- 
fest preponderance  of  evidence  against 
it.— TAe  Siaie  ▼.  Cheek  etal.,  543 

7.  The  Supreme  Court  will  not  disturb  the 
finding  of  a  jury  where  the  evidence  is 
confliciing.— Sti«&  v.  McCoskry  et  al,  588 

W. 

WABASH  AND  ERIE  CANAL. 

By  the  5th  specification  of  the  8th  section 
of  the  act  of  1846  "to  provide  for  the 
funded  debt  of  the  state  of  Indiana  and 
for  the  completion  of  the  Wabaeh  and 
Erie  canal  to  EvanstiUe,"  it  was  enacted 
that  from  and  after  the  first  of  Jantumg, 
1853,  an  account  of  the  tolls  and  reve- 
nues of,  and  the  expenditures  on,  that 
portion  of  said  cannl  between  Lafayette, 
inclusive,  and  the  Ohio  state  line,  should 
be  kept  separate  and  apart  from  a  like  ac- 
count of  that  portion  between  Lafayette, 
exclusive,  and  Evanetille;  and  from  that 
time  the  tolls  and  revenues  derived  from 
the  first-named  portion,  after  defraying 
expenses,  Ac.,  should  first  be  applied  to 
make  the  fall  interest  of  five  per  cent,  on 
the  certificates  of  stock  whicn  might  be 
issued  for  bonds  then  outstanding  and 
known  as  Wabash  and  Erie  can  si  bonds. 
The  interest  was  payable  on  the  first  days 
of  January  and  July.  By  the  tenth  sec- 
tion of  the  supplemental  act  of  1847,  the 
scale  of  di8trA)ution  above  set  forth  was 
changed,  but  there  was  a  proviso  saving 
the  just  rights  of  the  holders  of  bonds 
outstanding  and  known  as  the  Wabaeh 
and  Erie  canal  bonds  as  provided  for  in 
said  eighth  section.  The  relator  being 
the  owner  and  holder  of  56,719  dollars  of 
the  stock  of  said  canal  issued  in  place  of 
principal  and  interest  of  the  original  bonds 
of  said  canal  surrendered  to  the  state  for 
cancellation  in  exchange  for  said  stocks, 
pursuant  to  the  act  and  supplemental  act 
above  named,  demanded  or  the  trustees 
the  interest  on  said  stock  from  the  first  of 
January,  1853,  to  the  first  of  July  of  that 
year,  between  which  periods  the  trustees 
kept  an  account  of  the  tolls  and  revenues 
of,  and  the  expenditures  on,  that  part  of 
the  cansl  between  the  Ohio  state  line  and 
Lafayette,  which  amounted  to  more  than 
enough,  after  defraying  necessary  ex- 
penses, repairs  and  outlays,  to  pay  5  per 
cent,  interest  per  annum  on  the  certifi- 
cates of  stock  issued  on  account  of  the 
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onginal  bonds  samndered  and  known 
M  WabMtn  and  Brie  canal  bonds.  A 
Ivge  1001,  however,  wm  neoesaair  to  fln- 
irii  the  canal  from  UfkftiU  to  E^numiU, 
and  for  the  work  done  the  trust(«s  wera 
indebted;  and,  beaidee  the  stocks  issued 
on  the  fiurrender  of  the  original  Wmk^A 
and  Erie  canal  bonds,  rarions  other  stocks 
were  issued  under  the  act  referred  to. 
MM,  that  the  trustees  should  hare  paid 
the  interest  demanded,  and  that,  having 
ijfused,  a  nMa^mau  would  lie  to  C4>mpel 


Aem  to  pay  it.— r*e  State  ▼.  The  Bomrdlf 
rrastees  •/  ike  W.  mnd  B,  Cemul,        495 

WARRAITT  OP  ATTORNEY. 

i8eeJun«MBiiT,4to7. 

WARRANTY. 

A.  In  an  exchange  of  horses  with  B.  wss 
asked  by  B,  what  was  the  matter  of  his. 
A.  s,  horse,  the  horse  appesring  to  be  dis- 
eased. A.  replied  thst  the  horse  "had 
the  distemper  a  little."  Held,  that  the 
statement  was  in  effect  a  repreaenUUon 
that  the  horse  was  not  otherwise  diseased 
^HuU  r,  Kirkpatriek,  637 

WHARFINGER. 

1.  Wharfingers  are  not,  like  common  ear- 
ners, answerable  for  all  goods  that  may 
be  intrusted  to  them,  not  lost  by  the  act 
of  God  or  the  public  enemy;  but  are  only 
reffpousible  for  losses  happening  through 
failure  to  exercise  reasonable  andordinary 
care  and  diligence;  and  they  are,  in  this 
particular,  in  the  same  cat<»gory  with 
warehousemen.— Co«  y.  (yRiUy  et «/., 

368 
S.  In  a  suit  avainst  a  wharfinger  for  the 
yalue  nf  goods  received  by  him  as  such 
and  not  deliyered  to  the  consignee,  he 
must  first  prore  that  be  has  not  the  pos- 
session of  the  goods,  to  allow  eyidence 
that  he  exercised  reasonable  and  ordinary 
diligence  in  preserving  them.  Ibid. 

3.  It  is  the  duty  of  the  wharfinger  to  giye 
direct  and  reasonably  prompt  noUce  to 
the  consignee  of  the  arrival  of  the  goods, 
and  he  will  not  be  excused  from  the  con- 
sequences of  a  neglect  to  giye  the  notice, 
by  the  simple  proof  of  his  having  notified 
a  person  m  the  employ  of  the  consignee 
of  the  arrival,  or  by  the  consignee's  hay- 
ing heard  a  rumor  that  the  goods  were  in 
the  wharfinger's  possession.  /^irf. 

WHITE  WATER  VALLEY   CANAL 
COMPANY. 

H.  having  00  the  I3th  of  April,  1846,  made  I 


Water  Valieif  CamdOnnpatty  of  2,500 dol- 
lara  in  the  small  certificates  of  stock  of 
the  company,  the  treasurer  gave  him  a 
certificate  signed  by  himself  and  attested 
by  the  secretary,  suting  the  fact,  and  thst 
the  certificate  would  draw  jnterest  for 
ir?  7?"  /"*■  *^*^  <***«»  at  6  per  cent: 
but  if  the  deposit  should  be  remoyed  snd 
the  interest  demanded  before  the  expira- 
Hon  of  that  time,  the  interest  might  be 
paid,  at  the  option  of  the  company,  in 
like  funds  with  those  deposiieS.    One- 
half  of  the  deposit  was  withdrawn  at 
dillerent  periods  before,  and  the  residue 
after,  the  expiration  of  the  two  years. 
After  the  withdrawal  of  the  entire  de- 
posit,  the  seeretaiy  computed  the  interest 
which  had  accrued  upon  it,  and  entered 
» to /f.  s  credit  in  his  account  on  their 
pooks,  and  afterwards,  upon  demand  be- 
ing made,  ref  uaed  to  pay  it    These  trnns. 
acuons  took    plsoe   in  the   office,  and 
through  the  regular  and  acknowledged 
ofncers,  of  the  company. 
Bdd,  that  the  contingency  upon  which  the 
company  had  an  option  to  pay  the  interest 
m  money  or  stock,  never  occurred. 
But,  keU,  Uiat  admitUng  that  the  with- 
drawal of  the  one-half  of  the   deposit 
within  the  two  years  gaye  the  company 
the  option  to  pay  the  interest  on  that  hi^ 
in  cash  or  certificates,  sUll  that  was  an 
option  t^ej  were  bound  to  exercise  within 
a  reasonable  time. 
Heid  aUo,  that  such  reasonable  time  waa 
wben  it.  demanded  the  interest  after  the 
expiraUon  of  the  two  years. 
Heid,  also,  that  the  computation  of  the  in- 
terest due  and  the  entering  of  the  same 
bythe  secretair  on  the  company's  books, 
t^her  with  the  fact  that  there  was  no 
refusal  to  |iay  the  interest  on  the  deposit 
when  demsnded,  amounted  to  a  new  om- 
tract,  founded  upon  a  good  consideration, 
to  pay  the  sum  found  by  the  secretary  to 

AeU^so,  that  the  company  were  bound. 
wilder  the  cireumstances,  %j  the  acts  of 
their  officere.-7'Ae  WhiU  Water,  4*.. 
GsRoi  Co.  y.  Hawkine,  '  ^l 

WIDOW. 


Bre  Statutis,  20. 

Under  the  R.  &  1843,  the  widow  of  an  id  . 
tesUte  wss  a  tenant  in  common  with  the 
lieira  until  objection  was  made. — The  Can- 
^rwUU,  jrc..  JSaOrMd  Cb.  y  JarreUei  oZ., 

S13 
WILL. 

See  PaAonoi,  90. 
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1 .  To  aid  coarts  in  interpreting  irills,  the 
law  permits,  in  ereiy  case  in  which  it  mnj 
be  necessary,  that  parol  evidence  may  lie 
given  of  the  circumstances  of  the  testator, 
and  of  his  family  and  afiairs,  in  order 
that  the  Court,  standing,  as  it  were,  in  the 
sitnation  of  the  testator  when  making 
his  will,  majr,  with  greater  certainty, 
arrive  at  his  intention  in  giving  a  con- 
struction to  the  langnafre  employed  by 
him  to  express  it. — Stevtnwou  ei  ux.  v.  Dric- 
iey,  519 

9.  A  testator  having  a  son  and  grandson, 
his  only  presumptive  heirs,  devised  a  part 
of  his  real  estate  to  the  grandson,  as  fol- 
lows: I  will  and  bequeath  to  A.  B,  the 
following  described  real  estate  (describ- 
ing it) — the  said  A.  B.  to  have  possession 
of  the  same,  except  the  widow's  dower, 
by  his  payinff  said  widow  one-fourth  part 
for  rent  until  he  becomes  of  age,  and  no 
longer.  In  disseisin  by  the  heir  of  the 
son  against  the  heirs  of  A,B.  for  the  land, 
evidence  was  admitted  tending  to  show 
that  the  property  mentioned  in  and  dis- 
posed of  Dy  the  will,  was  all  the  testator 
owned;  that  he  had  previously  coovered 
to  his  said  son,  to  whom  by  nis  will  he 
gave  5  dollars,  adding  that  he  had  re- 
ceived his  part  before,  a  quantity  of  land 
worth  as  much  if  not  more  than  that  giv- 
en to  A,  B,  Htld,  in  the  light  of  this  ev- 
idence, that  the  testator  intended  to  give 
A,  B.  a  fee  simple.  Rid, 

3.  In  doubtful  cases  the  law  of  inheritance 
prevails  against  the  terms  of  the  wiU. 

ibid. 

WITNESS. 

i^MBASTAaDT,  1,3.    FaAonox,  S4. 

!•  In  an  action  against  a  sheriff  for  failing 
to  deliver  to  his  snccessor  in  office  an  ex- 
ecution placed  in  his  hands,  the  successor 
is  not  a  competent  witness  to  prove  that 
it  was  not  delivered  to  him.— ifadbes  v. 
McCUUandei  a/.,  99 

9.  The  verdict  of  a  jury  against  a  person 
indicted  for  burglary,  does  not  render  him 
infamous,  and,  therefore,  incompetent  as 
a  witness ;  but  it  is  the  judgment  of  the 
Court  which  does  to^^-DawUff  v.  The 
StaU,  128 

3.  A  witness  may  be  permitted  to  refresh 
his  memory  by  referring  to  a  memorandum 
written  by  himself  or  another,  at  or  near 
the  time  of  the  occurrence  to  which  he 
testifies:  but  he  can  then  only  testify  from 
his  recollection.— C^ffri;  v.  The  State,  156 

i.  The  fact  that  the  memorandum  was  made 
.  out  while  the  facts  were  fresh  in  his  mem- 


cry,  ai.d  that  he  then  knew  that  the  par- 
ticulars contained  in  the  memorandum 
were  correctly  stated,  is  not  sufficient. 

Ibid. 

5.  Where  the  statement  of  a  witness  is  rele- 
vant to  the  issue,  evidence  of  a  contradic- 
toiy  statement  made  by  him  out  of  Court, 
is  admissible,  to  impeach  his  testimonj. 
— Lawrence  y,  Lanmmg,  194 

6.  To  render  a  witness  incompetent  on  the 
j^roond  of  interest,  he  must  be  interested 
in  the  event  of  the  suit. — Strang  et  al.  t. 
Donohme,  327 

7.  A  release  executed  by  a  person  to  render 
him  competent  as  a  witness  need  not  be 
delivered  to  the  releasee,  but  may  be  de- 
posited in  Court  for  his  use. — The  Modi- 
tea  Imeurmnee  Co.  v.  Loetutter,  558 

8.  The  interest  of  a  witness  in  the  question 
involved  in  a  suit,  goes  to  his  credibility 
merely,  and  not  to  his  competency.  Ibid. 

9.  In  a  suit  by  one  of  several  joint  owners 
of  a  cargo  upon  a  policy  of  insurance, 
the  other  joint  owners,  to  render  them- 
selves competent  as  witnesses,  executed 
to  the  plaintiff  a  release  of  all  the  inter- 
est they  might  or  could  have  in  any  judg- 
ment that  might  be  recovered  in  tLe  suit. 
Held,  that  the  instrument  was  not  defect- 
ive for  not  purporting  to  release  the  insurer 
from  all  claim  by  the  releasors  for  any  loss 
of  the  property  insured.  Ibid^ 

10.  Where  one  of  several  joi  nt  owners  effects 
an  insur«ince  of  his  interest  in  a  car^o, 
the  other  joint  owners  are  competent  wit- 
nesses for  him  in  a  suit  upon  the  policy. 

iWrf. 

11.  The  refusal  of  the  Circuit  Conrt  in  m 
criminal  case  to  hear  more  than  two  wit- 
nesses to  the  same  point,  cannot  be  sup- 
ported as  a  rule  of  decision.  The  leaning 
of  the  courts  should  be  to  allow  as  wide 
%  latitude  tothe defence,  in  criminal  cases, 
as  is  consistent  with  a  proper  dispatch  of 
the  public  bQsiness.--^ardner  v.  The 
State,  632 

12.  But,  in  most  instances,  the  number  of 
witnesses  that  shall  be  Heard  on  a  single 
point  is  a  matter  resting  in  the  discretion 
of  the  Court,  and  to  oring  it  properly 
within  the  cognizance  of  the  Supreme 
Court,  the  facts  showing  an  abuse  of  that 
discretion  must  be  presented  in  the  re- 
cord. Jhid. 

WRIT  OF  ERROR. 

Writs  of  error,  by  the  R.  S.  1843,  lie  only 
to  final  judgments  and  decrees. — Bradleg 
y.Beareeetal,  186 
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